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Directive 2009/73/EC of the European Parliament and of the Council of
13 July 2009 concerning common rules for the internal market in natural

gas and repealing Directive 2003/55/EC (Text with EEA relevance)

CHAPTER VII

ORGANISATION OF ACCESS TO THE SYSTEM

Article 32

Third-party access

1 Member States shall ensure the implementation of a system of third party access
to the transmission and distribution system, and LNG facilities based on published tariffs,
applicable to all eligible customers, including supply undertakings, and applied objectively and
without discrimination between system users. Member States shall ensure that those tariffs, or
the methodologies underlying their calculation are approved prior to their entry into force in
accordance with Article 41 by a regulatory authority referred to in Article 39(1) and that those
tariffs — and the methodologies, where only methodologies are approved — are published prior
to their entry into force.

2 Transmission system operators shall, if necessary for the purpose of carrying out their
functions including in relation to cross-border transmission, have access to the network of other
transmission system operators.

3 The provisions of this Directive shall not prevent the conclusion of long-term contracts
in so far as they comply with Community competition rules

Article 33

Access to storage

1 For the organisation of access to storage facilities and linepack when technically
and/or economically necessary for providing efficient access to the system for the supply of
customers, as well as for the organisation of access to ancillary services, Member States may
choose either or both of the procedures referred to in paragraphs 3 and 4. Those procedures shall
operate in accordance with objective, transparent and non-discriminatory criteria.

The regulatory authorities where Member States have so provided or Member States
shall define and publish criteria according to which the access regime applicable to
storage facilities and linepack may be determined. They shall make public, or oblige
storage and transmission system operators to make public, which storage facilities, or
which parts of those storage facilities, and which linepack is offered under the different
procedures referred to in paragraphs 3 and 4.

The obligation referred to in the second sentence of the second subparagraph shall
be without prejudice to the right of choice granted to Member States in the first
subparagraph.



2 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009...
CHAPTER VII

Document Generated: 2023-10-09
Status: EU Directives are being published on this site to aid cross referencing from UK legislation. After

IP completion day (31 December 2020 11pm) no further amendments will be applied to this version.

2 The provisions of paragraph 1 shall not apply to ancillary services and temporary
storage that are related to LNG facilities and are necessary for the re-gasification process and
subsequent delivery to the transmission system.

3 In the case of negotiated access, Member States or, where Member States have
so provided, the regulatory authorities shall take the necessary measures for natural gas
undertakings and eligible customers either inside or outside the territory covered by the
interconnected system to be able to negotiate access to storage facilities and linepack, when
technically and/or economically necessary for providing efficient access to the system, as well as
for the organisation of access to other ancillary services. The parties shall be obliged to negotiate
access to storage, linepack and other ancillary services in good faith.

Contracts for access to storage, linepack and other ancillary services shall be negotiated
with the relevant storage system operator or natural gas undertakings. The regulatory
authorities where Member States have so provided or Member States shall require
storage system operators and natural gas undertakings to publish their main commercial
conditions for the use of storage, linepack and other ancillary services by 1 January
2005 and on an annual basis every year thereafter.

When developing the conditions referred to in the second subparagraph, storage
operators and natural gas undertakings shall consult system users.

4 In the case of regulated access, the regulatory authorities where Member States have
so provided or Member States shall take the necessary measures to give natural gas undertakings
and eligible customers either inside or outside the territory covered by the interconnected system
a right to access to storage, linepack and other ancillary services, on the basis of published
tariffs and/or other terms and obligations for use of that storage and linepack, when technically
and/or economically necessary for providing efficient access to the system, as well as for the
organisation of access to other ancillary services. The regulatory authorities where Member
States have so provided or Member States shall consult system users when developing those
tariffs or the methodologies for those tariffs. The right of access for eligible customers may be
given by enabling them to enter into supply contracts with competing natural gas undertakings
other than the owner and/or operator of the system or a related undertaking.

Article 34

Access to upstream pipeline networks

1 Member States shall take the necessary measures to ensure that natural gas
undertakings and eligible customers, wherever they are located, are able to obtain access to
upstream pipeline networks, including facilities supplying technical services incidental to such
access, in accordance with this Article, except for the parts of such networks and facilities which
are used for local production operations at the site of a field where the gas is produced. The
measures shall be notified to the Commission in accordance with the provisions of Article 54.

2 The access referred to in paragraph 1 shall be provided in a manner determined
by the Member State in accordance with the relevant legal instruments. Member States shall
apply the objectives of fair and open access, achieving a competitive market in natural gas
and avoiding any abuse of a dominant position, taking into account security and regularity of
supplies, capacity which is or can reasonably be made available, and environmental protection.
The following matters may be taken into account:

a the need to refuse access where there is an incompatibility of technical specifications
which cannot reasonably be overcome;
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b the need to avoid difficulties which cannot reasonably be overcome and could prejudice
the efficient, current and planned future production of hydrocarbons, including that
from fields of marginal economic viability;

c the need to respect the duly substantiated reasonable needs of the owner or operator of
the upstream pipeline network for the transport and processing of gas and the interests
of all other users of the upstream pipeline network or relevant processing or handling
facilities who may be affected; and

d the need to apply their laws and administrative procedures, in conformity with
Community law, for the grant of authorisation for production or upstream development.

3 Member States shall ensure that they have in place dispute-settlement arrangements,
including an authority independent of the parties with access to all relevant information, to
enable disputes relating to access to upstream pipeline networks to be settled expeditiously,
taking into account the criteria in paragraph 2 and the number of parties which may be involved
in negotiating access to such networks.

[F14 In the event of cross-border disputes, the dispute-settlement arrangements for the
Member State having jurisdiction over the upstream pipeline network which refuses access shall
be applied. Where, in cross-border disputes, more than one Member State covers the network
concerned, the Member States concerned shall consult each other with a view to ensuring that
the provisions of this Directive are applied consistently. Where the upstream pipeline network
originates from a third country and connects to at least one Member State, the Member States
concerned shall consult each other and the Member State where the first entry point to the
Member States' network is located shall consult the third country concerned where the upstream
pipeline network originates, with a view to ensuring, as regards the network concerned, that this
Directive is applied consistently in the territory of the Member States.]

Textual Amendments
F1 Substituted by Directive (EU) 2019/692 of the European Parliament and of the Council of 17 April

2019 amending Directive 2009/73/EC concerning common rules for the internal market in natural gas
(Text with EEA relevance).

Article 35

Refusal of access

1 Natural gas undertakings may refuse access to the system on the basis of lack of
capacity or where the access to the system would prevent them from carrying out the public
service obligations referred to in Article 3(2) which are assigned to them or on the basis of
serious economic and financial difficulties with take-or-pay contracts having regard to the
criteria and procedures set out in Article 48 and the alternative chosen by the Member State
in accordance with paragraph 1 of that Article. Duly substantiated reasons shall be given for
any such a refusal.

2 Member States may take the measures necessary to ensure that the natural gas
undertaking refusing access to the system on the basis of lack of capacity or a lack of connection
makes the necessary enhancements as far as it is economic to do so or when a potential customer
is willing to pay for them. In circumstances where Member States apply Article 4(4), Member
States shall take such measures.

http://www.legislation.gov.uk/id/eudr/2019/692
http://www.legislation.gov.uk/id/eudr/2019/692
http://www.legislation.gov.uk/id/eudr/2019/692
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Article 36

New infrastructure

1 Major new gas infrastructure, i.e. interconnectors, LNG and storage facilities, may,
upon request, be exempted, for a defined period of time, from the provisions of Articles 9, 32,
33 and 34 and Article 41(6), (8) and (10) under the following conditions:

a the investment must enhance competition in gas supply and enhance security of supply;
b the level of risk attached to the investment must be such that the investment would not

take place unless an exemption was granted;
c the infrastructure must be owned by a natural or legal person which is separate at least

in terms of its legal form from the system operators in whose systems that infrastructure
will be built;

d charges must be levied on users of that infrastructure; and
[F1e the exemption must not be detrimental to competition in the relevant markets which

are likely to be affected by the investment, to the effective functioning of the internal
market in natural gas, the efficient functioning of the regulated systems concerned, or
to security of supply of natural gas in the Union.]

2 Paragraph 1 shall also apply to significant increases of capacity in existing
infrastructure and to modifications of such infrastructure which enable the development of new
sources of gas supply.

[F13 The regulatory authority referred to in Chapter VIII may, on a case-by-case basis,
decide on the exemption referred to in paragraphs 1 and 2.

Before the adoption of the decision on the exemption, the national regulatory authority,
or where appropriate another competent authority of that Member State, shall consult:

a the national regulatory authorities of the Member States the markets of which are likely
to be affected by the new infrastructure; and

b the relevant authorities of the third countries, where the infrastructure in question
is connected with the Union network under the jurisdiction of a Member State, and
originates from or ends in one or more third countries.

Where the third-country authorities consulted do not respond to the consultation within
a reasonable time frame or within a set deadline not exceeding three months, the national
regulatory authority concerned may adopt the necessary decision.]
4 Where the infrastructure in question is located in the territory of more than one
Member State, the Agency may submit an advisory opinion to the regulatory authorities of the
Member States concerned, which may be used as a basis for their decision, within two months
from the date on which the request for exemption was received by the last of those regulatory
authorities.
[F1Where all the regulatory authorities concerned agree on the request for exemption
within six months of the date on which it was received by the last of the regulatory
authorities, they shall inform the Agency of their decision. Where the infrastructure
concerned is a transmission line between a Member State and a third country, before
the adoption of the decision on the exemption, the national regulatory authority,
or where appropriate another competent authority of the Member State where the
first interconnection point with the Member States' network is located, may consult
the relevant authority of that third country with a view to ensuring, as regards the
infrastructure concerned, that this Directive is applied consistently in the territory and,
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where applicable, in the territorial sea of that Member State. Where the third country
authority consulted does not respond to the consultation within a reasonable time or
within a set deadline not exceeding three months, the national regulatory authority
concerned may adopt the necessary decision.]
The Agency shall exercise the tasks conferred on the regulatory authorities of the
Member States concerned by the present Article:

a where all regulatory authorities concerned have not been able to reach an agreement
within a period of six months from the date on which the request for exemption was
received by the last of those regulatory authorities; or

b upon a joint request from the regulatory authorities concerned.
All regulatory authorities concerned may, jointly, request that the period referred to in
point (a) of the third subparagraph is extended by up to three months.

5 Before taking a decision, the Agency shall consult the relevant regulatory authorities
and the applicants.

6 An exemption may cover all or part of the capacity of the new infrastructure, or of the
existing infrastructure with significantly increased capacity.

In deciding to grant an exemption, consideration shall be given, on a case-by-case basis,
to the need to impose conditions regarding the duration of the exemption and non-
discriminatory access to the infrastructure. When deciding on those conditions, account
shall, in particular, be taken of the additional capacity to be built or the modification of
existing capacity, the time horizon of the project and national circumstances.

Before granting an exemption, the regulatory authority shall decide upon the rules
and mechanisms for management and allocation of capacity. The rules shall require
that all potential users of the infrastructure are invited to indicate their interest in
contracting capacity before capacity allocation in the new infrastructure, including for
own use, takes place. The regulatory authority shall require congestion management
rules to include the obligation to offer unused capacity on the market, and shall require
users of the infrastructure to be entitled to trade their contracted capacities on the
secondary market. In its assessment of the criteria referred to in points (a), (b) and (e) of
paragraph 1, the regulatory authority shall take into account the results of that capacity
allocation procedure.

The exemption decision, including any conditions referred to in the second
subparagraph of this paragraph, shall be duly reasoned and published.

7 Notwithstanding paragraph 3, Member States may provide that their regulatory
authority or the Agency, as the case may be, shall submit, for the purposes of the formal decision,
to the relevant body in the Member State its opinion on the request for an exemption. That
opinion shall be published together with the decision.

8 The regulatory authority shall transmit to the Commission, without delay, a copy of
every request for exemption as of its receipt. The decision shall be notified, without delay,
by the competent authority to the Commission, together with all the relevant information with
respect to the decision. That information may be submitted to the Commission in aggregate
form, enabling the Commission to reach a well-founded decision. In particular, the information
shall contain:

a the detailed reasons on the basis of which the regulatory authority, or Member State,
granted or refused the exemption together with a reference to paragraph 1 including the
relevant point or points of that paragraph on which such decision is based, including
the financial information justifying the need for the exemption;
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b the analysis undertaken of the effect on competition and the effective functioning of the
internal market in natural gas resulting from the grant of the exemption;

c the reasons for the time period and the share of the total capacity of the gas infrastructure
in question for which the exemption is granted;

d in case the exemption relates to an interconnector, the result of the consultation with
the regulatory authorities concerned; and

e the contribution of the infrastructure to the diversification of gas supply.

9 Within a period of two months from the day following the receipt of a notification,
the Commission may take a decision requiring the regulatory authority to amend or withdraw
the decision to grant an exemption. That two-month period may be extended by an additional
period of two months where further information is sought by the Commission. That additional
period shall begin on the day following the receipt of the complete information. The initial two-
month period may also be extended with the consent of both the Commission and the regulatory
authority.

Where the requested information is not provided within the period set out in the request,
the notification shall be deemed to be withdrawn unless, before the expiry of that period,
either the period has been extended with the consent of both the Commission and
the regulatory authority, or the regulatory authority, in a duly reasoned statement, has
informed the Commission that it considers the notification to be complete.

The regulatory authority shall comply with the Commission decision to amend or
withdraw the exemption decision within a period of one month and shall inform the
Commission accordingly.

The Commission shall preserve the confidentiality of commercially sensitive
information.

The Commission’s approval of an exemption decision shall lose its effect two years
from its adoption in the event that construction of the infrastructure has not yet started,
and five years from its adoption in the event that the infrastructure has not become
operational unless the Commission decides that any delay is due to major obstacles
beyond control of the person to whom the exemption has been granted.

10 The Commission may adopt Guidelines for the application of the conditions laid
down in paragraph 1 of this Article and to set out the procedure to be followed for the
application of paragraphs 3, 6, 8 and 9 of this Article. Those measures, designed to amend non-
essential elements of this Directive by supplementing it, shall be adopted in accordance with
the regulatory procedure with scrutiny referred to in Article 51(3).

Textual Amendments
F1 Substituted by Directive (EU) 2019/692 of the European Parliament and of the Council of 17 April

2019 amending Directive 2009/73/EC concerning common rules for the internal market in natural gas
(Text with EEA relevance).

Article 37

Market opening and reciprocity

1 Member States shall ensure that the eligible customers comprise:

http://www.legislation.gov.uk/id/eudr/2019/692
http://www.legislation.gov.uk/id/eudr/2019/692
http://www.legislation.gov.uk/id/eudr/2019/692
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a until 1 July 2004, eligible customers as specified in Article 18 of Directive 98/30/EC of
the European Parliament and of the Council of 22 June 1998 concerning common rules
for the internal market in natural gas(1). Member States shall publish, by 31 January each
year, the criteria for the definition of those eligible customers;

b from 1 July 2004, all non-household customers;
c from 1 July 2007, all customers.

2 To avoid imbalance in the opening of the gas markets:
a contracts for the supply with an eligible customer in the system of another Member

State shall not be prohibited if the customer is eligible in both systems involved; and
b where transactions as described in point (a) are refused because the customer is eligible

in only one of the two systems, the Commission may, taking into account the situation in
the market and the common interest, oblige the refusing party to execute the requested
supply, at the request of one of the Member States of the two systems.

Article 38

Direct lines

1 Member States shall take the necessary measures to enable:
a natural gas undertakings established within their territory to supply the eligible

customers through a direct line; and
b any such eligible customer within their territory to be supplied through a direct line by

natural gas undertakings.

2 In circumstances where an authorisation (for example, licence, permission,
concession, consent or approval) is required for the construction or operation of direct lines,
the Member States or any competent authority they designate shall lay down the criteria for the
grant of authorisations for the construction or operation of such lines in their territory. Those
criteria shall be objective, transparent and non-discriminatory.

3 Member States may issue an authorisation to construct a direct line subject either to
the refusal of system access on the basis of Article 35 or to the opening of a dispute-settlement
procedure under Article 41.
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(1) OJ L 204, 21.7.1998, p. 1.

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.1998.204.01.0001.01.ENG

