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Directive 2009/72/EC of the European Parliament and of the Council
of 13 July 2009 concerning common rules for the internal market in

electricity and repealing Directive 2003/54/EC (Text with EEA relevance)

CHAPTER XI

FINAL PROVISIONS

Article 42

Safeguard measures

In the event of a sudden crisis in the energy market and where the physical safety
or security of persons, apparatus or installations or system integrity is threatened, a
Member State may temporarily take the necessary safeguard measures.

Such measures must cause the least possible disturbance in the functioning of the
internal market and must not be wider in scope than is strictly necessary to remedy the
sudden difficulties which have arisen.

The Member State concerned shall, without delay, notify those measures to the other
Member States, and to the Commission, which may decide that the Member State
concerned must amend or abolish such measures, insofar as they distort competition
and adversely affect trade in a manner which is at variance with the common interest.

Article 43

Level playing field

1 Measures that the Member States may take pursuant to this Directive in order to ensure
a level playing field shall be compatible with the Treaty, notably Article 30 thereof, and with
Community law.

2 The measures referred to in paragraph 1 shall be proportionate, non-discriminatory
and transparent. Those measures may be put into effect only following the notification to and
approval by the Commission.

3 The Commission shall act on the notification referred to in paragraph 2 within two
months of the receipt of the notification. That period shall begin on the day following receipt
of the complete information. In the event that the Commission has not acted within that two-
month period, it shall be deemed not to have raised objections to the notified measures.

Article 44

Derogations

1 Member States which can demonstrate, after this Directive has been brought into
force, that there are substantial problems for the operation of their small isolated systems, may
apply for derogations from the relevant provisions of Chapters IV, VI, VII, and VIII, as well
as Chapter III, in the case of micro isolated systems, as far as refurbishing, upgrading and
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expanding existing capacity are concerned, which may be granted to them by the Commission.
The Commission shall inform the Member States of those applications before taking a decision,
taking into account respect for confidentiality. That decision shall be published in the Official
Journal of the European Union.

2 Article 9 shall not apply to Cyprus, Luxembourg and/or Malta. In addition, Articles 26,
32 and 33 shall not apply to Malta.

For the purposes of Article 9(1)(b), the notion ‘undertaking performing any of the
functions of generation or supply’ shall not include final customers who perform
any of the functions of generation and/or supply of electricity, either directly or via
undertakings over which they exercise control, either individually or jointly, provided
that the final customers including their shares of the electricity produced in controlled
undertakings are, on an annual average, net consumers of electricity and provided
that the economic value of the electricity they sell to third parties is insignificant in
proportion to their other business operations.

Article 45

Review procedure

In the event that in the report referred to in Article 47(6) the Commission reaches
the conclusion that given the effective manner in which network access has been
carried out in a Member State — which gives rise to fully effective, non-discriminatory
and unhindered network access — certain obligations imposed by this Directive on
undertakings (including those with respect to legal unbundling for distribution system
operators) are not proportionate to the objective pursued, the Member State in question
may submit a request to the Commission for exemption from the requirement in
question.

Such request shall be notified, without delay, by the Member State to the Commission,
together with all the relevant information necessary to demonstrate that the conclusion
reached in the report on effective network access being ensured will be maintained.

Within three months of its receipt of a notification, the Commission shall adopt
an opinion with respect to the request by the Member State concerned, and where
appropriate, submit proposals to the European Parliament and to the Council to
amend the relevant provisions of this Directive. The Commission may propose, in the
proposals to amend this Directive, to exempt the Member State concerned from specific
requirements, subject to that Member State implementing equally effective measures
as appropriate.

Article 46

Committee

1 The Commission shall be assisted by a committee.

2 Where reference is made to this paragraph, Article 5a(1) to (4), and Article 7 of
Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof.
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Article 47

Reporting

1 The Commission shall monitor and review the application of this Directive and submit
an overall progress report to the European Parliament and the Council for the first time by
4 August 2004, and thereafter on an annual basis. The progress report shall cover at least:

a the experience gained and progress made in creating a complete and fully operational
internal market in electricity and the obstacles that remain in this respect, including
aspects of market dominance, concentration in the market, predatory or anti-competitive
behaviour and the effect thereof in terms of market distortion;

b the extent to which the unbundling and tarification requirements contained in this
Directive have been successful in ensuring fair and non-discriminatory access to the
Community’s electricity system and equivalent levels of competition, as well as the
economic, environmental and social consequences of the opening of the electricity
market to customers;

c an examination of issues relating to system capacity levels and security of supply
of electricity in the Community, and in particular the existing and projected balance
between demand and supply, taking into account the physical capacity for exchanges
between areas;

d special attention will be given to measures taken in Member States to cover peak
demand and to deal with shortfalls of one or more suppliers;

e the implementation of the derogation provided under Article 26(4) with a view to a
possible revision of the threshold;

f a general assessment of the progress achieved with regard to bilateral relations with
third countries which produce and export or transport electricity, including progress in
market integration, the social and environmental consequences of the trade in electricity
and access to the networks of such third countries;

g the need for possible harmonisation requirements that are not linked to the provisions
of this Directive; and

h the manner in which Member States have implemented in practice the requirements
regarding energy labelling contained in Article 3(9), and the manner in which any
Commission recommendations on that issue have been taken into account.

Where appropriate, the progress report may include recommendations as regards,
in particular, the scope and modalities of labelling provisions, including the way
in which reference is made to existing reference sources and the content of those
sources, and, notably, how information relating to environmental impact, as regards at
least CO2 emissions, and radioactive waste, resulting from electricity generation from
different energy sources could be made available in a transparent, easily accessible
and comparable manner throughout the Community, how the measures taken by the
Member States to control the accuracy of the information provided by suppliers could
be streamlined, and which measures could counteract the negative effects of market
dominance and market concentration.

2 Every two years, the progress report referred to in paragraph 1 shall also include an
analysis of the different measures taken in the Member States to meet public service obligations,
together with an examination of the effectiveness of those measures and, in particular, their
effects on competition in the electricity market. Where appropriate, the report may include
recommendations as to the measures to be taken at national level to achieve high public service
standards, or measures intended to prevent market foreclosure.
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3 The Commission shall, by 3 March 2013, submit, as part of the general review, to the
European Parliament and the Council, a detailed specific report outlining the extent to which the
unbundling requirements under Chapter V have been successful in ensuring full and effective
independence of transmission system operators, using effective and efficient unbundling as a
benchmark.

4 For the purpose of its assessment under paragraph 3, the Commission shall take
into account in particular the following criteria: fair and non-discriminatory network access,
effective regulation, the development of the network to meet market needs, undistorted
incentives to invest, the development of interconnection infrastructure, effective competition in
the energy markets of the Community and the security of supply situation in the Community.

5 Where appropriate, and in particular in the event that the detailed specific report
referred to in paragraph 3 determines that the conditions referred to in paragraph 4 have not been
guaranteed in practice, the Commission shall submit proposals to the European Parliament and
the Council to ensure fully effective independence of transmission system operators by 3 March
2014.

6 The Commission shall, by 1 January 2006, forward to the European Parliament and
Council, a detailed report outlining progress in creating the internal electricity market. That
report shall, in particular, consider:
— the existence of non-discriminatory network access,
— effective regulation,
— the development of interconnection infrastructure and the security of supply situation

in the Community,
— the extent to which the full benefits of the opening of markets are accruing to small

enterprises and household customers, notably with respect to public service and
universal service standards,

— the extent to which markets are in practice open to effective competition, including
aspects of market dominance, market concentration and predatory or anti-competitive
behaviour,

— the extent to which customers are actually switching suppliers and renegotiating
tariffs,

— price developments, including supply prices, in relation to the degree of the opening
of markets; and,

— the experience gained in the application of this Directive as far as the effective
independence of system operators in vertically integrated undertakings is concerned
and whether other measures in addition to functional independence and separation of
accounts have been developed which have effects equivalent to legal unbundling.

Where appropriate, the Commission shall submit proposals to the European Parliament
and the Council, in particular to guarantee high public service standards.

Where appropriate, the Commission shall submit proposals to the European Parliament
and the Council, in particular to ensure full and effective independence of distribution
system operators before 1 July 2007. When necessary, those proposals shall, in
conformity with competition law, also concern measures to address issues of market
dominance, market concentration and predatory or anti-competitive behaviour.
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Article 48

Repeal

Directive 2003/54/EC is repealed from 3 March 2011 without prejudice to the
obligations of Member States concerning the deadlines for transposition and application
of the said Directive. References to the repealed Directive shall be construed as
references to this Directive and shall be read in accordance with the correlation table
in Annex II.

Article 49

Transposition

1 Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 3 March 2011. They shall forthwith
inform the Commission thereof.

They shall apply those measures from 3 March 2011, with the exception of Article 11,
which they shall apply from 3 March 2013.

When Member States adopt those measures, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. The methods of making such reference shall be laid down by Member
States.

2 Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article 50

Entry into force

This Directive shall enter into force on the 20th day following its publication in the
Official Journal of the European Union.

Article 51

Addressees

This Directive is addressed to the Member States.


