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Directive 2002/47/EC of the European Parliament and of the
Council of 6 June 2002 on financial collateral arrangements

DIRECTIVE 2002/47/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 6 June 2002

on financial collateral arrangements

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 95
thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Central Bank(2),

Having regard to the opinion of the Economic and Social Committee(3),

Acting in accordance with the procedure laid down in Article 251 of the Treaty(4),

Whereas:

(1) Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998
on settlement finality in payment and securities settlement systems(5) constituted a
milestone in establishing a sound legal framework for payment and securities settlement
systems. Implementation of that Directive has demonstrated the importance of limiting
systemic risk inherent in such systems stemming from the different influence of several
jurisdictions, and the benefits of common rules in relation to collateral constituted to
such systems.

(2) In its communication of 11 May 1999 to the European Parliament and to the Council on
financial services: implementing the framework for financial markets: action plan, the
Commission undertook, after consultation with market experts and national authorities,
to work on further proposals for legislative action on collateral urging further progress
in the field of collateral, beyond Directive 98/26/EC.

(3) A Community regime should be created for the provision of securities and cash as
collateral under both security interest and title transfer structures including repurchase
agreements (repos). This will contribute to the integration and cost-efficiency of the
financial market as well as to the stability of the financial system in the Community,
thereby supporting the freedom to provide services and the free movement of capital
in the single market in financial services. This Directive focuses on bilateral financial
collateral arrangements.

(4) This Directive is adopted in a European legal context which consists in particular of the
said Directive 98/26/EC as well as Directive 2001/24/EC of the European Parliament
and of the Council of 4 April 2001 on the reorganisation and winding up of credit
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institutions(6), Directive 2001/17/EC of the European Parliament and of the Council of
19 March 2001 on the reorganisation and winding-up of insurance undertakings(7) and
Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings(8).
This Directive is in line with the general pattern of these previous legal acts and is not
opposed to it. Indeed, this Directive complements these existing legal acts by dealing
with further issues and going beyond them in connection with particular matters already
dealt with by these legal acts.

(5) In order to improve the legal certainty of financial collateral arrangements, Member
States should ensure that certain provisions of insolvency law do not apply to such
arrangements, in particular, those that would inhibit the effective realisation of financial
collateral or cast doubt on the validity of current techniques such as bilateral close-
out netting, the provision of additional collateral in the form of top-up collateral and
substitution of collateral.

(6) This Directive does not address rights which any person may have in respect of assets
provided as financial collateral, and which arise otherwise than under the terms of the
financial collateral arrangement and otherwise than on the basis of any legal provision
or rule of law arising by reason of the commencement or continuation of winding-up
proceedings or reorganisation measures, such as restitution arising from mistake, error
or lack of capacity.

(7) The principle in Directive 98/26/EC, whereby the law applicable to book entry
securities provided as collateral is the law of the jurisdiction where the relevant register,
account or centralised deposit system is located, should be extended in order to create
legal certainty regarding the use of such securities held in a cross-border context and
used as financial collateral under the scope of this Directive.

(8) The lex rei sitae rule, according to which the applicable law for determining whether
a financial collateral arrangement is properly perfected and therefore good against
third parties is the law of the country where the financial collateral is located, is
currently recognised by all Member States. Without affecting the application of this
Directive to directly-held securities, the location of book entry securities provided as
financial collateral and held through one or more intermediaries should be determined.
If the collateral taker has a valid and effective collateral arrangement according to the
governing law of the country in which the relevant account is maintained, then the
validity against any competing title or interest and the enforceability of the collateral
should be governed solely by the law of that country, thus preventing legal uncertainty
as a result of other unforeseen legislation.

[F1(9) In order to limit the administrative burdens for parties using financial collateral under
the scope of this Directive, the only perfection requirement regarding parties which
national law may impose in respect of financial collateral should be that the financial
collateral is under the control of the collateral taker or of a person acting on the collateral
taker's behalf while not excluding collateral techniques where the collateral provider is
allowed to substitute collateral or to withdraw excess collateral. This Directive should
not prohibit Member States from requiring that a credit claim be delivered by means
of inclusion in a list of claims.]
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(10) For the same reasons, the creation, validity, perfection, enforceability or admissibility
in evidence of a financial collateral arrangement, or the provision of financial collateral
under a financial collateral arrangement, should not be made dependent on the
performance of any formal act such as the execution of any document in a specific form
or in a particular manner, the making of any filing with an official or public body or
registration in a public register, advertisement in a newspaper or journal, in an official
register or publication or in any other matter, notification to a public officer or the
provision of evidence in a particular form as to the date of execution of a document or
instrument, the amount of the relevant financial obligations or any other matter. This
Directive must however provide a balance between market efficiency and the safety of
the parties to the arrangement and third parties, thereby avoiding inter alia the risk of
fraud. This balance should be achieved through the scope of this Directive covering only
those financial collateral arrangements which provide for some form of dispossession,
i.e. the provision of the financial collateral, and where the provision of the financial
collateral can be evidenced in writing or in a durable medium, ensuring thereby the
traceability of that collateral. For the purpose of this Directive, acts required under the
law of a Member State as conditions for transferring or creating a security interest on
financial instruments, other than book entry securities, such as endorsement in the case
of instruments to order, or recording on the issuer's register in the case of registered
instruments, should not be considered as formal acts.

(11) Moreover, this Directive should protect only financial collateral arrangements which
can be evidenced. Such evidence can be given in writing or in any other legally
enforceable manner provided by the law which is applicable to the financial collateral
arrangement.

(12) The simplification of the use of financial collateral through the limitation of
administrative burdens promotes the efficiency of the cross-border operations of the
European Central Bank and the national central banks of Member States participating
in the economic and monetary union, necessary for the implementation of the common
monetary policy. Furthermore, the provision of limited protection of financial collateral
arrangements from some rules of insolvency law in addition supports the wider aspect
of the common monetary policy, where the participants in the money market balance
the overall amount of liquidity in the market among themselves, by cross-border
transactions backed by collateral.

(13) This Directive seeks to protect the validity of financial collateral arrangements which
are based upon the transfer of the full ownership of the financial collateral, such as by
eliminating the so-called re-characterisation of such financial collateral arrangements
(including repurchase agreements) as security interests.

(14) The enforceability of bilateral close-out netting should be protected, not only as an
enforcement mechanism for title transfer financial collateral arrangements including
repurchase agreements but more widely, where close-out netting forms part of a
financial collateral arrangement. Sound risk management practices commonly used in
the financial market should be protected by enabling participants to manage and reduce
their credit exposures arising from all kinds of financial transactions on a net basis,
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where the credit exposure is calculated by combining the estimated current exposures
under all outstanding transactions with a counterparty, setting off reciprocal items to
produce a single aggregated amount that is compared with the current value of the
collateral.

(15) This Directive should be without prejudice to any restrictions or requirements under
national law on bringing into account claims, on obligations to set-off, or on netting,
for example relating to their reciprocity or the fact that they have been concluded prior
to when the collateral taker knew or ought to have known of the commencement (or of
any mandatory legal act leading to the commencement) of winding-up proceedings or
reorganisation measures in respect of the collateral provider.

(16) The sound market practice favoured by regulators whereby participants in the financial
market use top-up financial collateral arrangements to manage and limit their credit
risk to each other by mark-to-market calculations of the current market value of the
credit exposure and the value of the financial collateral and accordingly ask for top-
up financial collateral or return the surplus of financial collateral should be protected
against certain automatic avoidance rules. The same applies to the possibility of
substituting for assets provided as financial collateral other assets of the same value. The
intention is merely that the provision of top-up or substitution financial collateral cannot
be questioned on the sole basis that the relevant financial obligations existed before that
financial collateral was provided, or that the financial collateral was provided during
a prescribed period. However, this does not prejudice the possibility of questioning
under national law the financial collateral arrangement and the provision of financial
collateral as part of the initial provision, top-up or substitution of financial collateral, for
example where this has been intentionally done to the detriment of the other creditors
(this covers inter alia actions based on fraud or similar avoidance rules which may
apply in a prescribed period).

(17) This Directive provides for rapid and non-formalistic enforcement procedures in order
to safeguard financial stability and limit contagion effects in case of a default of
a party to a financial collateral arrangement. However, this Directive balances the
latter objectives with the protection of the collateral provider and third parties by
explicitly confirming the possibility for Member States to keep or introduce in their
national legislation an a posteriori control which the Courts can exercise in relation
to the realisation or valuation of financial collateral and the calculation of the relevant
financial obligations. Such control should allow for the judicial authorities to verify that
the realisation or valuation has been conducted in a commercially reasonable manner.

(18) It should be possible to provide cash as collateral under both title transfer and secured
structures respectively protected by the recognition of netting or by the pledge of cash
collateral. Cash refers only to money which is represented by a credit to an account, or
similar claims on repayment of money (such as money market deposits), thus explicitly
excluding banknotes.

(19) This Directive provides for a right of use in case of security financial collateral
arrangements, which increases liquidity in the financial market stemming from such
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reuse of ‘pledged’ securities. This reuse however should be without prejudice to
national legislation about separation of assets and unfair treatment of creditors.

[F1(20) This Directive does not prejudice the operation or effect of the contractual terms of
financial instruments or credit claims provided as financial collateral, such as rights,
obligations or other conditions contained in the terms of issue of such instruments, or
any other rights, obligations or other conditions which apply between the issuers and
holders of such instruments or between the debtor and the creditor of such credit claims.]

(21) This Act complies with the fundamental rights and follows the principles laid down in
particular in the Charter of Fundamental Rights of the European Union.

(22) Since the objective of the proposed action, namely to create a minimum regime relating
to the use of financial collateral, cannot be sufficiently achieved by the Member States
and can therefore, by reason of the scale and effects of the action, be better achieved
at Community level, the Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective[F1.]

[F2(23) This Directive does not affect the rights of Member States to impose rules to ensure the
effectiveness of financial collateral arrangements in relation to third parties as regards
credit claims,]

HAVE ADOPTED THIS DIRECTIVE:

Textual Amendments
F1 Substituted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009

amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).

F2 Inserted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009
amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).

http://www.legislation.gov.uk/id/eudr/2009/44
http://www.legislation.gov.uk/id/eudr/2009/44
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(1) OJ C 180 E, 26.6.2001, p. 312.
(2) OJ C 196, 12.7.2001, p. 10.
(3) OJ C 48, 21.2.2002, p. 1.
(4) Opinion of the European Parliament of 13 December 2001 (not yet published in the Official

Journal), Council Common Position of 5 March 2002 (not yet published in the Official Journal)
and Decision of the European Parliament of 15 May 2002.

(5) OJ L 166, 11.6.1998, p. 45.
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