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STATUTORY INSTRUMENTS

2015 No. 728
EDUCATION, ENGLAND

The Non-Maintained Special
Schools (England) Regulations 2015

Made - - - - 16th March 2015
Laid before Parliament 18th March 2015
Coming into force - - 1st September 2015

The Secretary of State for Education makes the following Regulations, in exercise of the powers
conferred by sections 342(2), (4), (5) and (5A), 342A, 342B, 342C and 569(4) of the Education Act
1996(1).

Citation, commencement and application

1.—(1) These Regulations may be cited as the Non-Maintained Special Schools (England)
Regulations 2015 and come into force on 1st September 2015.

(2) These Regulations apply in relation to England only.

Interpretation
2.—(1) In these Regulations —
“the 1996 Act” means the Education Act 1996;
“the 1997 Act” means the Police Act 1997(2);
“the 2002 Act” means the Education Act 2002(3);
“the 2005 Act” means the Education Act 2005(4);
“the 2006 Act” means the Safeguarding Vulnerable Groups Act 2006(5);

“EHC plan” means a plan within the meaning of section 37(2) of the Children and Families
Act 2014(6);

(1) 1996 c.56; section 342A was inserted by section 144, and sections 342A and 342B were inserted by section 145, of the
Education and Skills Act 2008 (“the 2008 Act”) (c.25). For the meanings of “prescribed” and “regulations”, see section 579(1)
of the Education Act 1996 (“the 1996 Act”).

(2) 1997 c. 50.

(3) 2002 c.32.

(4) 2005c. 18.

(5) 2006 c.47.

(6) 2014 c.6.
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“employment business” has the same meaning as in section 13(3) of the Employment Agencies
Act 1973(7);

“enhanced criminal record certificate” means an enhanced criminal record certificate issued
under section 113B(1)(8) of the 1997 Act which includes, in such cases as are from time to time
prescribed under section 113BA(1)(9) of that Act, suitability information relating to children
or vulnerable adults, and any relevant up-date information where such a certificate is subject
to up-date arrangements;

“interim prohibition order” has the same meaning as in section 141C(7) of the 2002 Act(10);
“maintained special school” means a community or foundation special school(11);

“National Minimum Standards” means the statement of national minimum standards relating
to residential special schools(12) published in November 2012 by the Secretary of State
for Education under section 87C(1) of the Children Act 1989(13); and in a case where a
non-maintained special school is also a children’s home, the statement of national minimum
standards relating to children’s homes(14) issued in 2011 by the Secretary of State under
section 23 of the Care Standards Act 2000(15);

“prohibition order” has the same meaning as in section 141B of the 2002 Act;

“relevant up-date information” means up-date information within the meaning given in
section 116A(8)(b)(1) or 116A(8)(c)(i) (16)of the 1997 Act;

“suitability information relating to children” has the same meaning as in section 113(BA)(2)
of the 1997 Act;

“suitability information relating to vulnerable adults” has the same meaning as in
section 113BB(2)(17) of the 1997 Act;

“supply staff” means any person working at the school supplied by an employment business;

“up-date arrangements” has the same meaning as in section 116A(3) of the 1997 Act.

(2) In these Regulations, an “enhanced criminal check” is made if —

(a) an application for an enhanced criminal record certificate is made under section 113B(1)
of the 1997 Act and the application is countersigned by a registered person (as defined in
section 120(1) of that Act) or on behalf of that person; or

(b) where an enhanced criminal record certificate has been obtained under section 113B(1)
of the 1997 Act and is subject to up-date arrangements, relevant up-date information is
obtained.

(3) In these Regulations a person is appointed to a position if that person is—

(7)
®

(&)

(10)
(11)

12)

(13)
(14)

(15)
(16)

a7

1973 c. 35.
Section 113B was inserted by section 163(2) of the Serious Organised Crime and Police Act 2005 (c. 15).Section 113B(1)
was amended by articles 36 and 37(c) of the Protection of Freedoms Act 2012 (Disclosure and Barring Service Transfer of
Functions) Order 2012 (S.1. 2012/3006), sections 97(2), 112(2) and Part 8 of Schedule 8 of the Policing and Crime Act 2009
(c.26) and section 80 (1) of the Protection of Freedoms Act 2012 (c.9) (“the 2012 Act”).
Section 113BA was inserted by section 63(1) of, and paragraph 14(1) and (4) of Schedule 9 to, the Safeguarding Vulnerable
Groups Act 2006 (“the 2006 Act™).
Section 141C was inserted by section 8 of the Education Act 2011 (c.21) (“the 2011 Act™).
For the meaning of “community special school” and “foundation special school” see section 20 of the School Standards and
Framework Act 1998 (c. 31) (“the 1998 Act”).
The National Minimum Standards relating to residential special schools are available at https:/www.gov.uk/government/
publications/residential-special-schools-national-minimum-standards.
1989 c. 41; Section 87C was inserted by section 107 of the Care Standards Act 2000 (c. 14) (“the 2000 Act”).
The National Minimum Standards relating to children’s homes are available at https://www.gov.uk/government/publications/
childrens-homes-national-minimum-standards. A children’s home is defined in section 1 of the 2000 Act.
2000 c.14.
Section 116A was inserted by section 83 of the 2012 Act and amended by articles 36 and 37(g) of the Protection of Freedoms
Act 2012 (Disclosure and Barring Service Transfer of Functions) Order 2012 (S.I. 2012/3006).
Section 113BB was inserted by section 63(1) of, and paragraph 14(1) and (4) of Schedule 9 to, the 2006 Act.
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(a) engaged to work at a school, other than a person supplied by an employment business, or
(b) appointed to the governing body of a school.
(4) A person is to be treated as meeting any staff qualification requirements if the person—

(a) fulfils any requirements with respect to qualifications or registration which apply to the
person as a result of regulations made under sections 132 to 135 of the 2002 Act(18) and
regulations made under section 19 of the Teaching and Higher Education Act 1998(19);

(b) meets any conditions with respect to health and physical capacity, which apply to the
person as a result of regulations made under section 141 of the 2002 Act(20);

(c) is not barred from regulated activity relating to children, to vulnerable adults or to both
under section 3 of the 2006 Act, where that person is or will be engaging in activity which
is regulated activity within the meaning of Part 1 of Schedule 4 of that Act; and

(d) is not subject to a prohibition order or an interim prohibition order.

(5) For the purposes of paragraphs 4(4), 5(2)(a)(ii) and 6(3)(a) of Part 1 of the Schedule, an
enhanced criminal record check is only relevant where a person or an individual is or will be engaging
in—

(a) regulated activity within the meaning of Part 1 of Schedule 4 to the 2006 Act; or

(b) regulated activity relating to children or vulnerable adults within the meaning of Part 1 of
Schedule 4 to the 2006 Act, as it had effect immediately before the coming into force of
section 64 of the Protection of Freedoms Act 2012(21).

Conditions of approval and requirements to be complied with

3.—(1) Part 1 of the Schedule provides the requirements a school must comply with as a condition
of approval by the Secretary of State(22) under section 342(1) of the 1996 Act.

(2) Part 2 of the Schedule provides the requirements a school must comply with while approved
under section 342(1) of the 1996 Act.

Withdrawal of approval

4.—(1) The Secretary of State may withdraw approval from a school on the ground that there
has been a failure to comply with any requirement contained in these Regulations.

(2) Approval may only be withdrawn if—

(a) the Secretary of State has given written notice to the proprietor specifying each
requirement that must be complied with (“the specified requirement”) and the time limit
within which compliance must be achieved (“the specified time limit”), and

(b) the proprietor has failed to comply with a specified requirement within the specified time
limit.
(3) The Secretary of State must withdraw approval from a school if the proprietor makes a written
request to that effect.

(18) The relevant regulations are the Education (School Teachers’ Qualifications (England) Regulations 2003 (S.I. 2003/1662),
amended by S.1. 2007/2782 and 2009/3156; and the Education (Specified Work and Registration) (England) Regulations 2003
(S.1. 2003/1663), amended by S.I. 2007/2117.

(19) 1998 c. 30; section 19 is amended by sections 139 and 153 of, and Schedule 11 to, the Learning and Skills Act 2000
(c. 21), section 215 of, and Schedule 21, paragraph 85 to, the Education Act 2002 (“the 2002 Act”) and S.I. 2010/1158.
The relevant Regulations are the Education (Recognition of School Teachers Professional Qualifications) (Consequential
Provisions) (England) Regulations 2007 (S.1. 2007/2782).

(20) The relevant regulations are the Education (Health Standards) (England) Regulations 2003 (S.1. 2003/3139).

(21) 2012 c.9; and came into force on 1st May 2012 .

(22) Section 337A of the 1996 Act (substituted by section 142(1) of the 2008 Act) provides that the Secretary of State is the
appropriate national authority in relation to a non-maintained special school in England.
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(4) If the Secretary of State withdraws approval from a school following a request to do so by
the proprietor, the Secretary of State may determine that the decision will have effect from such date
as the Secretary of State may specify.

Emergencies

5.—(1) In an urgent case the Secretary of State may apply to a justice of the peace to make an
order that a non-maintained special school in England should cease to be approved under section 342
of the 1996 Act.

(2) Ifitappears to the justice that a pupil at the school in question is suffering or is likely to suffer
significant harm, the justice may make the order.

(3) An application under this regulation may be made without notice.
(4) An order under this regulation must be in writing.

(5) A copy of an order under this regulation must be served on the proprietor of the school by
the Secretary of State as soon as reasonably practicable after the order is made.

(6) An order under this regulation has effect from the time the copy is served on the proprietor.

(7) As soon as reasonably practicable after an order is made under this regulation, the Secretary
of State must serve on the proprietor of the school in question—

(a) acopy of any written statement in support of the application for the order, and

(b) notice of the right of appeal to the First-tier Tribunal against the making of an order under
this regulation.

(8) As soon as reasonably practicable after an order is made under this regulation, the Secretary
of State must notify the following that the order has been made—

(a) the local authority in whose area the school is situated; and

(b) any other local authority that the Secretary of State, after reasonable enquiry, is aware has
specified the school in an EHC plan, in respect of a pupil at the institution.

(9) For the purposes of this regulation, “harm” has the same meaning as in the Children Act
1989(23) and the question of whether harm is significant is to be determined in accordance with
section 31(10) of that Act.

Appeals
6.—(1) An appeal lies to the First-tier Tribunal(24) against—

(a) any decision by the Secretary of State to withdraw approval from the school under
regulation 4(1),

(b) any decision by the Secretary of State not to approve, or not to approve a change to, or to
withdraw approval from relevant arrangements(25) in relation to the school, or

(c) the making of an order under regulation 5.
(2) An appeal must be brought by the proprietor of the school.

(3) On an appeal under paragraph (1)(a) or (b), the First-tier Tribunal may uphold the decision
of the Secretary of State, or direct that it is of no effect.

(4) On an appeal under paragraph (1)(c), the First-tier Tribunal may confirm the order or direct
that it shall cease to have effect.

(23) 1989c. 41.
(24) The First-Tier Tribunal is established under section 3 of the Tribunals, Courts and Enforcements Act 2007 (c. 15).
(25) For the meaning of “relevant arrangements” see section 342B of the 1996 Act.
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(5) If, on an appeal under paragraph (1)(a) or (b), the First-tier Tribunal upholds a decision of
the Secretary of State to withdraw approval, the school ceases to be approved under section 342 of
the 1996 Act from such date as the First-tier Tribunal may specify or, if it does not specify a date,
from such date as the Secretary of State may determine.

Effect of pending appeals

7.—(1) If the Secretary of State withdraws approval from a school under regulation 4(1), the
Secretary of State’s decision does not have effect during the period in which an appeal against the
decision could be brought, or where an appeal has been brought, the appeal has not been determined,
withdrawn or otherwise disposed of.

(2) Ifan order has been made under regulation 5, such order has effect during the period in which
an appeal against the order could be brought, or where an appeal has been brought, the appeal has
not been determined, withdrawn or otherwise disposed of.

Revocations
8. The following regulations are revoked—
The Education (Non-Maintained Special Schools) (England) Regulations 2011(26); and
The Education (Non-Maintained Special Schools) (England) (Amendment) Regulations 2015(27).

John Nash
Parliamentary Under Secretary of State
16th March 2015 Department for Education

(26) S.I.2011/1627.
(27) S.I.2015/387.
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SCHEDULE Regulation 3

PART 1
CONDITIONS OF APPROVAL UNDER SECTION 342(1) OF THE 1996 ACT

Special educational provision

1. Arrangements must be made at the school with respect to—

(a) theregistered pupils(28) for whom special educational provision is to be made, categorised
by reference to the number, age and sex of day pupils and pupils for whom accommodation
is provided respectively, and their respective special educational needs, and

(b) the special educational provision to be made for these pupils.

Governing body

2.—(1) The arrangements to be made at the school with respect to the composition and
proceedings of the governing body and the appointment or election of its members must meet the
requirements set out in sub-paragraph (2).

(2) The arrangements must provide—
(a) for the governing body to include—
(1) at least one member appointed by one or more local authority,
(i1) at least one member elected by teachers at the school from among their number, and

(iii) at least one member elected by, or appointed to represent, parents of children at the
school;

(b) that a governor is to hold office for a period of four years from the date of election or
appointment, except in the case of a governor who is the head teacher of the school who
may hold office as long as that person is the head teacher; and

(c) that the governing body must hold at least three meetings in every school year.

Welfare of pupils

3. The proprietor must make arrangements for safeguarding and promoting the health, safety and
welfare of registered pupils at the school which—

(a) have regard to any guidance, including where appropriate, the National Minimum
Standards, about safeguarding and promoting the health, safety and welfare of pupils, and

(b) include arrangements actively to promote the fundamental British values of democracy,
the rule of law, individual liberty, and mutual respect and tolerance of those with different
faiths and beliefs.

Suitability of staff and governors

4.—(1) The suitability of a person who has been appointed to a position, which is not the position
of chair of the governing body, must be checked in accordance with sub-paragraphs (3) to (7).

(2) A person’s suitability for appointment to a position under this paragraph must be checked
before the appointment is made, or if permitted, as soon as practicable after appointment.

(28) For the meaning of “registered pupil” see section 434(5) of the 1996 Act.
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(3) The proprietor must check—
(a) the person’s identity;
(b) that the person meets all relevant staff qualification requirements; and
(c) the person’s right to work in the United Kingdom.

(4) The proprietor must ensure that, where relevant to the person, an enhanced criminal record
check is made in respect of that person and an enhanced criminal record certificate is obtained before
or as soon as practicable after the person’s appointment.

(5) In the case of any person for whom, by reason of that person living or having lived outside
the United Kingdom, obtaining such a certificate is not sufficient to establish the person’s suitability
to work in a school, the proprietor must make such further checks as the proprietor considers
appropriate, having regard to any guidance issued by the Secretary of State.

(6) In the case of a person who cares for, trains, supervises or is in charge of pupils for whom
accommodation is provided, in addition to the matters specified in sub-paragraphs (3) to (5), the
proprietor must check that the National Minimum Standards are complied with.

(7) The checks referred to in sub-paragraphs (4) to (6) do not need to be carried out in relation
to a person who has worked in—

(a) a school in England in a position which brought the person regularly into contact with
children or young persons,

(b) amaintained school in England in a position to which the person was appointed on or after
12th May 2006 and which did not bring the person regularly into contact with children
or young persons, or

(c) an institution within the further education sector in England, or in a 16 to 19 Academy, in
a position which involved the provision of education which brought the person regularly
into contact with children or young persons,

during a period which ended not more than three months before the person’s appointment.

Suitability of supply staff

5.—(1) The suitability of a person supplied by an employment business to the school who is
working as a teacher or member of support staff at the school must be checked in accordance with
sub-paragraphs (2) to (6).

(2) The proprietor must have received—
(a) written notification from the employment business in relation to that person—

(i) that it has made the checks referred to in paragraph 4(3) to the extent relevant to
that person;

(i1) that, where relevant to that person, an enhanced criminal check has been made and
that it, or another employment business, has obtained an enhanced criminal record
certificate in response to such a check;

(ii1) whether, if the employment business has obtained such a certificate before the person
is due to begin work at the school, it disclosed any matter or information;

(b) a copy of any enhanced criminal record certificate, obtained by an employment business
before the date on which the person is due to begin work at the school; and

(c) in the case of a person for whom, by reason of living or having lived outside the United
Kingdom, obtaining such an enhanced criminal record certificate is not sufficient to
establish the person’s suitability to work in a school, written notification of such further
checks made by the employment business as it considered appropriate, having regard
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to any guidance issued by the Secretary of State and the information disclosed by such
checks.

(3) Except in the case of a person to whom sub-paragraph (4) applies, the certificate referred to
in sub-paragraph (2)(a)(ii) must have been obtained not more than three months before the date on
which the person is due to begin work at the school.

(4) This sub-paragraph applies in relation to a person who has worked in—

(a) a school in England in a position which brought the person regularly into contact with
children or young persons,

(b) amaintained school in England in a position to which the person was appointed on or after
12th May 2006 and which did not bring the person regularly into contact with children
or young persons, or

(c) an institution within the further education sector in England, or in a 16 to 19 Academy, in
a position which involved the provision of education which brought the person regularly
into contact with children or young persons,

during a period which ended not more than three months before the person is due to begin work
at the school.

(5) Before a person offered for supply by an employment business begins work at the school,
the proprietor must check the person’s identity (irrespective of whether the employment business
carried out such a check before the person was offered for supply).

(6) Except for a person to whom sub-paragraph (4) applies, the proprietor must check that
where a person offered for supply to care for, train, supervise or be in charge of pupils for whom
accommodation is provided, the National Minimum Standards are complied with, before that person
may begin work at the school.

Suitability of the chair of the governing body

6.—(1) A person may only be appointed chair of the governing body of a school if the
requirements of sub-paragraphs (2) and (3) are satisfied.

(2) Checks must have been made that the individual—

(a) is not barred from regulated activity relating to children or vulnerable adults, or to both,
in accordance with section 3 of the 2006 Act, where that individual is or will be engaging
in activity which is regulated activity within the meaning of Part 1 of Schedule 4 to that
Act; and

(b) does not carry out work, or intend to carry out work, at the school in contravention of a
prohibition order or an interim prohibition order.

(3) The Secretary of State must make the following checks relating to the individual —

(a) where relevant to the individual, an enhanced criminal record check, countersigned by the
Secretary of State, where an application for such a check is made under section 113B(1)of
the 1997 Act,

(b) checks confirming the individual’s identity and their right to work in the United Kingdom,
and

(c) in the case of an individual, for whom by reason of that individual living or having lived
outside the United Kingdom, obtaining an enhanced criminal record certificate is not
sufficient to establish the individual’s suitability to work in a school, such further checks
as the Secretary of State considers appropriate.

(4) Where an enhanced criminal record check is made, the Secretary of State must obtain an
enhanced criminal record certificate relating to the individual.
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Register of checks
7.—(1) A register of checks containing the information referred to in sub-paragraphs (3), (4) and
(6) must be maintained by the proprietor.

(2) The register may be kept in electronic form, provided that the information so recorded is
capable of being reproduced in legible form.

(3) For each member of staff appointed on or after 1st May 2007, the following information
including the date on which each such check was completed or the certificate obtained—

(a) acheck was made to establish the person’s identity,

(b) a check was made to establish that the person meets relevant staff qualification
requirements,

(c) an enhanced criminal record certificate was obtained in respect of the person,
(d) acheck was made to establish the person’s right to work in the United Kingdom, and
(e) checks were made corresponding to those referred to in paragraphs 4(4), 4(5) and 4(6).

(4) For each member of staff in post on 1st August 2007 who was appointed at any time before
Ist May 2007—

(a) information indicating whether each check referred to in sub-paragraph (3)(a), (b), (d) and
(e) was made;

(b) information indicating whether an enhanced criminal record certificate was obtained; and
(c) the date on which each such check was completed or certificate obtained.

(5) Inthe case of a member of staff who was appointed before 12th May 2006, sub-paragraph (4)
applies only if the work brings the person regularly into contact with children or young persons.

(6) For supply staff, information indicating—
(a) whether written notification has been received from the employment business that—

(i) it has made checks corresponding to those referred to in paragraphs 4(3), 5(2)(c) and
5(6), to the extent relevant to any such person, and

(i1) an enhanced criminal record check has been made and that it or another employment
business has obtained such an enhanced criminal record certificate in response to
such a check,

together with the date the written notification that each such check was made, or certificate
obtained, was received; and

(b) where written notification has been received from the employment business that it has
obtained an enhanced criminal record certificate, whether the employment business
supplied a copy of the certificate to the school.

Financial interests

8.—(1) The school is not conducted for profit.

(2) No member of the staff may have a financial interest in the school other than by reason of
receiving a salary that is unrelated to the financial performance of the school.

Financial viability

9. The school is financially viable and the proprietor produces evidence relating to this, upon
request by the Secretary of State.
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Premises

10.—(1) The premises of the school conform to the standards applicable to maintained special
schools prescribed in regulations from time to time in force under section 542 of the 1996 Act(29).

(2) If'the Secretary of State is satisfied that it would be unreasonable to require conformity with
any of the standards applicable to maintained special schools prescribed in regulations in force under
section 542 of the 1996 Act, the Secretary of State may direct that different standards apply.

Fire safety
11. The Regulatory Reform (Fire Safety) Order 2005(30) is complied with.

PART 2

Requirements to be complied with by a school while
approved under section 342(1) of the 1996 Act

Special educational provision

12.—(1) The arrangements made at the school with respect to the matters referred to in paragraph
1 are in accordance with the approval given by the Secretary of State.

(2) Where, at any time, a change is proposed in relation to the arrangements at a school under
paragraph 1, the proprietor must give written notice of the proposed change to the Secretary of State,
and no proposed change in arrangements may take effect unless it is approved by the Secretary of
State.

Governing body

13.—(1) The arrangements to be made at the school with respect to the matters referred to in
paragraph 2(1) are in accordance with the approval given by the Secretary of State, and meet the
requirements in paragraph 2(2).

(2) Where, at any time, a change is proposed in relation to the arrangements at a school with
respect to the composition and proceedings of the governing body, the proprietor must give written
notice of the proposed change to the Secretary of State.

(3) No proposed change in arrangements may take effect unless—
(a) it is approved by the Secretary of State, and
(b) the arrangements comply with paragraph 2(2).

Welfare of pupils

14.—(1) The arrangements at the school with respect to the matters referred to in paragraph 3
are in accordance with the approval given by the Secretary of State.

(2) In relation to the pupils for whom it provides accommodation (including any pupils
accommodated during school holidays), the school complies with National Minimum Standards in
relation to —

(a) safeguarding and promoting the health, safety and welfare of such pupils; and

(29) Section 542 has been amended by section 140(1) and (3) of, and Schedule 30, paragraph 158 and Schedule 31 to, the 1998
Actand S.I. 2010/1158. The current regulations are the School Premises (England) Regulations 2012 (S.1. 2012/1943).
(30) S.I. 2005/1541, to which there are amendments not relevant to these Regulations.
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(b) adequate and suitable deployment of staff.

Suitability of staff

15. A person must not be appointed to a position at the school unless the checks referred to in
paragraph 4(3) to (6) have been carried out in relation to that person.

Suitability of supply staff

16. Where supply staff are employed at the school, paragraph 5(2), (3), (5) and (6) must be
complied with.

Suitability of the chair of the governing body

17. A person must not be appointed as chair of the governing body unless the checks referred to
in paragraph 6(2) and (3) have been carried out in relation to that person.

Register of checks

18.—(1) A register is maintained that meets the requirements set out in paragraph 7(3), (4) and
(6).

(2) The register required to be maintained under this paragraph may be maintained in electronic
form, provided that the information so recorded is capable of being reproduced in legible form.

Financial interests

19.—(1) The school is not conducted for profit.

(2) No member of the staff may have a financial interest in the school other than by reason of
receiving a salary that is unrelated to the financial performance of the school.

Premises

20.—(1) The premises of the school conform to the standards applicable to maintained special
schools prescribed in regulations from time to time in force under section 542 of the 1996 Act.

(2) If the Secretary of State has directed that different standards apply in accordance with
paragraph 10(2), the premises conform to the standards specified in the direction for as long as the
direction remains in force.

Fire safety
21. The Regulatory Reform (Fire Safety) Order 2005 is complied with.

Admissions and special educational provision

22.—(1) A pupil may only be admitted to a school if that pupil falls within the arrangements
approved for that school in relation to the categories referred to in paragraph 1(a).

(2) The special educational provision made under the arrangements referred to in paragraph 1(b)
must be suitable for the registered pupils at the school having regard to their different ages, abilities
and aptitudes and any special educational needs they may have, and constitute an efficient use of
resources.
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Health of pupils

23. The proprietor must make arrangements —

(a) for the care and supervision of the health of the registered pupils at the school by suitably
qualified and experienced persons including, where relevant, provision for pupils with
particular types of disability,

(b) for the medical and dental inspection of the pupils at appropriate intervals, and for their
medical and dental treatment, and

(c) for the maintenance of medical and dental records.

Religious education and religious worship
24. The proprietor must make arrangements to ensure, so far as practicable, that every registered
pupil at the school—

(a) receives religious education, unless withdrawn from receiving such education in
accordance with the wishes of the pupil’s parent, and

(b) attends religious worship unless withdrawn from attendance at such worship—
(1) in the case of a sixth-form pupil, in accordance with the pupil’s own wishes, or

(i1) in any other case, in accordance with the wishes of the pupil’s parent.

Sex education

25.—(1) The proprietor must make arrangements to ensure that every registered pupil who is
provided with secondary education receives sex education unless wholly or partly excused from
such education (except insofar as it is comprised in the National Curriculum) in accordance with a
request from the pupil’s parent.

(2) Arrangements may be made for registered pupils provided with primary education to receive
sex education unless wholly or partly excused from such education in accordance with a request
from the pupil’s parent.

(3) Arrangements must be made, in relation to registered pupils who are provided with primary
and secondary education at the school, to—

(a) make and keep up to date—

(1) a written statement of the school’s policy with regard to sex education for pupils
provided with primary education, and

(i1) a written statement of the school’s policy with regard to sex education for pupils
provided with secondary education, and

(b) make a copy of both statements available for inspection, at all reasonable times, by parents
of pupils at the school and provide a copy of the statement free of charge to parents, on
request.

Meals and refreshments

26.—(1) The proprietor must provide school Iunches and free school lunches in accordance with
the provisions of section 512 and 512ZB(1) of the 1996 Act as if references in those sections to a
local authority were to the proprietor and as if references to a school maintained by the local authority
were to a non-maintained special school.

(2) The proprietor must provide milk and free milk in accordance with the provisions of
section 512(1) and 512ZB(3) as if references in those sections to a local authority were to the
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proprietor and as if references to a school maintained by the local authority were to a non-maintained
special school.

(3) Facilities must be provided free of charge to enable the consumption of any meals or
refreshments brought to school by registered day pupils.

(4) The requirements applicable to maintained schools prescribed in regulations under
section 114A of the Schools Standards and Framework Act 1998(31) must be complied with, as if
references to a local authority were to the proprietor and as if references to a school maintained by
the local authority were to a non-maintained special school.

Incident books and records

27.—(1) The proprietor must keep an incident book which records—

(a) any incident involving a person who is a registered pupil, is employed at, or is a volunteer
working at the school, which results in personal injury or damage to property, and

(b) any loss of, theft of, or damage to, school property or property belonging to a person who
is a registered pupil, is employed at, or is a volunteer working at the school (other than
as referred to in sub-paragraph (a)),

and may record any other incidents and matters.
(2) A record must be kept of all disciplinary measures taken against registered pupils.

(3) The incident book referred to in sub-paragraph (1) and the record referred to in sub-
paragraph (2) may be kept in electronic form, provided that the information so recorded is capable
of being reproduced in legible form.

Co-operation with local authorities

28.—(1) The proprietor must —

(a) co-operate with a local authority which arranges for pupils to attend the school in relation
to any registered pupil in respect of whom a local authority maintains an EHC plan or a
statement under section 328 of the 1996 Act, and

(b) allow access to the school at all reasonable times, to a person authorised by the local
authority.

Accounts

29.—(1) The school is financially viable and the proprietor produces evidence relating to this,
upon request by the Secretary of State.

(2) A copy of the annual statement of accounts for the last year for which it is available must, on
request, be sent to any local authority which arranges for pupils to attend the school.

Reports and returns

30.—(1) The proprietor must send to the Secretary of State any reports, returns or other
information relating to the school as requested by the Secretary of State, within the timescale
specified in the request.

(2) The proprietor must report the death and the cause of death (if known) of any registered pupil
to the Secretary of State in writing as soon as is reasonably practicable after the death has occurred.

(31) Section 114A was inserted by section 86(1) of the Education and Inspections Act 2006 (¢.40) and amended by S.1. 2010/1158.
Regulations currently in force are the Requirements for School Food Regulations 2014 (S.1. 2014/1603).
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Complaints

31. The proprietor must make arrangements for a complaints procedure which—

(@)
(b)

(©
(d)
(e)

®

(&)
(h)

(1)

@

is in writing;
is made available to —
(i) registered pupils,

(i1) parents of pupils,

(iii) parents of prospective pupils, and

(iv) members of staff, including supply staff;
sets out clear time scales for the management of a complaint;
allows for a complaint to be made and considered initially on an informal basis;

where a complainant is not satisfied with the response to the complaint made in accordance
with sub-paragraph (d), establishes a formal procedure for the complaint to be made in
writing;

where a complainant is not satisfied with the response to the complaint made in accordance
with sub-paragraph (e), makes provision for a hearing before a person (“the independent
person”) appointed by or on behalf of the proprietor who—

(1) has not, at any time, been a governor of the school, or a member of staff, or member
of supply staff, at the school,

(i1) is not the parent of a registered pupil, or former registered pupil, at the school, and
(ii1) has not been directly involved in any matter detailed in the complaint;
allows for a complainant to attend and be accompanied at such a hearing if they wish;

provides for the independent person to make findings and recommendations and stipulates
that a copy of those findings and recommendations is—

(1) provided to the complainant and where relevant, the person complained about, and

(i1) available for inspection on the school premises by the proprietor and the head
teacher;

provides for a written record to be kept of all complaints that are made in accordance with
sub-paragraph (e) and—
(1) whether they are resolved following a formal procedure, or proceed to a hearing, and

(i) action taken by the school as a result of those complaints (regardless of whether they
are upheld); and

provides that correspondence, statements and records relating to individual complaints are
to be kept confidential except where—

(1) the Secretary of State,
(i1) a body conducting an inspection under section 5 of the 2005 Act, or
(iii) a body conducting an inspection under section 87(6) of the Children Act 1989,

requests access to them.

Inspection reports

32. Following an inspection under section 87(6) of the Children Act 1989, the proprietor must
send a copy of any report of that inspection to the parents of any registered pupil for whom the
school provides accommodation.

14



Document Generated: 2023-06-08
Status: This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

Prospectus

33.—(1) The proprietor must prepare and publish a prospectus in advance of each school year
providing information about the school in relation to the school year in question.

(2) A copy of each year’s prospectus must be made available, on request, to any local authority
and to the parents of registered pupils and prospective pupils.

(3) The prospectus referred to in sub-paragraph (1) may be kept in electronic form, provided that
the information so recorded is capable of being reproduced in legible form.

Temporary arrangements

34. Where notice has been given under regulation 4(2)(a) and the Secretary of State has approved
relevant temporary arrangements and directed that the proprietor put them into operation, those
temporary arrangements must operate pending compliance with the requirements specified in the
notice.

EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations make provision for the approval of non-maintained special schools by the
Secretary of State, and set out the requirements which must be met for a school to continue to be
approved as a non-maintained special school. They replace the Education (Non-Maintained Special
Schools) (England) Regulations 2011, which are revoked by these Regulations (regulation 1(3)).

Regulation 3 provides that the proprietor must ensure that conditions of approval (set out in Part 1
of the Schedule) and the requirements following approval (set out in Part 2 of the Schedule) are met.

Regulation 4 provides that approval may be withdrawn for failure to comply with requirements
in these Regulations. Approval may not be withdrawn unless written notice has been given to the
proprietor and after giving the proprietor time to comply with the requirements. Approval must be
withdrawn at the request of the proprietor.

Regulation 5 makes provision for a justice of the peace, on the application of the Secretary of State,
to make an order, in an urgent case that a non-maintained special school in England should cease
to be approved.

Regulations 6 and 7 set out the provisions for appeals and pending appeals. Appeals are made to
the First-tier Tribunal.

Part 1 of the Schedule provides for the conditions of approval. These include the arrangements to
be made at the school with respect to the pupils at the school and the special educational provision
to be made for them (paragraph 1), the arrangements to be made with respect to the composition
and proceedings of the governing body (paragraph 2) and the arrangements relating to the welfare
of pupils (paragraph 3). The other conditions of approval relate to suitability of staff and the chair
of the governing body, register of checks, financial interests, financial viability, premises and fire
safety (paragraphs 4 to 11 of Part ).

Part 2 of the Schedule sets out the requirements which must be complied with following approval
and paragraphs 12 to 21 reflect those conditions of approval which are also continuing requirements.
The other requirements include arrangements for healthcare (paragraph 23); religious education
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and religious worship (paragraph 24); sex education (paragraph 25); meals and refreshments
(paragraph 26); co-operation with local authorities (paragraph 28); a complaints procedure
(paragraph 31); and a prospectus (paragraph 33).

Hard copies of the National Minimum Standards for residential special schools and the National
Minimum Standards for children’s homes may be obtained from the Independent Education and
Boarding Team, Department for Education, Bishopsgate House, Feethams, Darlington DL1 5QE.

An impact assessment of the effect that this instrument will have on the costs of business and
the public and voluntary sector is available from the Independent Education and Boarding Team,
Department for Education, Bishopsgate House, Feethams, Darlington DL1 5QE and is accessible
on the Department’s website at http://www.education.gov.uk. Copies have also been placed in the
Library of each House of Parliament. An Explanatory Memorandum is available alongside this
instrument at www.legislation.gov.uk.
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