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STATUTORY INSTRUMENTS

2006 No. 3243

DEFENCE

The Armed Forces (Entry, Search and Seizure) Order 2006

Made       -      -      -      - 6th December 2006

Laid before Parliament 8th December 2006

Coming into force       -      - 1st January 2007

The Secretary of State makes the following Order in exercise of the powers conferred on him by
sections 31(3) and 35 of the Armed Forces Act 2001(1).

Citation and commencement

1.—(1)  This Order may be cited as the Armed Forces (Entry, Search and Seizure) Order 2006
and shall come into force on 1st January 2007.

(2)  This Order shall have effect in relation to seizures made on or after 1st January 2007.

Interpretation

2.—(1)  In this Order—
“the 1984 Act” means the Police and Criminal Evidence Act 1984(2);
“the 2001 Act” means the Armed Forces Act 2001;
“the 2003 Order” means the Armed Forces (Entry, Search and Seizure) Order 2003(3);
“documents” includes information recorded in any form;
“excluded material” has the meaning given in section 11 of the 1984 Act;
“items subject to legal privilege” has the meaning given in section 10 of the 1984 Act and
“legal privilege” shall be construed accordingly;
“judicial officer” has the meaning given in section 16(1) of the Armed Forces Act 2001;
“premises” has the meaning given to it in section 16 of the 2001 Act;
“return”, in relation to seized property, shall be construed in accordance with article 11 and
cognate expressions shall be construed accordingly;

(1) 2001 c.19
(2) 1984 c.60.
(3) S.I. 2003/2273.
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“seize” includes “take a copy of” and, subject to article 16(1), cognate expressions shall be
construed accordingly;
“seized property”, in relation to any exercise of a power of seizure, means anything seized in
exercise of that power;
“service living accommodation” has the meaning given in section 15 of the 2001 Act;
“service offence” means an offence under the Naval Discipline Act 1957(4), the Army Act
1955(5) or the Air Force Act 1955(6);
“service policeman” shall be construed in accordance with section 16(1) and (6) of the 2001
Act; and
“special procedure material” has the meaning given in section 14 of the 1984 Act.

(2)  In paragraphs (3) to (6)—
(a) “relevant time” means a time when seized property is in any person’s possession in

consequence of a seizure; and
(b) “relevant property” means anything for which the person making the seizure had power

to search,
and in relation to the relevant time, references to the relevant property shall be construed in
accordance with paragraphs (3) to (6).

(3)  Where the seizure was made on the occasion of a search carried out on the authority of a
warrant, relevant property shall be taken to include anything of the description of things the presence
or suspected presence of which provided grounds for the issue of the warrant.

(4)  Where the property was seized in the course of a search on the occasion of which it would
have been lawful for the person carrying out the search to seize anything which on that occasion
was believed by him to be, or appeared to him to be, of a particular description, relevant property
shall be taken to include—

(a) anything which at the relevant time is believed by the person in possession of the seized
property, or, as the case may be, appears to him, to be of that description; and

(b) anything which is in fact of that description;
(5)  Where the property was seized in the course of a search on the occasion of which it would

have been lawful for the person carrying out the search to seize anything which there were on that
occasion reasonable grounds for believing was of a particular description, relevant property shall
be taken to include—

(a) anything which there is at the relevant time reasonable grounds for believing is of that
description; and

(b) anything which is in fact of that description.
(6)  Where the property was seized in the course of a search to which neither paragraph (4) nor

paragraph (5) applies, relevant property shall be taken to include anything which is of a description
of things which, on the occasion of the search, it would have been lawful for the person carrying it
out to seize otherwise than under articles 3 and 4.

(7)  References in this Order to any item or material being comprised in other property include
references to its being mixed with that other property.

(8)  For the purposes of this Order, the occupier of premises which are service living
accommodation is—

(4) 1957 c.53.
(5) 1955 c.18.
(6) 1955 c.19.
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(a) if the premises are any building or part of a building within section 15(1)(a) of the 2001
Act, any person for whose exclusive use as living accommodation or as a garage that
building or part of a building is provided;

(b) if the premises are any room, structure or area within section 15(1)(b) of the 2001 Act, any
person for whose use as sleeping accommodation that room, structure or area is provided.

Additional powers of seizure from premises

3.—(1)  This paragraph applies where—
(a) a person is lawfully on any premises other than by virtue of an authorisation under section 7

of the 2001 Act and finds anything on those premises that he has reasonable grounds for
believing may be or may contain something for which he is authorised to search on those
premises,

(b) a power of seizure to which this article applies or the power conferred by paragraph (3)
would entitle him, if he found it, to seize whatever it is that he has grounds for believing
that thing to be or to contain, and

(c) in all the circumstances, it is not reasonably practicable for it to be determined, on those
premises—

(i) whether what he has found is something that he is entitled to seize, or
(ii) the extent to which what he has found contains something that he is entitled to seize.

(2)  Where paragraph (1) applies, the person’s powers of seizure shall include power under this
article to seize so much of what he has found as it is necessary to remove from the premises to enable
it to be determined—

(a) whether what he has found is something that he is entitled to seize, or
(b) the extent to which what he has found contains something that he is entitled to seize.

(3)  Where—
(a) a person who is lawfully on any premises other than by virtue of an authorisation under

section 7 of the 2001 Act finds anything on those premises (“the seizable property”) which
he would be entitled to seize but for its being comprised in something else that he has
(apart from this paragraph) no power to seize,

(b) the power under which that person would have power to seize the seizable property is a
power to which this article applies, and

(c) in all the circumstances it is not reasonably practicable for the seizable property to be
separated, on those premises, from that in which it is comprised,

that person’s powers of seizure shall include power under this article to seize both the seizable
property and that from which it is not reasonably practicable to separate it.

(4)  The factors to be taken into account in considering, for the purposes of this article, whether
or not it is reasonably practicable on particular premises for something to be determined, or for
something to be separated from something else, shall be confined to the following—

(a) how long it would take to carry out the determination or separation on those premises;
(b) the number of persons that would be required to carry out that determination or separation

on those premises within a reasonable period;
(c) whether the determination or separation would (or would if carried out on those premises)

involve damage to property;
(d) the apparatus or equipment that it would be necessary or appropriate to use for the carrying

out of the determination or separation; and
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(e) in the case of separation, whether the separation—
(i) would be likely, or

(ii) if carried out by the only means that are reasonably practicable on those premises,
would be likely,

to prejudice the use of some or all of the separated seizable property for a purpose for
which something seized under the power in question is capable of being used.

(5)  Article 14(6) of the 2003 Order (powers of seizure not to include power to seize anything
that an authorised person has reasonable grounds for believing is legally privileged) shall not apply
to the power of seizure conferred by paragraph (2).

(6)  This article applies to each of the powers of seizure conferred by—
(a) section 5 of the 2001 Act;
(b) articles 9, 13, 14 and 15 of the 2003 Order (except the power under article 15 in so far as

it relates to section 7 of the 2001 Act); and
(c) paragraph 13 of Schedule 1 to the 2003 Order.

Additional powers of seizure from the person

4.—(1)  This paragraph applies where—
(a) a service policeman carrying out a lawful search of any person finds something that he

has reasonable grounds for believing may be or may contain something for which he is
authorised to search,

(b) a power of seizure to which this article applies or the power conferred by paragraph (3)
would entitle him, if he found it, to seize whatever it is that he has grounds for believing
that thing to be or to contain, and

(c) in all the circumstances it is not reasonably practicable for it to be determined, at the time
and place of the search—

(i) whether what he has found is something that he is entitled to seize, or
(ii) the extent to which what he has found contains something that he is entitled to seize.

(2)  Where paragraph (1) applies, the service policeman’s powers of seizure shall include power
under this article to seize so much of what he has found as it is necessary to remove from that place
to enable it to be determined—

(a) whether what he has found is something that he is entitled to seize, or
(b) the extent to which what he has found contains something that he is entitled to seize.

(3)  Where—
(a) a service policeman carrying out a lawful search of any person finds something (“the

seizable property”) which he would be entitled to seize but for its being comprised in
something else that he has (apart from this paragraph) no power to seize,

(b) the power under which that service policeman would have power to seize the seizable
property is a power to which this article applies, and

(c) in all the circumstances it is not reasonably practicable for the seizable property to be
separated, at the time and place of the search, from that in which it is comprised,

that service policeman’s powers of seizure shall include power under this article to seize both the
seizable property and that from which it is not reasonably practicable to separate it.
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(4)  The factors to be taken into account in considering, for the purposes of this article, whether
or not it is reasonably practicable, at the time and place of a search, for something to be determined,
or for something to be separated from something else, shall be confined to the following—

(a) how long it would take to carry out the determination or separation at that time and place;
(b) the number of persons that would be required to carry out that determination or separation

at that time and place within a reasonable period;
(c) whether the determination or separation would (or would if carried out at that time or

place) involve damage to property;
(d) the apparatus or equipment that it would be necessary or appropriate to use for the carrying

out of the determination or separation; and
(e) in the case of separation, whether the separation—

(i) would be likely, or
(ii) if carried out by the only means that are reasonably practicable at that time and place,

would be likely,
to prejudice the use of some or all of the separated seizable property for a purpose for
which something seized under the power in question is capable of being used.

(5)  Article 14(6) of the 2003 Order (powers of seizure not to include power to seize anything
that an authorised person has reasonable grounds for believing is legally privileged) shall not apply
to the power of seizure conferred by paragraph (2).

(6)  This article applies to the power of seizure conferred on a service policeman by section 10
of the 2001 Act (powers of service policeman or person exercising power of arrest to search and
seize property).

Notice of exercise of power under article 3 or 4

5.—(1)  Where a person exercises a power of seizure conferred by article 3, it shall (subject to
paragraphs (2) and (3)) be his duty, on doing so, to give to the occupier of the premises a written
notice—

(a) specifying what has been seized in reliance on the powers conferred by that article;
(b) specifying the grounds on which those powers have been exercised;
(c) setting out the effect of articles 12 to 14;
(d) specifying the name and address of the person to whom notice of an application under

article 12 for the return of the seized property must be given; and
(e) specifying the name and address of the person to whom an application may be made to

be allowed to attend the initial examination required by any arrangements made for the
purposes of article 6(2).

(2)  Where it appears to the person exercising in relation to any premises a power of seizure
conferred by article 3—

(a) that the occupier of the premises is not present at the time of the exercise of the power, but
(b) that there is some other person present who is in charge of the premises,

paragraph (1) shall have effect as if it required the notice under that paragraph to be given to that
other person.

(3)  Where it appears to the person exercising a power of seizure conferred by article 3 that there
is no one present to whom he may give a notice for the purposes of complying with paragraph (1),
he shall, before leaving the premises, instead of complying with that paragraph, attach a notice such
as is mentioned in that paragraph in a prominent place to the premises.
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(4)  Where a person exercises a power of seizure conferred by article 4 it shall be his duty, on
doing so, to give a written notice to the person from whom the seizure is made—

(a) specifying what has been seized in reliance on the powers conferred by that article;
(b) specifying the grounds on which those powers have been exercised;
(c) setting out the effect of articles 12 to 14;
(d) specifying the name and address of the person to whom notice of an application under

article 12 for the return of the seized property must be given; and
(e) specifying the name and address of the person to whom an application may be made to

be allowed to attend the initial examination required by any arrangements made for the
purposes of article 6(2).

Examination and return of property seized under article 3 or 4

6.—(1)  This article applies where anything has been seized under a power conferred by article
3 or 4.

(2)  It shall be the duty of the person for the time being in possession of the seized property
in consequence of the exercise of that power to secure that there are arrangements in force which,
subject to article 14, ensure—

(a) that an initial examination of the property is carried out by a service policeman as soon
as reasonably practicable after the seizure;

(b) that that examination is confined to whatever is necessary for determining how much of
the property falls within paragraph (3);

(c) that anything which is found, on that examination, not to fall within paragraph (3) is
separated from the rest of the seized property and is returned as soon as reasonably
practicable after the examination of all the seized property has been completed; and

(d) that, until the initial examination of all the seized property has been completed and
anything which does not fall within paragraph (3) has been returned, the seized property
is kept separate from anything seized under any other power.

(3)  The seized property falls within this paragraph to the extent only—
(a) that it is property for which the person seizing it had power to search when he made the

seizure but is not property the return of which is required by article 7;
(b) that it is property the retention of which is authorised by article 9; or
(c) that it is something which, in all the circumstances, it will not be reasonably practicable,

following the examination, to separate from property falling within subparagraph (a) or
(b).

(4)  In determining for the purposes of this article the earliest practicable time for the carrying out
of an initial examination of the seized property, due regard shall be had to the desirability of allowing
the person from whom it was seized, or a person with an interest in that property, an opportunity of
being present or (if he chooses) of being represented at the examination.

(5)  In this article, references to whether or not it is reasonably practicable to separate part of the
seized property from the rest of it are references to whether or not it is reasonably practicable to
do so without prejudicing the use of the rest of that property, or a part of it, for purposes for which
(disregarding the part to be separated) the use of the whole or of a part of the rest of the property,
if retained, would be lawful.

6



Document Generated: 2023-08-01
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

Obligation to return items subject to legal privilege

7.—(1)  If, at any time after a seizure of anything has been made in exercise of a power of seizure
to which this article applies—

(a) it appears to the person for the time being having possession of the seized property in
consequence of the seizure that the property—

(i) is an item subject to legal privilege, or
(ii) has such an item comprised in it,

and
(b) in a case where the item is comprised in something else which has been lawfully seized,

it is not comprised in property falling within paragraph (2),

it shall be the duty of that person to secure that the item is returned as soon as reasonably
practicable after the seizure.

(2)  Property in which an item subject to legal privilege is comprised falls within this paragraph
if—

(a) the whole or a part of the rest of the property is property falling within paragraph (3) or
property the retention of which is authorised by article 9; and

(b) in all the circumstances, it is not reasonably practicable for that item to be separated from
the rest of that property (or, as the case may be, from that part of it) without prejudicing
the use of the rest of that property, or that part of it, for purposes for which (disregarding
that item) its use, if retained, would be lawful.

(3)  Property falls within this paragraph to the extent that it is property for which the person
seizing it had power to search when he made the seizure, but is not property which is required to
be returned under this article or article 8.

(4)  This article applies—
(a) to the powers of seizure conferred by articles 3 and 4;
(b) to each of the powers of seizure conferred by Part 2 of the 2001 Act and by the 2003 Order.

Obligation to return excluded and special procedure material

8.—(1)  This paragraph applies where, at any time after a seizure of anything has been made in
exercise of the power under section 5 of the 2001 Act—

(a) it appears to the person for the time being having possession of the seized property in
consequence of the seizure that the property—

(i) is excluded material or special procedure material, or
(ii) has any excluded material or special procedure material comprised in it,

(b) its retention is not authorised by article 9, and
(c) in a case where the material is comprised in something else which has been lawfully seized,

it is not comprised in property falling within paragraph (3) or (4).
(2)  Where paragraph (1) applies, it shall be the duty of the person for the time being having

possession of the seized property to secure that the item is returned as soon as reasonably practicable
after the seizure.

(3)  Property in which any excluded material or special procedure material is comprised falls
within this paragraph if—
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(a) the whole or a part of the rest of the property is property for which the person seizing it
had power to search when he made the seizure but is not property the return of which is
required by this article or article 7; and

(b) in all the circumstances, it is not reasonably practicable for that material to be separated
from the rest of that property (or, as the case may be, from that part of it) without
prejudicing the use of the rest of that property, or that part of it, for purposes for which
(disregarding that material) its use, if retained, would be lawful.

(4)  Property in which any excluded material or special procedure material is comprised falls
within this article if—

(a) the whole or a part of the rest of the property is property the retention of which is authorised
by article 9; and

(b) in all the circumstances, it is not reasonably practicable for that material to be separated
from the rest of that property (or, as the case may be, from that part of it) without
prejudicing the use of the rest of that property, or that part of it, for purposes for which
(disregarding that material) its use, if retained, would be lawful.

Retention of seized items

9.—(1)  The retention of property seized in exercise of a power of seizure conferred by—
(i) article 3 or 4;

(ii) Part 2 of the 2001 Act; or
(iii) the 2003 Order

is authorised by this article if the property falls within paragraph (2) or (3).
(2)  Property falls within this paragraph to the extent that there are reasonable grounds for

believing—
(a) that it is property obtained in consequence of the commission of a service offence; and
(b) that it is necessary for it to be retained in order to prevent its being concealed, lost,

damaged, altered or destroyed.
(3)  Property falls within this paragraph to the extent that there are reasonable grounds for

believing—
(a) that it is evidence in relation to any service offence; and
(b) that it is necessary for it to be retained in order to prevent its being concealed, lost, altered

or destroyed.
(4)  Nothing in this article authorises the retention (except in pursuance of article 7(2)) of anything

at any time when its return is required by article 7.

Retention of seized items - supplementary

10.—(1)  This article has effect in relation to article 17 of the 2003 Order.
(2)  Article 17 of the 2003 Order shall apply in relation to any property seized in exercise of a

power conferred by article 3 or 4 of this Order as if the property had been seized under article 17
of the 2003 Order.

(3)  Nothing in any of articles 6 to 9 of this Order authorises the retention of any property at any
time when its retention would not (apart from the provisions of this Order) be authorised by article
17 of the 2003 Order.

(4)  Nothing in article 17 of the 2003 Order authorises the retention of anything after an obligation
to return it has arisen under this Order.
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Person to whom seized property is to be returned

11.—(1)  Where—
(a) anything has been seized in exercise of any power of seizure to which this article applies,

and
(b) there is an obligation under this Order for the whole or any part of the seized property

to be returned,
the obligation to return it shall (subject to the following provisions of this article) be an obligation
to return it to the person from whom it was seized.

(2)  Where—
(a) any person is obliged under this Order to return anything that has been seized to the person

from whom it was seized, and
(b) the person under that obligation is satisfied that some other person has a better right to that

thing than the person from whom it was seized,
his duty to return it shall, instead, be a duty to return it to that other person or, as the case may be,
to the person appearing to him to have the best right to the thing in question.

(3)  Where different persons claim to be entitled to the return of anything that is required to be
returned under this Order, that thing may be retained for as long as is reasonably necessary for the
determination in accordance with paragraph (2) of the person to whom it must be returned.

(4)  References in this Order to the person from whom something has been seized, in relation to
a case in which the power of seizure was exercisable by reason of that thing’s having been found on
any premises, are references to the occupier of the premises at the time of the seizure.

(5)  References in this article to the occupier of any premises at the time of a seizure, in relation
to a case in which—

(a) a notice in connection with the entry or search of the premises in question, or with the
seizure, was given to a person appearing in the occupier’s absence to be in charge of the
premises, and

(b) it is practicable, for the purpose of returning something that has been seized, to identify
that person but not to identify the occupier of the premises,

are references to that person.
(6)  This article applies—

(a) to the powers of seizure conferred by articles 3 and 4;
(b) to each of the powers of seizure conferred by Part 2 of the 2001 Act and by the 2003 Order.

Application to the judicial officer

12.—(1)  This article applies where anything has been seized in exercise, or purported exercise,
of a relevant power of seizure.

(2)  Any person with a relevant interest in the seized property may apply to a judicial officer,
on one or more of the grounds mentioned in paragraph (3), for the return of the whole or a part of
the seized property.

(3)  Those grounds are—
(a) that there was no power to make the seizure;
(b) that the seized property is or contains an item subject to legal privilege that is not comprised

in property falling within article 7(2);
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(c) that the seized property is or contains any excluded material or special procedure material
which—

(i) has been seized under a power to which article 8 applies;
(ii) is not comprised in property falling within article 8(3) or (4); and

(iii) is not property the retention of which is authorised by article 9;
(d) that the seized property is or contains something seized under article 3 or 4 which does

not fall within article 6(3).
(4)  Subject to paragraph (6), the judicial officer, on an application under paragraph (2), shall—

(a) if satisfied as to any of the matters mentioned in paragraph (3), order the return of so much
of the seized property as is property in relation to which the judicial officer is so satisfied;
and

(b) to the extent that the judicial officer is not so satisfied, dismiss the application.
(5)  The judicial officer—

(a) on an application under paragraph (2),
(b) on an application made by the person for the time being having possession of anything in

consequence of its seizure under a relevant power of seizure, or
(c) on an application made—

(i) by a person with a relevant interest in anything seized under article 3 or 4, and
(ii) on the grounds that the requirements of article 6(2) have not been or are not being

complied with,
may give such directions as the judicial officer thinks fit as to the examination, retention, separation
or return of the whole or any part of the seized property.

(6)  On any application under this article, the judicial officer may authorise the retention of any
property which—

(a) has been seized in exercise, or purported exercise, of a relevant power of seizure, and
(b) would otherwise fall to be returned,

if the judicial officer is satisfied that the retention of the property is justified on grounds falling
within paragraph (7).

(7)  Those grounds are that (if the property were returned) it would immediately become
appropriate—

(a) to issue, on the application of the person who is in possession of the property at the time
of the application under this article, a warrant in pursuance of which, or of the exercise of
which, it would be lawful to seize the property; or

(b) to make an order under paragraph 5 of Schedule 1 to the 2003 Order under which
the property would fall to be delivered up or produced to the person mentioned in
subparagraph (a).

(8)  This paragraph applies where any property which has been seized in exercise, or purported
exercise, of a relevant power of seizure has parts (“part A” and “part B”) comprised in it such that—

(a) it would be inappropriate, if the property were returned, to take any action such as is
mentioned in paragraph (7) in relation to part A,

(b) it would (or would but for the facts mentioned in sub-paragraph (a)) be appropriate, if the
property were returned, to take such action in relation to part B, and
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(c) in all the circumstances, it is not reasonably practicable to separate part A from part B
without prejudicing the use of part B for purposes for which it is lawful to use property
seized under the power in question.

(9)  If paragraph (8) applies, the facts mentioned in paragraph (8)(a) shall not be taken into account
by the judicial officer in deciding whether the retention of the property is justified on grounds falling
within paragraph (7).

(10)  The relevant powers of seizure for the purposes of this article are—
(a) the powers of seizure conferred by articles 3 and 4;
(b) the powers of seizure conferred by Part 2 of the 2001 Act except the power in section 7

of that Act; and
(c) the powers of seizure conferred by the 2003 Order except the power under article 15 in so

far as it relates to section 7 of the 2001 Act.
(11)  References in this article to a person with a relevant interest in seized property are references

to—
(a) the person from whom it was seized;
(b) any person with an interest in the property; or
(c) any person, not falling within sub-paragraph (a) or (b), who had custody or control of the

property immediately before the seizure.
(12)  For the purposes of paragraph (11)(b), the persons who have an interest in seized property

shall, in the case of property which is or contains an item subject to legal privilege, be taken to
include the person in whose favour that privilege is conferred.

Cases where duty to secure arises

13.—(1)  Where property has been seized in exercise, or purported exercise, of any power of
seizure conferred by article 3 or 4, a duty to secure arises under article 14 in relation to the seized
property if—

(a) a person entitled to do so makes an application under article 12 for the return of the
property;

(b) at least one of the conditions set out in paragraphs (2) and (3) is satisfied; and
(c) notice of the application is given to a relevant person.

(2)  The first condition is that the application is made on the grounds that the seized property is or
contains an item subject to legal privilege that is not comprised in property falling within article 7(2).

(3)  The second condition is that—
(a) the seized property was seized by a person who had, or purported to have, power under this

Order to seize it by virtue only of one or more of the powers specified in paragraph (4); and
(b) the application—

(i) is made on the ground that the seized property is or contains something which does
not fall within article 6(3); and

(ii) states that the seized property is or contains special procedure material or excluded
material.

(4)  The powers mentioned in paragraph (3) are—
(a) the powers of seizure under sections 5 and 10 of the 2001 Act;
(b) the powers of seizure conferred by the 2003 Order except the power under article 15 in so

far as it relates to section 7 of the 2001 Act.
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(5)  In this article “a relevant person” means any one of the following—
(a) the person who made the seizure;
(b) the person for the time being having possession, in consequence of the seizure, of the

seized property;
(c) the person named for the purposes of paragraph (1)(d) or (4)(d) of article 5 in any notice

given under that article with respect to the seizure.

The duty to secure

14.—(1)  The duty to secure that arises under this article is a duty of the person for the time being
having possession, in consequence of the seizure, of the seized property to secure that arrangements
are in force that ensure that the seized property (without being returned) is not, at any time after the
giving of the notice of the application under article 13(1), either—

(a) examined or copied, or
(b) put to any use to which its seizure would, apart from this paragraph, entitle it to be put,

except with the consent of the applicant or in accordance with the directions of a judicial officer.
(2)  Paragraph (1) shall not have effect in relation to any time after the withdrawal of the

application to which the notice relates.
(3)  Nothing in any arrangements for the purposes of this article shall be taken to prevent the giving

of a notice under section 49 of the Regulation of Investigatory Powers Act 2000(7) (notices for the
disclosure of material protected by encryption etc) in respect of any information contained in the
seized material; but paragraph (1) shall apply to anything disclosed for the purpose of complying with
such a notice as it applies to the seized material in which the information in question is contained.

Use of inextricably linked property

15.—(1)  This article applies to inextricably linked property, other than property which is for the
time being required to be secured in pursuance of article 14, if it has been seized under any power
of seizure conferred by—

(a) article 3 or 4;
(b) Part 2 of the 2001 Act (except the power under section 7); or
(c) the 2003 Order (except the power under article 15 in so far as it relates to section 7 of

the 2001 Act).
(2)  Subject to paragraph (3), it shall be the duty of the person for the time being having possession,

in consequence of the seizure, of the inextricably linked property to ensure that arrangements are
in force which secure that that property (without being returned) is not at any time, except with the
consent of the person from whom it was seized, either—

(a) examined or copied, or
(b) put to any other use.

(3)  Paragraph (2) does not require that arrangements under that paragraph should prevent
inextricably linked property from being put to any use falling within paragraph (4).

(4)  A use falls within this paragraph to the extent that it is use which is necessary for facilitating
the use, in any investigation or proceedings, of property in which the inextricably linked property
is comprised.

(5)  Property is inextricably linked property for the purposes of this article if it falls within any
of paragraphs (6) to (8).

(7) 2000 c.23.
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(6)  Property falls within this paragraph if—
(a) it has been seized under a power conferred by article 3 or 4; and
(b) but for paragraph (3)(c) of article 6, arrangements under paragraph (2) of that article in

relation to the property would be required to ensure the return of the property as mentioned
in paragraph (2)(c) of that article.

(7)  Property falls within this paragraph if—
(a) it has been seized under a power to which article 7 applies; and
(b) but for paragraph (1)(b) of that article, the person for the time being having possession of

the property would be under a duty to secure its return as mentioned in that paragraph.
(8)  Property falls within this paragraph if—

(a) it has been seized under a power of seizure to which article 8 applies; and
(b) but for paragraph (1)(c) of that article, the person for the time being having possession of

the property would be under a duty to secure its return as mentioned in that paragraph.

Copies

16.—(1)  Subject to paragraph (3)—
(a) this Order shall apply as if any copy taken under any power to which any provision of this

Order applies were the original of that of which it is a copy; and
(b) for the purposes of this Order, except articles 3 and 4, the powers mentioned in

paragraph (2) (which are powers to obtain hard copies etc of information which is stored
in electronic form) shall be treated as powers of seizure, and references to seizure and to
seized property shall be construed accordingly.

(2)  The powers mentioned in paragraph (1)(c) are the powers conferred by articles 14(4) and
15 of the 2003 Order.

(3)  Paragraph (1) does not apply to article 10.

6th December 2006

Derek Twigg
Parliamentary Under Secretary of State

Ministry of Defence
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EXPLANATORY NOTE

(This note is not part of the Order)

Powers of search and seizure of the service police and other individuals in relation to the
investigation of service offences are set out in Part 2 of the Armed Forces Act 2001 and in subordinate
legislation made under that Part.

Part 2 of the Criminal Justice and Police Act 2001 makes a number of provisions about powers
of seizure of civilian police forces, and this Order makes related provision in relation to the Armed
Forces’ system of justice. The main provisions of this Order are as follows.

There are circumstances in which it is not reasonably practicable to establish at the time of a
search of premises or of a person which material can and cannot be seized. For example, material
that a service policeman conducting the search is entitled to seize may be contained within a larger
collection of material some of which he may not be entitled to seize. Material held on computers
may present particular difficulties in this respect.

Article 3 of this Order permits material to be removed from premises being searched where
there are reasonable grounds for believing that the material is, or contains, material which a service
policeman would be entitled to seize. It also permits the seizure of material which the service
policeman would be entitled to seize, but it is not reasonably practicable for it to be separated on
the premises from other material. The article does not apply to searches of premises being carried
out under the authority of a Commanding Officer under section 7 of the Armed Forces Act 2001
(Other searches of premises require the authority of a judicial officer). The equivalent provision in
the Criminal Justice and Police Act 2001 is section 50.

Article 4 makes broadly equivalent provision in relation to material found by a service policeman
when lawfully searching an individual. The equivalent provision in the Criminal Justice and Police
Act 2001 is section 51.

Under article 5, where material is seized in exercise of the power under article 3, a notice must
generally be given to the occupier of the premises or (if the occupier is absent) to the person in charge
of the premises. If no such person is present, a notice must be attached prominently to the premises.
The notice must state what has been seized and other specified information. The equivalent provision
in the Criminal Justice and Police Act 2001 is section 52.

Article 6 requires that where material is seized under article 3 or 4, it must be examined as soon
as reasonably practicable and property whose retention is not authorised must be returned as soon
as reasonably practicable. The equivalent provision in the Criminal justice and Police Act 2001 is
section 53.

Under article 7 seized property which is subject to legal privilege and (under article 8) seized
property which consists of or includes excluded or special procedure material, must, subject to
limited exceptions, be returned as soon as reasonably practicable. Article 11 provides for the person
to whom property must be returned. This will be the person from whom the property was seized,
unless the person obliged to return the property is satisfied that someone else has a better right to the
property. The equivalent provisions under the Criminal Justice and Police Act 2001 are, respectively,
sections 54, 55 and 58.

Article 9 provides for the retention of seized property where there are reasonable grounds for
believing either that it is the proceeds of an offence or evidence of an offence and (in either case)
it is necessary to retain it to prevent its being concealed, lost., damaged, altered or destroyed. The
equivalent provision under the Criminal Justice and Police Act 2001 is section 56.
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Article 12 permits a person with an interest in property seized under a power under Armed Forces
legislation (including under article 3 or 4 of this Order) to apply to a judicial officer for its return.
Article 12 does not apply seizures under section 7 of the Armed Forces Act 2001 (under section 8 of
that Act such seizures are subject to automatic review by a judicial officer). The equivalent provision
under the Criminal Justice and Police Act 2001 is section 59.

Where an application is made under article 12 stating that the property is, or contains, property
subject to legal privilege, special procedure material or excluded material, a duty generally arises
to secure the seized material from being examined, copied or used (articles 13 and 14). There are
exceptions where the applicant consents or a judicial officer so directs. Under article 15 a similar
exclusion of examination, copying and use applies (subject to the consent of the person from whom
it was seized) to seized property which would have to be returned but for the fact that it is not
reasonably practicable to separate it from property which can be retained. The equivalent provision
to article 15 in the Criminal Justice and Police Act 2001 is section 62.
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