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Entail Powers Act 1836
1836 CHAPTER 42 6 and 7 Will 4

An Act to grant certain powers to heirs of entail in Scotland, and to authorize the sale of
entailed lands for the payment of certain debts affecting the same. [28th July 1836]

Scots Act 1685 c. 26.

Whereasby the M1 Entail Act 1685 it is statuted and declared that it shall be lawful to His
Majesty’s subjects to tailize or entail their lands and estates, and to substitute heirs in their
tailzies or entails, with such provisions and conditions as they shall think fit, and to affect the said
entails with irritant and resolutive clauses, whereby it shall not be lawful to the heirs of entail
to sell, analzie, or dispose of the said lands or any part thereof, to contract debt, or do any other
deed whereby the same might be apprized, adjudged, or evicted from the other substitutes in
the entail, or the succession frustrate or interrupted, declaring all such deeds to be in themselves
null and void; and provision is made by the said Act for the recording such entails in the manner
therein set forth: And whereas it is expedient that certain powers should be conferred upon heirs
of entail in relation to granting tacks and making excambions, and to selling portions of entailed
estates for payment of the entailer’s debts:
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[1.] Heirs of entail in possession empowered to grant tacks of any part of entailed
estates under the restrictions herein contained.

Notwithstanding any prohibitory, irritant, and resolutive clauses contained in any
entails already made and established, or which may hereafter be made and established,
pursuant to the directions of the Entail Act 1685, it shall be lawful for the respective
heirs of entail in possession to grant tacks of any parts of the lands, estates, or heritages
therein contained, for the fair rent of such lands or heritages at the period of letting,
either by public auction or private bargain, and notwithstanding any prohibition
against diminution of the rental, for any period not exceeding twenty-one years, and
to grant tacks of any mines and minerals contained in such lands and estates for any
period not exceeding thirty-one years: Provided always, that nothing herein contained
shall authorize any heir of entail in possession of any entailed lands, estates, or
heritages, to take any grassum or valuable consideration, other than the tack duty or
rent, for granting any tack, or to grant any tack of the home farm, nor of the mansion
house and offices, or of the garden, lawn, park, or policy attached thereto, for any
period beyond his own life; and in case any such grassum or consideration shall be
taken, or in case any tack hereby prohibited shall be granted, such tack shall be null
and void.

2 Act not to restrain more extensive powers contained in any entail.

Provided also, that nothing herein contained shall prevent or be construed to prevent
any heir of entail in possession from exercising any power of granting tacks, which
may be contained in the entail under which he possesses, more extensive than the
power of granting tacks hereby conferred.

3 Heirs in possession may make excambions of entailed estates in the mode herein
named. Scots Act 1685 c. 26.

Notwithstanding any prohibitory, irritant, and resolutive clauses contained in any
entail already made and established, or which may hereafter be made and established,
pursuant to the directions of the Entail Act 1685, it shall be lawful for the respective
heirs of entail in possession of any entailed lands, estates, or heritages, having made up
a feudal title thereto, to make excambion, without the consent of any other heir, of any
portion of the entailed lands, estates, or heritages, for an equivalent in lands, estates,
or heritages lying contiguous to the same or to some other part of the said entailed
estate, or being convenient to be holden with the same, and whether the same shall
belong to himself in fee simple or to any other person, and that although the heritages
to be given and taken in exchange may consist of different descriptions of heritable
property: Provided always, that notice of the intention to make such excambion shall,
three months previous to the application to the Court of Session to that effect, as herein-
after required, be given to the five heirs of entail, or to the whole heirs of entail, if
their number be less than five, of the said entailed lands, estates, or heritages, next
in the order of succession to the heir so applying; and if any of the said five heirs of
entail shall be under age, or under any mental or other legal disability, then to the legal
guardians, curators, or administrators of such heirs; and if three or more of the said
five heirs shall be under age, or under any mental or other legal disability, then to their
respective guardians, curators, or administrators, and also to the two heirs next in the
order of succession after such five heirs, who shall be of lawful age and not under any
mental or other legal disability; and if any of the said heirs, to whom notice is thus
directed to be given, shall be forth of the United Kingdom, then to the known agent
or factor of such absent heir or heirs; and for ascertaining and adjusting the value of
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the lands, estates, or heritages proposed to be exchanged, an application shall be made
for that purpose by the heir of entail in possession and feudally vested in such lands,
estates or heritages, after such notice as is herein directed to be given, by summary
petition, setting forth the objects of the said excambion, and the advantages expected to
be derived therefrom, to one or other of the divisions of the Court of Session, praying
for such excambion; and the said court shall, after proof made to them of notice to the
heirs of entail as aforesaid, take into consideration the expediency of such excambion,
and the other circumstances of or affecting the lands, estates, or heritages proposed
to be excambed, and the interests of the succeeding heirs of entail therein, and, after
such notice as is herein-after directed to be given, and hearing any party having a title
and interest to be heard, if any such shall appear, shall appoint two or more skilful
persons to inspect and adjust the value and settle the marches of the said lands, estates,
or heritages proposed to be excambed; and upon receiving the report upon oath of such
persons, and being satisfied of the respective values of such lands, estates, or heritages,
and of the expediency of such excambion, the said court shall thereupon give judgment
authorizing the said excambion; and thereupon the contract of excambion shall be
executed at the sight and with the approbation of the said court, and recorded in the
sheriff court books of each of the shires in which the lands or heritages to be excambed
are situated, and also within three months in the register of tailzies: Provided also, that
after hearing any party having a title or interest, and appearing as aforesaid, it shall
be competent to the said court to decern the expenses to be incurred by such party in
such appearance to be borne either by such party or by the heir of entail applying for
the excambion, as to the said court shall seem just.

Modifications etc. (not altering text)
C6 S. 3 amended by Entail Amendment Act 1848 (c. 36), s. 37

4 Provision as to excambion of mansion houses, &c.

Provided further, that it shall not be lawful to excamb the principal mansion house or
offices, or the garden, park, lawn, home farm, or policy of any entailed estate, nor more
than one fourth in value of such entailed lands, estate, or heritages in all; and declaring
that after excambions have been made under the authority of this Act to the extent in
all of one fourth part in value of the whole entailed lands, estates, or heritages, it shall
not be in the power of any heir of entail to make any further excambions of any part
of the said lands, estate, or heritages.

5 Tenure of excambed lands. Providing for excess of value in any excambion, &c.

All contracts of excambion executed and recorded in terms of this Act shall be
effectual to all intents and purposes; and the lands and heritages given or received in
excambion shall be held to be a part of the entailed estate or of the entailed estates
respectively, and shall be subject to all the prohibitory, irritant, and resolutive clauses
of the entail or entails, in the same manner as if it or they had been originally a part of
such estate or estates respectively; and the lands and heritages given from the entailed
estate or estates shall from thenceforth be held as out of the entail or entails under
which it was previously held, and be liberated from all the prohibitory, irritant, and
resolutive clauses thereof: Provided always, that no debt contracted by any heir of
entail during the period between the execution of any such contract of excambion and
the recording of such contract in the register of tailzies as aforesaid shall affect or be
capable of affecting the lands contained in such contract, and thereby added to the
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entailed estate, And provided further, that if in any such excambion as aforesaid there
shall be any excess of value on either side, not exceeding two hundred pounds, such
excess shall go and be paid to the proprietor, whether heir of entail in possession or
proprietor in fee simple, to whom the lands of smaller value shall be awarded; and
that if any party to any such excambion shall give or shall receive any consideration
or value of any kind whatever, other than the lands to be exchanged, or such excess as
aforesaid not exceeding two hundred pounds, such excambion shall be null and void.

6 As to excambion of entailed estates under more than one entail.

Provided always, that where any such heir in possession shall apply as aforesaid for
the excambion of any part or parts of any entailed estate or estates under more than
one deed of entail, descendible to the same series of heirs, such deeds of entail shall in
reference to such application be held and construed to be one deed of entail, and the
estates settled by such entail to be one entailed estate: Provided also, that the M2Entail
Improvements Act, 1770, shall remain in full force and effect, excepting in so far as
the same is altered or repealed by any of the provisions of this Act.

Marginal Citations
M2 1770 c. 51.

7 Part of entailed estates may be sold for payment of entailer’s debts affecting the
estate.

And for effecting the sale of portions of entailed estates for payment of the entailer’s
debts, be it enacted, that from and after the passing of this Act it shall and may be
lawful for the heir of entail in the possession of any entailed estate liable to be adjudged
or evicted for the debts or obligations of the maker of the entail, and for the tutors
or curators or legal guardians of any such heir, if under twenty-one years of age or
under any mental or other legal disability, to apply by summary petition to the Court
of Session in either of the divisions of the said court, setting forth the entail, and the
debts or obligations affecting or which may be made to affect the lands or heritages
contained in the said entail as aforesaid, and praying the said court that so much of
the said lands or heritages may be sold as will produce a sum adequate to discharge
the debts so affecting the said estate.

8 Court of Session to inquire into the particulars, and direct what portion of estate
shall be sold;

It shall and may be lawful for the judges of the said court, sitting in either of the
divisions thereof, and they are hereby authorized and required, upon such petition
presented to them as aforesaid, to direct due notice, according to the practice of the said
court, to be given of such petition to all concerned, to hear all parties that shall appear
for their interest, to inquire into and take an account of the debts, obligations, and
other burdens due by or binding upon the entailer of such estate, which affect or may
be made to affect such state as aforesaid, and to fix and ascertain the amount of such
debts, obligations, and burdens, and interest, if any, due thereupon, by interlocutors
or judgments, and thereupon to inquire into and ascertain, by the investigation and
evidence or report of such surveyors or other skilful persons as the said court shall
think fit to nominate and appoint for that purpose, what portions of such entailed estate
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sufficient to produce a price adequate to the payment of all such debts, obligations,
and burdens affecting or capable of being made to affect the said entailed estate as
aforesaid, may be sold with the least detriment or injury to the remainder of such estate,
and to take all necessary proof thereof, and of the value at which such portions of such
estate ought either in whole or in lots to be exposed to sale, and thereupon to order
and decern that such portions of such estate shall be sold by public roup or auction.

9 and cause notice of sale to be given, and adjust the conditions thereof.

The said judges shall cause notice of the intended sale or auction of such portions of
such estates to be inserted in one of the newspapers published in the county or counties
in which the lands or heritages to be sold lie, and also in three of the newspapers
published in Edinburgh, three times, at least three weeks previous to the day of sale,
and shall otherwise advertise and notify such sale as to the said judges shall seem
necessary and proper; and the articles and conditions of roup or sale of such portions
of such estates shall be adjusted at the sight and with the approbation of the said
judges, and the lands or heritages be exposed to sale in such manner as the said judges
shall direct; and the said judges may authorize and direct such sales respectively to be
adjourned from time to time, and to be again from time to time advertised and notified
as herein-before directed.

10 Court of Session to adjudge the lands sold to the purchaser, and direct the
disposition of the purchase money.

Upon the sale of such portions of such estates as aforesaid the said judges shall
adjudge and decern the same, freed from all the burdens, conditions, restrictions, and
provisions, clauses irritant and resolutive, and other clauses of such entail, to belong to
and be the property of the purchaser or respective purchasers thereof, when and as soon
as such purchaser or purchasers shall have completed such purchase or purchases by
payment or consignation of the purchase money or price or prices, at or for which he,
she, or they shall have purchased the same, to or with the treasurer, cashier, or manager
or other proper officer of the Bank of Scotland, the Royal Bank of Scotland, Bank of
the British Linen Company of Scotland, Commercial Bank of Scotland, or National
Bank of Scotland respectively, to whom the said judges shall order such payment or
consignation to be made, to be placed to an account to be raised in the books of such
bank in the name or names of such person or persons as the said judges shall direct; and
which monies shall, when so paid in, produce the highest interest that can be obtained
for the same, which interest shall by such person or persons be annually accumulated
and added to the principal sum, to carry interest together, until applied, by a warrant
or warrants of the said judges in either division of the said court as aforesaid, for the
purposes of this Act; and the said judges shall further pronounce such interlocutor or
interlocutors, and hold such other proceedings in the said matter, as the judges of the
Court of Session are in use to pronounce and hold in judicial sales, or as shall appear
to the said judges necessary for fully carrying the purposes of this Act into execution.

11 Purchasers upon payment of the money, to have a good right to the lands,
&c. freed from the entail.

The purchaser or purchasers in pursuance of this Act, and their heirs and assignees,
shall, by the interlocutors or decrees of sale to be pronounced by the said judges, and
upon full payment of the price or prices for which they shall respectively purchase to
such person or persons or in such way as they shall by the articles and conditions of
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sale be taken bound to pay the same, have a good and undoubted right to the lands
and heritages so to be purchased by them, freed and discharged of all the conditions,
provisions, limitations, and restrictions of such entail, and of all the debts, obligations,
and burdens by which the said lands and heritages were affected, and from every other
incumbrance, defect of title, or ground of eviction whatsoever, in as full and ample a
manner, sort, and form as any purchaser of lands at a judicial sale before the Court
of Session may, can, or ought to have by the law and practice of Scotland; and the
heir of entail of the estate for the time being, or his or her tutors or curators or other
legal guardians as aforesaid, shall and is or are hereby required to execute and deliver,
under the authority of the said judges of the Court of Session in either division thereof
as aforesaid, all such dispositions and conveyances of such portions of such estates
as shall be so sold, containing procuratories of resignation, precepts of sasine, and
other usual and necessary clauses, as shall by the said judges be deemed necessary and
proper, in favour of such purchaser or purchasers, his, her, or their heirs and assignees,
without incurring any irritancy or forfeiture, any thing in such deed of entail to the
contrary notwithstanding.

12 Lands not sold to continue subject to the entail.

Provided always, that such parts of such entailed estate as shall not be sold under the
authority of this Act in the manner herein directed, shall remain and continue settled
and entailed to and upon the same series of heirs, under the same prohibitory, irritant,
and resolutive clauses, provisions, and conditions, as are contained in such deed of
entail, but subject to the powers and provisions herein-before given by this Act.

13 Court of Session to direct purchase money to be applied to payment of debts, &c.

After such sale or sales are accomplished, and the purchase money paid or consigned
as aforesaid, the said judges of the Court of Session in either division thereof shall
issue their warrants or decrees for payment, out of the money so paid or consigned, of
the expenses of the proceedings attending such petition, inquiry, and sale, and also of
the amount of such debts, obligations, or burdens affecting or which might be made
to affect such entailed estate as aforesaid, of which such portions have been sold as
aforesaid; and every creditor in such debt, obligation, or burden, shall upon receiving
payment be obliged to execute a complete discharge of his or her debt, right, or claim;
and the several discharges shall be registered in the books of council and session.

14 By whom the costs of parties interested and appearing shall be paid.

Provided always, that if any party interested in such entailed estate shall have appeared
and been heard before the said court, it shall be competent for the said court to decern
the expenses incurred by such party in such appearance and hearing to be borne, either
by such party, or by the heir applying for such sale, either out of the price of the lands
to be so sold, or otherwise as to the said court shall seem just.

15 Any surplus exceeding 200l. to be laid out in purchase of other land, to be
limited to same uses, &c. as lands sold;

Provided always, that if any surplus exceeding two hundred pounds shall remain of
the price of the lands and heritages so sold, after defraying such expenses, debts,
obligations, or burdens directed to be paid as aforesaid, the said judges of the said court
in either of the divisions thereof shall and they are hereby empowered and required
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to direct and order that such surplus shall be laid out and employed in the purchase
of other lands or heritages, which shall be limited and settled to the same uses and
purposes, and under the like prohibitory, irritant, and resolutive clauses, as, by the deed
of entail in relation to which such proceedings have been held, the lands and heritages
therein described stand limited and settled.

16 and the deed of entail thereof to be framed at the sight of the Court of Session;

When such surplus shall be laid out and employed in the purchase of other lands or
heritages to be settled as aforesaid, the disposition, deed, or settlement of entail thereof
to or in favour of the heir of entail in possession for the time being, and the other heirs
of entail entitled to succeed to the entailed estate to which the lands or heritages so
purchased are to be added, shall be framed at the sight and with the approbation of
the judges of the said court, and shall be so framed as to bind the heir in possession or
persons in whose favour the same is executed as well as the succeeding heirs of entail.

17 and recorded in register of tailzies, &c.

After such disposition, conveyance, or entail shall be so made and executed, the same
shall be directed by the said judges to be forthwith recorded in due form in the register
of tailzies, for the benefit of all the persons interested therein; and infeftment shall
be taken by virtue of the procuratory of resignation or the precept of sasine therein
contained, and shall be registered agreeably to the forms and practice of the law of
Scotland, upon all which the said court shall interpose its authority by declaring that
the directions by this Act given have been complied with according to the true intent
and meaning thereof.

18 Application of surplus monies till invested in land.

Until such surplus as aforesaid shall be applied in the purchase of other lands or
heritages as aforesaid, the said judges shall order and direct that the same shall remain
in one or other of the aforesaid banks respectively, subject to the direction of the said
judges of that division of the said court to which application shall have been originally
made, in the name of such person or persons as they shall have appointed, who shall
receive the highest interest which can be got for the same; and the interest arising
from the money so paid in shall be laid out in the name or names of such persons as
aforesaid, and shall annually accumulate and be added to the principal sum, so that
they may carry interest together, until a proper purchase in lands or heritages shall
be found, to be limited and settled in the manner herein-before directed, and until the
same shall be ordered to be paid by the treasurer, cashier, or manager or other proper
officer of the Bank of Scotland, the Royal Bank of Scotland, Bank of the British Linen
Company of Scotland, Commercial Bank of Scotland, or National Bank of Scotland
respectively, for completing the said purchase in such manner as the said court shall
think just and direct; and if the money arising by the principal and accumulated interest
of such sum or sums shall exceed the amount of the original purchase money, then and
in that case only the surplus which shall remain, after discharging the expense of the
applications to the court, shall be paid to the person or persons respectively who would
have been entitled to receive the rents and profits of the entailed lands or heritages.
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19 If under 200l., to be paid to heir in possession.

If such surplus as aforesaid shall be under two hundred pounds sterling, the same shall
be paid, by order of the said court, to the heir in possession of such entailed estate
for the time being.

20 Definition of terms used in the Act.

Any matter or thing permitted or prohibited to be done by any heir of entail by virtue
of this Act is and shall be permitted or prohibited to be done by any trustees or trustee
holding lands in trust under obligations to entail the same; and where the words “heir”
or “heirs of entail” are used in any part of this Act, such word or words shall be held
and construed to include the institute equally as any substitute heir of entail.

21 How notices to be given of applications under this Act to Court of Session, &c.

Provided always, that notice of all applications, either to the Court of Session or any
lord ordinary of the said court, or to any sheriff of any county, under the provisions
of this Act, by any heir of entail, shall be inserted once at least in the London and
Edinburgh gazettes, and in two or more newspapers published in Edinburgh and
usually circulated in the part of Scotland in which the entailed lands and estates to
which such application relates lie, and also in any one newspaper published (if any
so be) in such part of Scotland at least three months previous to the making such
application; . . . F1
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