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FINANCE ACT 2014

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to Finance Act 2014 that received Royal Assent on
17 July 2014. They have been prepared jointly by HM Revenue & Customs and HM
Treasury in order to assist the reader in understanding the Act. They do not form part
of the Act and have not been endorsed by Parliament.

The notes are designed to be read alongside with the Act. They are not, and are not
meant to be, a comprehensive description of the Act. So, where a section or part of a
section does not seem to require any explanation or comment, noneis given.

Terms used in the Act are explained in these notes where they first appear. Hansard
references are provided at the end of the notes.

Section 1: Income Tax: Charge, Rates, Basic Rate Limit and Personal Allowance
for 2014-15

Summary

1

This section provides for income tax, sets the amount of the basic rate limit for income
tax at £31,865 and sets the amount of the personal allowance for those born after 5
April 1948 at £10,000 for the tax year 2014-15.

Details of the Section

2.
3.
4,

Subsection 1 provides for income tax for 2014-15.
Subsection 2 provides the main rates of tax.

Subsection 3 replaces the existing amount of the basic rate limit (£32,010) in
section 10(5) of the Income Tax Act 2007 (ITA) with £31,865 for 2014-15, and replaces
the amount of the personal allowance for those born after 5 April 1948 in section 35(1)
of ITA (£9,440) with £10,000 for 2014-15.

Subsection 4 disapplies the indexation provisions for the basic rate limit at section 21
ITA as far as it applies to section 10(5), for 2014-15 and disapplies the indexation
provisionsfor the personal alowance, at section 57 of ITA, for those born after 5 April
1948 for  2014-15.

Background Note

6.
7.

Incometax is an annual tax. It isfor Parliament to impose income tax for ayear.

This section imposes a charge to income tax for the tax year 2014-15. It also provides
the main rates of income tax for 2014-15: the 20 per cent basic rate, the 40 per cent
higher rate and the 45 per cent additional rate.

Anindividua’staxable incomeis charged to tax at the basic rate of tax up to the basic
rate limit.
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9. The basic rate limit is subject to indexation (an annual increase based upon the
percentage increase to the retail prices index). Parliament can over-ride the indexed
amounts by a provision in the Finance Bill.

10. Budget 2013 announced that the basic rate limit will be set at £31,865 for 2014-15.

11. The table below sets out the amount of the basic rate limit for 2013-14, the indexed
amount for 2014-15, and the amount specified by this section for 2014-15.

2013-14 2014-15 indexed 2014-15 by this section
£32,010 £33,100 £31,865

12. The effect of this section is to override the indexed amount for the basic rate limit.

13. An individua is entitled to a personal alowance for income tax. From 2013-14 the
amount depends upon the individual’ s date of birth and income.

14. Income tax personal allowances are subject to indexation (an annual increase based
upon the percentage increase to the retail prices index). Parliament can over-ride the
indexed amounts by a provision in the Finance Bill.

15. Budget 2013 announced that the basic personal allowance will be increased to £10,000
in 2014-15.

16. The table below sets out the amount of personal allowance for 2013-14, the indexed
amount for 2014-15 and the amount specified in this section for 2014-15: for those born
after 5 April 1948.

2013-14 2014-15 indexed 2014-15 by this section
£9,440 £9,740 £10,000
17. The effect of this section is to override the indexed amount for the personal allowance

for those born after 5 April 1948.
Section 2: Basic Rate Limit for 2015-16 and Personal Allowances from 2015

Summary

1 This section sets the amount of the basic rate limit and sets the personal allowance for
those born after 5 April 1938 for tax year 2015-16. It al so omits section 36 of the Income
Tax Act 2007 (ITA), the persona alowance for those born before 6 April 1948 and
after 5 April 1938, from 2015-16 and makes conseguential amendments as a
result of that omission.

Details of the Section

2. Subsections (1) and (4) provide that the amount of the personal allowance for the
2015-16 tax year for those born after 5 April 1938 is £10,500 and that the basic rate
limit in section 10(5) of ITA isto be £31,785 for that year.

3. Subsection (2) disappliesthe indexation provisions for the basic rate limit at section 21
of ITA asfar asit appliesto section 10(5), and disapplies the indexation provisions for
the personal allowance, at section 57 ITA, for 2015-16.

4, Subsection (5) omits section 36 ITA (personal allowance for those born after 5
April 1938 but before 6 April 1948). Subsection (3) and subsections (6) to (8) make
consequential amendments to other provisionsin ITA asaresult of that omission.

5. Subsection (9) provides that this section has effect from the 2015-16 tax year and
subsequent years.
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Background Note

6.

10.

11.

12.

13.

Anindividual’s taxable income is charged to tax at the basic rate of tax up to the basic
rate limit.

The basic rate limit is subject to indexation (an annual increase based upon the
percentage increase to the retail prices index and, from 2015-16, the consumer prices
index). Parliament can over-ride theindexed amounts by aprovisionin the Finance Bill.

Budget 2014 announced that the basic rate limit will be set at £31,785 for 2015-16.

The effect of this section is to override the anticipated indexed amount for the basic
rate limit for 2015-16.

Anindividual is entitled to a personal allowance for income tax. The amount depends
upon the individual’ s date of birth and income from 2013-14.

Income tax personal allowances are subject to indexation (an annual increase based
upon the percentage increase to the retail pricesindex, and from 2015-16 the consumer
prices index). Parliament can over-ride the indexed amounts by a provision in the
Finance Bill.

Budget 2014 announced that the basic personal allowance will beincreased to £10,500
in 2015-16. As a consequence, it will be aligned with the personal allowance for those
born after 5 April 1938 and before 6 April 1948.

The effect of this section is to override the indexed amount for the personal allowance
for those born after 5 April 1948 that is anticipated to be lower than £10,500 in
2015-16, and make the consequential amendmentsto remove referencesto the personal
allowance for those born after 5 April 1938 and before 6 April 1948 from ITA.

Section 3: the Starting Rate for Savings and the Savings Rate Limit.

Summary

1

This section reduces the income tax starting rate for savings income from 10 per cent
to O per cent and increases the starting rate limit to £5,000. It also modifies an existing
power to make regulations so that regulations may provide that individuals who are
not liable to pay tax on their savings income as a result of these changes can register
to receive interest payments from their bank or building society without tax being
deducted.

Details of the Section

2.

Subsections (1) and (2) amend sections 7 and 12(3) of the Income Tax Act 2007
(ITA 2007) to set the starting rate for savings and the starting rate limit for savings
respectively for 2015-16 tax year.

Subsection (3) provides that the indexation of the starting rate limit for savings, as
provided for in section 21 ITA 2007, will not apply for 2015-16.

Subsection (4) amends the regulation-making power in section 852 ITA 2007 so that
regulations may provide that the duty on deposit-takers and building societies (arising
from section 851 ITA 2007) to deduct a sum representing income tax at the basic rate
from certain interest payments, does not apply where an eligible individual provides
a certificate to the effect that they are unlikely to be liable to pay income tax on their
savings income for the year.

Background Note

5.

The starting rate for savings can apply to an individual’ s taxable savings income (such
as interest on bank or building society deposits). The extent to which an individual's
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savings income is liable to tax at the starting rate for savings, rather than the basic
rate of income tax, depends upon the total of their "non-savings' income (including
income from employment, profits from self-employment and pensionsincome). Should
an individua’s non-savings income in a tax year exceed the starting rate limit for
savings, the starting rate is not available. Where an individual’s non-savings income
in atax year is less than the starting rate limit, their savings income is taxable at the
starting rate up to that limit. The starting rate is currently 10 per cent and the starting
rate limit for savings for 2013-14 is £2,790 and £2,880 for 2014-15.

This change is designed to support savers (particularly low income savers) by, firstly,
enabling more people to benefit from the starting rate for savings and, secondly, by
reducing thisrate to nil. The effect will be to remove the savingsincome of many lower
income savers from liability to tax from 2015-16. It also simplifies processes around
the starting rate for savings by enabling eligible savers to register with their bank or
building society to receive interest on their savings without tax being deducted, rather
than having to reclaim tax they have paid on interest from HM Revenue and Customs.

Section 4: Indexation of Limits and Allowances under | TA 2007

Summary

1

This section changes the basis of indexation for income tax allowances and limits from
theretail pricesindex (RPI) to the consumer pricesindex (CPI).

Details of the Section

2.

Subsection (2) replaces ‘retail prices index’ with ‘consumer prices index’ in
section 21(1), (3) and (3A), and inserts a definition for ‘consumer pricesindex’ after
Section 21(5), as a new subsection (6).

Subsection (3) replaces ‘retaill prices index’ with ‘consumer prices index’ in
section 57(2), (3) and (4), and inserts a definition for ‘consumer prices index’ after
section 57(6), as a new subsection (7).

Subsection (4) sets out that the amendments made by subsections (2) and (3) have effect
from 2015-16 and for subsequent tax years.

Background Note

5.

This change reflects the Government’s intention to move the underlying indexation
assumption for direct taxes to the CPI.

Income tax personal allowances, the basic rate limit, the starting rate limit for savings
and the adjusted net income limit are increased each year by the annua percentage
increaseinthe RPI (“indexation”). This section will changethe basis of indexation from
the RPI to the CPI.

Section 21 of the Income Tax Act 2007 (ITA) applieswherethe RPI for the September
before the start of the tax year is higher than it was for the previous tax year. Where
section 21 applies, the amount of the basic rate limit and the starting rate limit for
savingsareincreased by the annual percentageincreaseinthe RPI (subject to rounding).

Section 57 of ITA applies where the RPI for the September before the start of the
tax year is higher than it was for the previous September. Where section 57 applies,
the amount of the personal allowance for people born after 5 April 1948; the married
couple's alowance; the minimum amount of married coupl€’s allowance; the income
limit that appliesto the higher personal allowances and the married couple' s allowance;
and the blind person’ s allowance are increased by the annual percentageincreasein the
RPI (subject to rounding).
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9. Where sections 21 and 57 apply, the increased amounts must be set in a Treasury Order
before the start of the tax year.

10. The changes made by this section mean that, with effect from the tax year 2015-16, the
calculations made under section 21 and 57 will be made by reference to the percentage
increase in the CPI rather than the percentage increase in the RPI.

Section 5: Corporation Tax: Charge for Financial Year 2015

Summary
1 This section charges corporation tax (CT) for the financial year beginning 1 April 2015.

Details of the Section
2. This section charges CT for the financial year beginning 1 April 2015.

Background Note

3. Parliament charges CT for each financial year. Thissection charges CT for thefinancial
year beginning 1 April 2015. The rate of CT for the financial year 2015 was set at 20
per cent in section 6 (1) Finance Act 2013.

Section 6: Corporation Tax: Small Profits Rate and Fractions for Financial Year
2014

Summary

1 This section sets the small profits rate of corporation tax (CT) for the financial year
beginning 1 April 2014 at 20% for al profits apart from “ring fence profits’ of North
Sea 0il companies, where the rate is set at 19%. Additionally, it sets the fraction used
in calculating marginal relief from the main rate at /400 for all profits apart from “ring
fence profits’, where the fraction is set at 11/400.

Details of the Section

2. Subsection (1) sets the small profits rate of CT for the financial year beginning
1 April 2014.
3. Subsection (2) sets the marginal relief standard and ring fence fractions.

Background Note
4, Companies with profits up to £300,000 pay CT at the small profits rate.

5. Companies with profits between £300,000 and £1,500,000 (the lower and upper limits)
benefit from marginal relief.

6. Marginal relief has the effect of gradually increasing the rate of tax for a company as
its profits move from the lower to the upper profits limit.

7. The example below illustrates the effect of marginal relief for a company with taxable
non-ring fence profits of £500,000. Its tax liability is calculated as follows:

£500,000 at 21 per cent £105,000
Minus 1/400 of £1,000,000 £2,500

*

£1,000,000 is the difference between the upper limit and the profit.



http://www.legislation.gov.uk/id/ukpga/2014/26/section/5
http://www.legislation.gov.uk/id/ukpga/2014/26/section/6

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

Tax payable £102,500

*

£1,000,000 is the difference between the upper limit and the profit.

8. The example below illustrates the effect of marginal relief for a company with taxable
ring fence profits of £500,000. Itstax liability is calculated as follows:

£500,000 at 30 per cent £150,000
Minus 11/400 of £1,000,000" £27,500
Tax payable £122,500

*

£1,000,000 is the difference between the upper limit and the profit

9. Where two or more companies are associated with one another, the profits limits are
divided by the number of associated companies.

Section 7 and Schedule 1: Corporation Tax: Ratesfor Ring Fence Profits and
Aboalition of Small Profits Rate for Non-Ring Fence Profits

Summary

1. This section and schedule abolish the small profits rate of corporation tax (CT) for
companies with profits other than ring fence profits and set the rates of CT and the
marginal relief fraction for ring fence profits for the financial year 2015 onwards.

Details of the Schedule

Part 1

2. Part 1 makes changes to the Corporation Tax Act (CTA) 2010. Paragraph 1 introduces
the changes.

3. Paragraph 2 makes minor changes to section 1 CTA 2010, (overview of the Act).

4. P;rag;ag? 3 amends section 3 CTA 2010 to remove the reference to the small profits
rate o :

5. Paragraph 4 repeals Part 3 CTA 2010, (companieswith small profits.) Part 3 previously
contained the rules for computing marginal relief.

6. Paragraph 5 inserts Chapter 3A in Part 8 CTA 2010 (oil activities). Chapter 3A includes
new sections 279A to 279H CTA 2010 and makes provision for the rates of CT
chargeable on ring fence profits and marginal relief.

7. New section 279A provides for the rates of tax charged on ring fence profits. Where
the augmented profits of the company exceed a lower limit of £300,000, CT on ring
fence profits is charged at the main ring fence profits rate of 30 per cent. Where the
augmented profits do not exceed this limit, CT on ring fence profits is charged at the
small ring fence profits rate of 19 per cent.

8. New sections 279B to 279H provide for the calculation of marginal relief where the
augmented profits of a company with ring fence profits exceed the lower limit of
£300,000 but do not exceed an upper limit of £1,500,000.

A
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9. New section 279B states how relief is calculated for companies with only ring fence
profits and sets the marginal relief fraction at 11/400.

10. New sections 279C and 279D set out how relief is cal culated where acompany hasring
fence and other profits.

11. New section 279E sets the lower limit at £300,000 and the upper limit at £1,500,000.
Where the company has one or more “related 51% group companies’, the upper and
lower limits are divided by the number of “related 51% group companies’ plus 1.

12. New section 279F defines a “related 51% group company” for the purposes of
determining the amount by which the upper and lower limits are divided. Thisreplaces
the associated companies rules previously in Part 3 CTA 2010. Subsection (1) defines
a “related 51% group company” by reference to a “51% subsidiary” which is itself
defined for corporation tax purposes by section 1119 CTA 2010. Subsections(2) and (3)
retain some of the rules from the associated companies legislation in Part 3 CTA 2010.
Subsection (2) covers a situation where 2 or more companies are “related 51% group
companies’ for different parts of the accounting period, and subsection (3) excludes
dormant companies from the definition. Subsections (4) to (9) expand on the types of
company that are excluded under subsection 3.

13. New sections 279G and 279H define “augmented profits’ for the purposes of
determining whether the upper or lower limits have been exceeded.

Part 2

14. Part 2 makes changes to legislation consequential on Part 1 of the Schedule. Most of
the changes are minor, ensuring that references to marginal relief and rates of CT are
omitted or amended to apply only to ring fence profits where appropriate. For example:

e Paragraph 6 amends paragraph 8 subsection (1) Schedule 18 FA 1998 (company
tax returns, assessments and related matters) so that references to sections 19, 20
and 21 CTA 2010 (marginal relief for companieswith small profits) are replaced by
Chapter 3A Part 8 CTA 2010 (rates at which CT is charged on ring fence profits.)

» Paragraph 15 subparagraphs (1) to (3) amend sections 614 and 618 CTA 2010
(authorised investment funds) so that the references to sections 18 and 19 CTA
2010 (marginal relief for companies with small profits) are omitted. Authorised
investment funds cannot have ring fence profits and marginal relief will no longer
be due.

15. Paragraphs 8 and 13 contain more significant amendments arising through replacement
of the previous associated companies rules with the “related 51% group company”
legislation in new section 279F. Paragraph 8 amends section 99 Capital Allowances
Act (CAA) 2001 so that the “related 51% group company” rules are used to determine
the amount of the monetary limit in computing capital allowances on long life assets.
Paragraph 13 amends sections 357CL and 357CM CTA 2010 so that the “related 51%
group company” rules are used to determine the profit l[imit for companies electing for
small claims treatment under the Patent Box legislation.

Part 3
16. Part 3 makes commencement and transitional provisions.

17. Paragraph 21 provides that changes relating to the Capital Allowances Act and the
Patent Box legislation will apply for accounting periods beginning on or after 1 April
2015.

18. Paragraph 22 provides that all other changes will apply with effect from the financial
year 2015 onwards.
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Background Note

19. This schedule makes changes to legislation to unify the rate of corporation tax
chargeable on a company’s profits (other than oil and gas ring fence profits) from the
Financial Year 2015. The rate of tax is to be known as “the main rate”.

20. Corporation tax will continue to be charged at two rates on ring fence profits (to be
renamed “the main ring fence profitsrate” and “the small ring fence profitsrate”). The
legidlation relating to these rates and marginal relief has been moved to new Chapter 3A
within Part 8 CTA 2010 that contains the Oil Activities|egidlation.

21, The new legislation changes the way in which the marginal relief fraction and ring
fence rates of tax are set. Currently, the rates are set by Parliament for each financial
year through a provision in the Finance Bill. From Financia Y ear 2015, the ring fence
rates and fraction will be fixed in Chapter 3A of Part 8 CTA 2010. “The main rate” of
corporation tax will continue to be set by Parliament for each financial year.

22. The anti-fragmentation rules within the legislation for computing marginal relief (now
applicable only to ring fence profits) have been simplified by replacing the associated
companiesrules (previously in Part 3 CTA 2010) with a*“related 51% group companies
test”. The upper limit of £1,500,000 and lower limit of £300,000 will now be divided
amongst the claimant company and its “related 51% group companies’, the latter being
based on the definition of a51% subsidiary in section 1119 CTA 2010.

23. The associated companies anti-fragmentation ruleswere also used in thelong life assets
legidlation (section 99 of the Capital Allowances Act (CAA) 2001) and the legislation
covering the small claims treatment in the Patent Box regime (sections 357CL and
357CM CTA 2010). These rules have also been replaced by the “related 51% group
companies’ test.

Section 8: Capital Gains Tax Annual Exempt Amount for 2014-15

Summary
1 This section sets the capital gains tax annual exempt amount for the tax year 2014-15
at £11,000.

Details of the Section

2. Subsection (1) sets the annual exempt amount at £11,000 for 2014-15.
3. Subsection (2) disapplies the indexation provisions for the annua exempt amount for
2014-15.

Background Note

4, Individual sdo not haveto pay capital gainstax (CGT) unlesstheir chargeable gains (net
of all allowablelosses) for atax year exceed the“ annual exempt amount” (AEA) for the
year. The AEA is not available to non-domiciled individuals who claim the remittance
basis of taxation for the tax year. Personal representatives of deceased persons are
entitled to the AEA for the tax year in which the individual dies and the following
two tax years. Trustees of settled property are entitled to a fraction of the AEA for an
individual. In most cases the fraction is one-half, but asmaller fraction appliesin some
cases. Trustsfor the benefit of certain vulnerableindividualsare entitled to thefull AEA
dueto an individual.

5. The AEA is automatically increased by reference to inflation, as measured by the
consumer prices index for the 12 months to September in the preceding tax year,
rounded up to the next £100. Parliament can override automatic indexation and set a
different figure in the Finance Act.
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The AEA for the tax year 2013-14 is £10,900.

Section 9: Capital Gains Tax Annual Exempt Amount for 2015-16

Summary

1

This section sets the capital gains tax annual exempt amount for the tax year 2015-16
at £11,100.

Details of the Section

2.

Subsection (1) sets the annual exempt amount at £11,100 for 2015-16 and subsequent
tax years.

Subsection (2) disapplies the indexation provisions for the annua exempt amount for
2015-16 only. Therefore for tax year 2016-17 onwards the annual exempt amount will
be adjusted (if necessary) in accordance with section 3(3) unless Parliament otherwise
determines.

Background Note

4.

6.

Individualsdo not haveto pay capital gainstax (CGT) unlesstheir chargeable gains (net
of all allowablelosses) for atax year exceed the “annual exempt amount” (AEA) for the
year. The AEA is not available to non-domiciled individuals who claim the remittance
basis of taxation for the tax year. Personal representatives of deceased persons are
entitled to the AEA for the tax year in which the individual dies and the following
two tax years. Trustees of settled property are entitled to a fraction of the AEA for an
individual. In most cases the fraction is one-half, but a smaller fraction appliesin some
cases. Trustsfor the benefit of certain vulnerableindividualsare entitled to thefull AEA
dueto an individual.

The AEA is automatically increased by reference to inflation, as measured by the
consumer prices index for the 12 months to September in the preceding tax year,
rounded up to the next £100. Parliament can override automatic indexation and set a
different figure in the Finance Act.

Section 8 in Finance Act 2014 sets the AEA for the tax year 2014-15 at £11,000.

Section 10 and Schedule 2: Temporary Increasein Annual | nvestment Allowance

Summary

1

Section 10 and schedule 2 increases the maximum amount of the annual investment
allowance (AlA) to £500,000 for an extended temporary period from 1 April 2014 for
corporation tax (CT) and 6 April 2014 for income tax (IT) to 31 December 2015. The
increasein theamount of the Al A iseffectivefor expenditureincurred on or after

1 (or 6) April 2014.

Details of the Section

2.

Subsection (1) amends section 51A(5) of the Capital Allowances Act 2001 (CAA)
so that the maximum AIA that can be claimed for a 12 month chargeable period is
increased from £250,000 to £500,000, in relation to expenditure incurred on or after the
start dateof 1 April 2014 (CT) or 6 April 2014 (IT) and, in each case, on or before 31
December 2015. For expenditure incurred on or after 1 January 2016, the maximum
AlA returnsto its previous limit of £25,000.

Subsection (2) provides that Schedule 2 contains provisions about chargeable periods
that straddle the start date or 1 January 2016, and amends or repeals certain of the
provisions of section 7 and Schedule 1 Finance Act 2013 by which the maximum
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AlA was increased from £25,000 to £250,000 for a period from 1 January 2013 to 31
December 2014.

4, Subsection (3) explains that the start date means 1 (or 6) April 2014.
Details of the Schedule

Part 1

5. Paragraph 1(1) explains that the paragraph applies to a chargeable period that begins
before the start date of 1 (or 6) April 2014 given by subsection (3) of the section and
ends on or after that date. Such aperiod isreferred to as "the first straddling period”.

6. Paragraph 1(2) provides that the maximum allowance for such a period will be the sum
of each maximum allowance that would be found if the actual chargeable period were
split into separate chargeabl e periods by reference to 1 January 2013 and the start date.

Thefirst period

Because some businesses may have achargeabl e period that began before 1
January 2013, and so may be affected by the changes enacted by section 7 of
Finance Act 2013, thefirst period is so much of the actual chargeable period asfalls
before 1 January 2013. The legidation does not require that there has to be such
a period, but where the chargeable period starts before 1 January 2013 that period
must be separately considered.

The second period

The second period is so much of the actual chargeable period as falls on or after
1 January 2013, but before 1 (or 6) April 2014.

The third or last period

Thethird period is so much of the actual chargeable period asfalls on or after
1 (or 6) April 2014.

7. So, where a business has a chargeable period that straddles 1 (or 6) April 2014, the
maximum allowance for that period is the sum of:

a. (If appropriate) the maximum AIA entitlement based on the £25,000 annual cap
that applied before 1 January 2013, for the portion of the period falling before
that date; and

b. the maximum AIA entitlement based on the £250,000 annual cap that applied for
the portion of the period falling on or after 1 January 2013, but before 1 (or 6)
April 2014; and

¢. the maximum AIA entitlement based on the new temporary £500,000 annual cap
for the portion of ayear falling on or after 1 (or 6) April 2014.

8. Paragraph 1(3) provides that this calculation of the maximum AIA entitlement for the
whole of “the first straddling period” is subject to paragraphs 2 and 3, which contain
some additional rules about the maximum AlA entitlement for expenditure actually
incurred in the period prior to 1 January 2013 and for the period ending on 31 March
(or 5 April) 2014. Paragraph 2 gives the additiona rules for first straddling periods
beginning before 1 January 2013, and paragraph 3 gives the rules for first straddling
periods beginning on or after that date.

0. Paragraph 2(1) explains that the paragraph applies where the first straddling period
begins before the relevant date of 1 January 2013.

For example, abusinesswith a chargeable period of 18 monthsfrom 1
December 2012 to 31 May 2014 would calculate its maximum AlA entitlement
based on:

10
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a. the proportion of the period from 1 December 2012 to 31 December 2012,
that is,

1/12 x £25,000 = £2,083

b. the proportion of the period from 1 January 2013 to 5 April 2014, that is,
15/12 x £250,000 = £312,500; and

c. the proportion of the period from 6 April 2014 to 31 May 2014, that is,
2/12 x £500,000 = £83,333.

So, the company’ s maximum Al A for thisfirst straddling period would be the total
of (a) + (b) + (c) = £2,083 + £312,500 + £83,333 = £397,917.

Paragraph 2(2) effectively provides that in the part of the first straddling period falling
before 1 January 2013, the maximum allowance for expenditure actually incurred in
this period, is the amount that would have been the maximum allowance for the whole
of the first straddling period, if neither the temporary increase in the AIA to £250,000
nor the temporary increasein the AIA to £500,000 had been made. So, for expenditure
incurred in period (a) of the example in paragraph 9 above, the maximum allowance
would be

/12 x £25,000 = £2,083,
15/12 x £25,000 = £31,250 and
2/12 x £25,000 = £4,167
Tota £37,500

Paragraph 2(3) provides that, in relation to expenditure actually incurred in the part of
the first straddling period before the start date of 1 (or 6) April 2014, the maximum
allowance for the whole of the first straddling period is what would have been the
maximum AlA entitlement for the whole of the first straddling period if there had been
no increaseinthe AI1A limit from £250,000 to £500,000 and paragraphs 1 of Schedule 1
to Finance Act 2013 applied to that period. In other words, returning to the example at
paragraph 9 above, in relation to expenditure incurred in period (a) + (b), a maximum
allowance would be

1/12 x £25,000 = £2,083,
15/12 x £250,000 = £312,500 and
2/12 x £250,000 = £41,667
Total £356,250

Paragraph 3(1) gives the rule about the maximum allowance for expenditure incurred
in afirst straddling period which begins on or after 1 January 2013. For example, a
company with such a straddling period might have a chargeable period that ran from 1
January 2014 to 31 December 2014. It would calculate its maximum AlA entitlement
based on:

a. the portion of the period from 1 January 2014 to 31 March 2014, that is,
3/12 x £250,000 = £62,500; and

b. the portion of the period from 1 April 2014 to 31 December 2014, that is,
9/12 x £500,000 = £375,000.
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The company’s maximum Al A for itsfirst straddling period would therefore be the
total of (a) + (b) = £62,500 + £375,000 = £437,500.

Paragraph 3(2) provides that so far as expenditure is incurred in the part of the first
straddling period falling before the start date of 1 (or 6) April 2014, the maximum
dlowance is to be calculated as if the increase in the maximum AlA to £500,000 had
not been made. In other words, in the example given at paragraph 12, for expenditure
incurred before 1 (or 6) April 2014, only expenditure up to the maximum
amount of the £250,000 cap can be covered.

Paragraph 4 provides the transitional rules for chargeable periods that straddle 1
January 2016, when the maximum amount of the AIA is to return to its previous
maximum of £25,000. Thisruleissimilar in its operation to paragraph 4 of Schedule 1
of Finance Act 2013 which was to have applied when the AIA was due to be reduced
from £250,000 to £25,000.

Paragraph 4(1) explains that the paragraph applies to a chargeable period that begins
before 1 January 2016 and ends on or after that date. Such a period is referred to as
"the second straddling period"”.

Paragraph 4(2) provides that the maximum allowance for the second straddling period
is the sum of each maximum allowance that would be found if:

a. the period beginning with the first day of the chargeable period and ending with
the day before 1 January 2016, and

b. the period beginning with 1 January 2016 and ending with the last day of the
chargeable period,

were treated as separate chargeable periods.

So acompany with afinancial year chargeable period, from 1 April 2015to 31
March 2016, would calculate its maximum AIA entitlement for its ‘second
straddling period’ based on:

a. the proportion of the period from 1 April 2015 to 31 December 2015, that is,
9/12 x £500,000 = £375,000, and,

b. the portion of the period from 1 January 2016 to 31 March 2016, that is,
3/12 x £25,000 = £6,250.

The company’s maximum AlA for this straddling period would, therefore, be the
sum of (a) + (b) = £381,250.

Paragraph 4(3) provides that, for expenditure incurred in the part of the chargeable
period falling on or after 1 January 2016, the maximum alowance is the maximum
calculated in accordance with (b) in paragraph 16 above, that is, £6,250 in our example.

This rule does not affect the businesss maximum AIA entitlement for the second
straddling period as a whole (which, in the example given in paragraph 16 above, is
£381,250), simply the amount of expenditure incurred on or after 1 January 2016 that
may be covered by AlA.

For example, if the company in our example at paragraph 16 above, incurred no
qualifying expenditure in the period 1 April 2015 to 31 December 2015 and then spent,
say, £30,000 in the period 1 January 2016 to 31 March 2016, the maximum AIA
availableto that company for expenditurein that particular part period would be limited
to £6,250.

Paragraph 5 provides the rules explaining the operation of the AIA where businesses
have to share a single AIA (where restrictions apply). This rule is similar in its
operational effect to paragraph 5 of Schedule 1 of Finance Act 2013
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20. Paragraph 5(1) provides that paragraphs 1 to 4 of the Schedule also apply for the
purposes of determining the maximum alowance in relation to businesses that are
required by CAA to shareasingle AlA, in acase where one or more of those businesses
has achargeable period that straddles either the start of 1 (or 6) April 2014 or end date of
thetemporary increase, being 31 December 2015. Thisprovisionis stated to be subject
to sub-paragraphs (2) and (3).

21, Paragraphs 5(2) providesthat, for the purposes of determining the maximum allowance
in cases where businesses must share a single AlA, and one or more of the affected
businesses has a straddling chargeable period, only chargeable periods of one year or
less may be taken into account, and, if there is more than one such period, only that
period which gives rise to the maximum allowance.

22, For example, four companiesin acompany group with different chargeable periods of
12 months ending in the financial year 2015-2016 would be required to share asingle
AlA. In the following example, their individual maximum amounts are as shown in
the third column of the table. However, their overall maximum, single AIA (to be
shared amongst the group) would be the greatest maximum allowance, in this example,
£500,000. So if, say, £500,000 were allocated to Company A, nothing further could be
allocated to other companiesin the group in this particular year. Alternatively, if, say,
£200,000 were allocated to Company C, and the balance of the greatest maximum was
to be alocated to Company D, no more than (£500,000 - £200,000 =) £300,000 could
be alocated to D in this particular year.

EXAMPLE: A RELATED GROUP OF COMPANIES WITH CHARGEABLE
PERIODS ENDING IN THE TRANSITIONAL YEAR: 1.04.15TO 31.03.16

Company Chargeable period ending on Maximum time-
apportioned AlA
A 31 December 2015 £500,000
B 31 January 2016 £460,417
C 29 February 2016 £420,833
D 31 March 2016 £381,250

23. Paragraph 5(3) contains a specia rule which relates only to businesses carrying on a
trade, profession or vocation within the charge to income tax, as these businesses can
have a chargeable period of up to (but no more than) 18 months. Limiting a business's
chargeable period to ayear ending at the sametimeasit actually ends, stopsanincreased
AlA being shared with related businesses.

24, Paragraph 5(4) providesthat where an AlA hasto be shared the special rulesin relation
to unincorporated businesses with chargeable periods longer than 12 months are not
affected by thetransitional provisionsin paragraph 5. Paragraph 5(4) preservestheright
of the business with the long chargeable period to see if it is entitled to look back to
an earlier chargeable period to see if there is potentially an unused AlA entitlement in
that earlier chargeable period.

Part 2

25, Paragraph 6 amends Section 7 of Finance Act 2013 which increased the maximum AlA
from £25,000 to £250,000 for a period from 1 January 2013 to 31 December 2014.

26. Paragraph 6(2) amends the period of temporary increase in the AIA limit to £250,000
from two years beginning with 1 January 2013 to a period beginning with 1 January
2013 and ending with the specified date given by Paragraph 6(3) of 31 March 2014 for
corporation tax purposes or 5 April 2014 for income tax purposes.
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Paragraph 6(4) provides for an ancillary amendment to paragraph 7(2)(a).

Paragraph 7 amends Schedule 1 of Finance Act 2013 which provides transitional rules
for chargeable periods that straddle 1 January 2013 or 1 January 2015.

Paragraph 7(2)(a) limits the application of transitional rules for a chargeable period
which spans 1 January 2013 to those chargeabl e periods which span 1 January 2013 and
end on or before the specified date of 31 March 2014 for corporation tax or 5 April 2014
for income tax which is given by Paragraph 7(2)(b). Transitional rulesfor a chargeable
period which begins before 1 January 2013 and ends after 31 March (or 5 April) 2014
are given by Paragraphs 1 and 2 of Schedule 1 of Finance Act 2014 (see above).

Paragraph 7(3) omits paragraph 4 of Schedule 1 of Finance Act 2013 which dealt with a
chargeabl e period which straddles 1 January 2015, which is replaced by Paragraph 4 of
Schedule 1 of Finance Act 2014 providing transitiona rules for the chargeable period
which straddles 1 January 2016.

Paragraph 7(4) provides ancillary amendments to paragraph 7(2) and 7(3).

Background Note

32.

33.

35.

36.

37.

38.

Since 1 April 2008 (CT) and 6 April 2008 (IT) most businesses, regardless of size, have
been ableto claim the AIA on their expenditure on plant or machinery, up to a specified
annual amount each year (subject to certain conditions mentioned below). With effect
from 1 April 2012 (CT) or 6 April 2012 (IT) the maximum amount of the AIA was
reduced from £100,000 to £25,000 for qualifying expenditureincurred on or after those
dates.

Following an announcement in the 2012 Autumn Statement, Finance Act 2013
temporarily increased the maximum amount of the AIA from £25,000 to £250,000 for
the period 1 January 2013 to 31 December 2014.

At the Budget 2014 the Chancellor announced his intention to extend the period of the
temporary increase to 31 December 2015 and further increase the maximum amount of
the AIA to £500,000 from 1 (or 6) April 2014.

These temporary increases are designed to stimulate growth in the economy by
providing an additional, time-limited incentive for businesses (particularly small and
medium-sized businesses) to increase, or bring forward, their capital expenditure on
plant or machinery.

Businesses are able to claim the AlA in respect of their expenditure on both general
and “special rate” plant and machinery. The AlA is effectively a 100 per cent upfront
allowance that applies to most qualifying expenditure (with expenditure on cars being
the most important exception) up to an annual limit or cap. Where businesses spend
more than the annual limit, any additional qualifying expenditure is dealt with in the
normal capital allowances regime, entering either the main rate or the special rate pool,
where it will attract writing-down allowances (WDAS) at the 18 per cent or 8 per cent
rates respectively.

Because the AIA isagenerous relief there are certain restrictions. It is available to:

* Any individua carrying on a qualifying activity (this includes trades, professions,
vocations, ordinary property businesses and individuals having an employment or
office).

e Any partnership consisting only of individuals, and
* any company (subject to certain restriction).

In the case of companies in a group there is one AIA available to al the companies
in the group.
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In the case of singleton companies, each receives its own AlA unless, for example, it
and another company are under common control. In cases where companies are under
common control (for example, two companies owned by the same individual) each
company will still be entitled to a separate AlA, unless they are engaged in “similar
activities’ or share the same premisesin afinancial year.

The rules provide that acompany isrelated to another company in afinancial year and,
separately, that an unincorporated qualifying activity is related to another qualifying
activity in atax year, if either or both of:

»  The shared premises condition, and/or

* thesimilar activities condition,

are met in relation to the companies or the qualifying activitieswith chargeable periods
ending in that financial year, or that tax year, as the case may be.

Therulesprovide businesseswith almost compl etefreedom to allocatethe A1A between
different types of expenditure. For example, they may alocate it first against any
expenditure on “integral features’, qualifying for the lower 8 per cent “special rate”
of WDA.

Section 11: Transferable Tax Alllowance for Married Couples and Civil Partners

Summary

1.

This section introduces a transferable tax allowance for married couples and civil
partners.

Details of the Section

2.

Subsection 1 inserts sections 55A to 55E into Income Tax Act 2007 to provide for the
transfer of income tax personal allowances for married couples and civil partners.

New section 55A introduces the new provisions and provides that the transferred
allowanceis given effect as a deduction from an individual's income tax liability.

New section 55B provides the conditions that an individual must meet to receive the
transferred allowance and sets out how the tax reduction is to be calculated. Where
an individual or their spouse is entitled to the married coupl€e's alowance (available
to spouses and civil partners born before 6 April 1935) they are not entitled to a tax
reduction under this section. For 2015-16, the transferable amount is £1,050. From
2016-17, the amount of the transfer for a tax year will be 10 per cent of the personal
alowance for those born after 5 April 1938.

New section 55C provides the conditions that an individual must meet to make an
election to surrender entitlement to the transferred amount of their personal allowance.
If anindividua is entitled to a personal allowance but is not a UK resident for the tax
year, they must have ahypothetical incomethat isless than the personal allowance they
are entitled to.

New section 55D provides the procedures for an individual to make an election. An
election will have effect in subsequent tax years unless it is withdrawn. If the election
is made after the end of the tax year to which it relates, the election only applies to
that year. A transferor can only withdraw their election with effect from the tax year
following the tax year in which they make the withdrawal. Thereis an exception where
during a tax year their marriage or civil partnership comes to an end. The exception
allows the transferor to withdraw their election with effect in the year they make the
withdrawal. An election becomes ineffective where the recipient does not obtain a tax
reduction.
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New section 55E provides that an individual cannot have more than one tax reduction
or election for atax year. It also makes consequential amendments flowing from the
new provisions.

Background Note

8.

This measure introduces a transferable personal allowance for married couples and
civil partners where neither spouse nor civil partner is liable to income tax at the
higher or additional rate. From 2015-16, a spouse or civil partner (a transferor) who
meets the qualifying conditions will be able to elect to transfer a fixed amount of
their personal allowance to their spouse or civil partner (the recipient). Where the
qualifying conditions are met, the recipient's income tax liability is reduced by an
amount calculated in accordance with new section 55B.

Transferors will be able to withdraw their election with effect from the tax year
following the tax year in which they notify HM Revenue & Customs. However, the
transferor will have the option to withdraw their election with effect from the tax year
that their marriage or civil partnership comesto alegal end.

Section 12: Recommended Medical Treatment

Summary

1

This section provides for a new exemption from income tax where an employer meets
the cost of recommended medical treatment provided to an employee to assist them to
return to work after aperiod of absence dueto ill-health or injury, subject to an annual
cap of £500.

Details of the Section

2.

Subsection 1 amends Part 4 of the Income Tax (Earnings and Pensions) Act 2003
(ITEPA) (exemptions).

Subsection 2 inserts new section 320C into Chapter 11 (miscellaneous exemptions).

New subsection 320C(1) provides that no liability to income tax arises where an
employer either provides recommended medical treatment to an employee or pays
or reimburses the costs of such treatment as long as the provision, payment or
reimbursement is not subject to salary sacrifice or flexible remuneration arrangements.

New subsection 320C(2) limits the value of the exemption in atax year to £500.

New subsection 320C(3) setsout at paragraphs (a) (b) and (c) the cumulative conditions
under which medical treatment provided to the employeeis*” recommended” . Paragraph
(a) provides that a recommendation is made to an employee as part of occupational
health services provided to the employee by a service provided under 2 of the
Employment and Training Act 1973, or by, or in accordance with arrangements made
by, the employer. Paragraph (b) providesthat treatment isfor the purpose of assisting an
employeeto return to work after an absence duetoinjury or ill health, and paragraph (c)
provides the Treasury with a power to set out other requirementsin regulations.

New subsection 320C(4) provides at paragraphs (a) and (b) that regulations under
new subsection 320C(3)(c) may specify that the recommendation must be given after
the employee has been assessed as unfit for work for at least a minimum number of
consecutive days, and in amanner, and by a person, specified in regulations.

New subsection 320C(5) provides the Treasury with a power to amend new
subsection 320C(3)(a) to add, amend or remove a reference to any enactment.

New subsection 320C(6) clarifies that the value of the exemption in atax year is an
amount equal to the sum of al payments that are classed as earnings under section 62
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ITEPA and al benefits that are treated as earnings under the benefits code that would
be exempt from liability to income tax under new subsection 320C(1) if the £500 limit
at new subsection 320C(2) did not apply.

New subsection 320C(7) provides definitions of terms used within new section 320C.

Subsection (3) amends section 266 I TEPA by adding to the list of non-cash vouchers
that do not give rise to tax liability under Chapter 4 of Part 3 of ITEPA a
new paragraph (f) covering medical treatment that meets the requirements of new
section 320C. The effect of thisisto remove the tax charge that would otherwise arise
when the employer arranges for the provision of this form of medical treatment by
means of non-cash vouchers.

Subsection (4) provides that these amendments will have effect in accordance with a
Treasury Order.

Subsection (5) disapplies the effect of section 1014(4) of the Income Tax Act 2007 in
relation to an order made under subsection (4).

Background Note

14.

15.

Under current |egislation an employer who arranges and pays for medical treatment for
an employee is generally providing a benefit in kind that is treated as earnings and is
liable to income tax. Where an employer either pays for medical treatment arranged by
an employee or reimburses an employee for the costs of such treatment, this constitutes
apayment of earnings and is also subject to income tax.

Thislegidationwill provide an exemption from achargeto incometax for any payment
by an employer to meet the costs of medical treatment that has been recommended by
occupational health services up to a limit of £500 per employee per year. This will
support the Government’ s aim to widen access to occupational health treatment and to
encourage employers to engage with the wellbeing of their employees.

Section 13: Relief for Loan Interest: Loan to Buy Interest in Close Company

Summary

1

Thissection extendstheincometax relief for interest paid on loansto buy aninterestina
close company to interest paid by individual sinvesting in companieswhich are resident
in the European Economic Area (EEA) and would be ‘close’ if they were resident in
the United Kingdom.

The section also adds a new section containing the definition of a ‘close investment-
holding company’.

Details of the Section

3.

Subsection 1 introduces changes to Chapter 1 of Part 8 of the Income Tax Act 2007
(ITA 2007).

Subsection 2(a) provides that a ‘ close company’ for the purposes of sections 392 and
393 ITA 2007 includes a company which is resident in an EEA state other than the
United Kingdom.

Subsection 2(b) changes the reference to the legislation containing the definition of
‘close investment-holding company’ from section 34 of the Corporation Tax Act 2010
(CTA 2010) to section 393A ITA 2007.

Subsection 3 adds new section 393A to ITA 2007. This contains the definition of ‘ close
investment-holding company’ that is currently at section 34 CTA 2010.
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Background Note

7. A company isdefined as‘close’ in Corporation Act 2010 (CTA 2010) if it is controlled
by five or fewer participators or any number of directors who are participators, or if
more than half the company’ s assets would be distributed to five or fewer participators
or to any number of directorsin awinding up. Section 442 CTA 2010 provides that a
company is not treated as a close company if it isnot UK resident.

8. The change to the definition of a close company for the purposes of thisrelief has been
made to ensure that the legislation is compatible with EU law.

9. The addition of the definition of * close investment-holding company’ is made because
section 34 CTA 2010 is to be repealed as a result of the adoption of a single rate of
corporation tax for companies (other than those with oil and gasring fence profits) from
Financia Y ear 2015.

Section 14: Relief for Loan Interest: Loan to Buy I nterest in Employee-Controlled
Company

Summary

1 This section extends the income tax relief for interest paid on loans to buy an interest
in an employee-controlled company to interest paid by individuals investing in such
companies, wherever they are resident in the European Economic Area (EEA).

Details of the Section

2. Subsection 1 replaces subsection 397(2)(a) Income Tax Act 2007 with a new
subsection. This provides that interest may be relieved on loans to acquire an interest
in unquoted companies that are resident in the United Kingdom or another EEA State
and are not resident outside the EEA.

Background Note
3. This change has been made to ensure that the legidation is compatible with EU law.

Section 15 and Schedule 3: Restrictions on Remittance Basis

Summary

1 This section and Schedule tax certain overseas earnings and employment income of
non-domiciled individuals on the *arising’ basis. In most cases this will apply where
separate employment contracts have been artificially arranged to obtain atax advantage
(commonly known as “dual contracts’). Thiswill have effect for income earned in tax
year 2014-15 and thereafter. It will not apply to overseas income that falls within the
3-year period for Overseas Workday Relief set out at section 26 Income Tax (Earnings
and Pensions) Act 2003 (“ITEPA”).

2. Schedule 3 contains provision for taking certain overseas earnings, income relating to
employment-rel ated securities and securities options and empl oyment income provided
through third parties out of the scope of the remittance basis for UK resident non-
domiciles. Thiswill apply to income in respect of employment where:

e Anindividua has both a UK employment and one or more “relevant” (i.e. foreign)
employments.

» The UK employer and the relevant employer are “associated” with each other.
e The UK employment and the relevant employment are “related”, and

» the foreign tax rate that applies to income in respect of a relevant employment,
calculated in accordance with the amount of foreign tax credit relief which would
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be allowed against incometax if the income were not taxed on the remittance basis,
isless than 65% of the UK’ s additional rate of tax (currently 45%).

Details of the Schedule

3. Paragraph 2 inserts new subsection (1A) into section 23. The effect of the new
subsection is that a UK resident non-domiciled individual’s (P) overseas employment
income will be taxed on the*arising” basis and not on the “remittance” basisif the new
section 24A of ITEPA (inserted by paragraph 3) applies.

4, Paragraph 3 inserts new sections 24A and 24B into ITEPA.

5. New section 24A(1) and (2) set out when new section 24A will apply and provide a
signpost to the provisions which set out the consequences. New section 24A(1) also
defines the terms “relevant employment” and “relevant tax year”.

6. New section 24A(3) providesthat PAY E will not apply toincometaxed onthe“arising”
basis under new sections 23(1A), 41C(4A), 41H(5) and 554Z9(1A). Section 41H is
inserted by section 52 of, and Schedule 9 to Finance Act 2014.

7. New section 24A (4) defines other terms used in this section.

8. New section 24A(5) sets out different types of employment income (certain overseas
earnings, income relating to employment-related securities and securities options
and employment income provided through third parties), in respect of a relevant
employment. One or more of these paragraphs must apply, and conditions 1 to 4 must
be met, (and condition 5 must not be met), for new section 24A to be engaged (see new
section 24A(1)(a) to (c)).

Condition 1: The UK employments test

9. New section 24A(6) sets out condition 1, which is that P has a“UK employment” at
the same time as they hold the “relevant employment” at some point in the “ relevant
tax year” or in the UK part of the year if the year is a split year.

Condition 2: The associated employer test

10. New section 24A(7) sets out condition 2, which is that P's UK and relevant (i.e.
overseas) employer are either the same, or are associated with one another.
Condition 3: The related employments test

11. New section 24A(8) sets out condition 3, which is that the UK employment and the
relevant (i.e. overseas) employment are related to one another and new section 24A(9)
contains provisions to assist in interpreting when a UK employment and a relevant
employment will be “related”.

12. Some examples of scenariosin which HMRC would consider a UK employment and a
relevant employment to be related to one another are:

e Where it is reasonable to suppose that P's UK employment would cease if their
relevant employment ended.

e Where P has two employments and undertakes client meetings, entertainment or
marketing under the relevant employment and manages investments for the same
clients under the UK employment.

*  Where P is employed in the UK and P's contract specifies that P cannot work
outside the UK. P is aso employed in France, and P’'s contract specifies that they
can only work in France. P does the same type of work under their French contract
as under their UK contract, so athough these duties are separated geographically,
the work is of the same type.

*  Where P provides financial advice to an individual under both a UK and relevant
employment.
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New section 24A(9)(f) and (10) provides that employments will be “related” where P
has a senior position in at least one of their UK or overseas employments or with an
associated employer. In deciding whether or not P meets this condition, regard must be
had to their level of seniority compared with other employees in their organisation: to
hold a senior paosition, P must either be a director who owns or controls more than 5%
of their UK or relevant employer’s ordinary share capital, or be in the highest tiers of
seniority or remuneration compared to other employees.

New section 24A(11) and (12) provide that the Treasury may amend new section 24A
in respect of the “related employments” test by regulations. Any such regulations will
be subject to the positive affirmation procedure by the House of Commons.

Condition 4: The 65% test

15.

16.

New section 24A(13) sets out condition 4. New section 24A(14) and (15) and new
section 24B define terms used in relation to condition 4. Condition 4 will be engaged
if the rate of foreign tax relief that would apply to the relevant employment income
defined in accordance with new section 24A(5), if that incomeweretaxed onthearising
basis, would be less than 65% of the UK’s additional rate of tax. For example, if the
UK'’s additional rate of tax is 45% in 2014-15, then condition 4 will apply if the rate
of foreign tax credit relief that would be given in relation to the relevant employment
income in tax year 2014-15 would be less than 29.25% (65% of 45%).

New section 24A(16) provides that the percentage set out at new section 24A(15)
may be amended by Treasury Regulations. Any such regulations will be subject to the
negative affirmation procedure.

Condition 5: The regulatory requirement test

17.

18.

19.

20.

21

22.

New section 24A(17) sets out condition 5. Section 24A will only apply if condition 5
is not met. Condition 5 applies if (a) the duties of the relevant employment could not
be lawfully performed in the relevant territory by virtue of any regulatory requirement
imposed by or under the law of that territory if the duties were duties of the UK
employment instead and (b) the UK duties of the UK employment could not be lawfully
performed in the UK by virtue of any regulatory requirement imposed by or under the
law of any part of the UK if the duties were duties of the relevant employment instead.

New section 24A(18) providesthe definition of “therelevant territory” and “ UK duties’
for the purposes of new section 24A(17).

Paragraph 4 amends section 41C of ITEPA and sets out the circumstances in which
overseas income from employment-related securities is taken out of the scope of the
remittance basis. It has effect for cases where the tax year in question is the tax year
2014-15 or any subsequent tax year.

Paragraph 4(3) introduces new section 41C(9), which setsout that if theremittancebasis
does not apply to employment-related securities income by virtue of new section 24A,
then section 41E (just and reasonable apportionment) is to be treated as providing that
it isjust and reasonable that none of the securities income accruing in the tax year is
“foreign”. This means that section 41E will not override the amount of sharesincome
which is determined under this measure to be taxed on the arising basis.

Paragraph 5 sets out the circumstancesin which overseas employment income provided
through a third party is taken out of the scope of the remittance basis. Section 55479
of ITEPA makes the link between the rules on employment income provided through
third parties and the remittance basis in cases in which the employee (*A’) is non-UK
domiciled but does not meet the requirement of section 26A of ITEPA (remittancebasis:
3-year period of non-residence). This paragraph amends section 55429 to remove this
link, sothe provisionswill apply if new section 24A appliesto therelevant employment.

Paragraph 6 makes aminor consequential amendment to section 717 of ITEPA.
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23. Paragraph 7 containsthe commencement provisionsfor thelegidative change. It applies
new sections 24A and 24B to income earned on or after 6 April 2014 or, in the case of
securities income, to income accrued in 2014-15 or subsequent tax years.

Background Note

24, This measure supports the Government’ s objective of making the tax system fairer by
targeting and preventing contrived avoidance by a small number of high-earning UK
resident non-domiciled individuals who are creating an artificia division between the
duties of UK and overseas employments in order to obtain atax advantage.

25. This measure will tax UK resident non-domiciles on income that arises in respect of
overseas employments according to the ‘arising’ basis if that income passes a series
of tests to establish whether or not there has been an artificial separation of UK and
overseas employments. The effect of this measureisto prevent theincome it identifies
from being eligible for remittance basis tax treatment.

Section 16: Treatment of Agency Workers

Summary

1 This section amends existing agency legislation (treatment of workers supplied by
agencies) in the Income Tax (Earnings and Pensions) Act (ITEPA) 2003.

Details of the Section

2. Subsection 1 provides that Chapter 7 of Part 2 of ITEPA is amended.
3. Subsection 2 substitutes a new section 44 ITEPA 2003.
4, New section 44 (1) if the conditions in 44(1) (a), (b), and (c) apply then this section

applies. Those conditions are where:
a A worker personally provides their services.

b. i. Thereis a contract between an end client (the person who the worker is
providing their services to) or a person connected to an end client, and

ii. athird party (known as the agency in this legislation but could be any
third party).

c. Asaresult of which either (i) services of the worker are provided, or (ii) the client
pays, or otherwise provides consideration, for services to be provided.

5. New section 44 (2) provides that the section will not apply where:

a. The manner in which the service is provided by the worker is not subject to (or
the right of) control, direction or supervision by any person, or

b. payments receivable by the worker under or in consequence of the contract are
trested as employment income under another chapter before considering this
chapter.

6. New section44 (3) (a) & (b) statethat wheretheworker is providing services personally
they must be treated as an employee of the agency for income tax purposes (deemed
employee), and all income receivable by the worker in consequence of providing the
services must be treated for income tax purposes as earnings to have come from that
employment.

7. New section 44 (4) states that subsection (5) (explained below) will apply either before
or after the worker begins to provide their services when either:
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a. the end client provides a fraudulent document to the agency which isintended to
mislead asto the manner in which the serviceis provided by the worker, that being
not subject to (or the right of) control, direction or supervision by any person.

b. a relevant person provides the agency with a fraudulent document with
the intention to infer that remuneration/payment received by the worker in
consequence of providing the services is already being treated as employment
income elsewhere.

8. New section 44 (5) sets out that the services provided to an end client by the worker
after afraudulent document is provided:

a. The liability that sits with the agency deemed to be the employer will no longer
apply (sub-section 3),

b. theworker isinstead to be treated as having an employment with the end client or
asthe case may bewith the relevant person were the duties consist of services, and

c. all of theremuneration received by the worker asaresult of providing the services
is to be treated as earnings from employment for income tax purposes by either
the end client or again the relevant person were appropriate.

9. New section 44 (6) defineswhat is meant by arelevant person, that being a person other
than the client, worker or a person connected with the client or the agency who:

a. isresident or has a place of business in the United Kingdom, and

b. isparty to acontract with the agency or aperson connected with the agency, under
or in consequence of which:

i. the services are provided, or

ii. the agency, or the person connected with the agency makes a payment in
response to the provision of services.

10. Subsection 3 amends section 45 ITEPA 2003: New 45 (a) & (b) omits references to
the agency.

11. Subsection 4 amends section 46 I TEPA 2003:
a in (1) (a) the obligation to personally provide is removed.

b. in (2) removes the reference to an agency contract and instead inserts a reference
to the remuneration being received by the worker as a consequence of providing,
or the services.

12. Subsection 5 insert 46A Anti-avoidance.
13. New section 46A (1) section shall apply if:

a anindividua (the worker) personally provides services to another person (to be
treated as the client) which are not excluded services,

b. athird person (the agency) enters into arrangements with the main or one of the
main purposes being to secure that the services being provided by the worker are
not treated for income tax purposes under section 44 as duties of an employment
held by aworker with an agency, and

c. if this section did not exist, section 44 would not apply in relation to the services
provided by the worker.

14. New section 46A (2) sets out what is to be covered by the term “arrangements’ in
subsection (1)(b).
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15. New section 46A(3) states that in the scenarios where the Targeted Anti Avoidance
Rule (TAAR) comesin to force section 44 will apply.

16. New section 46A (4) defines who is the worker, client and agency in section 46A and
states that section 44 has effect asif subsections (4) to (6) were omitted.

17. Subsection 6 amends section 47 ITEPA 2003: 47 (1) has now been omitted, removing
the definition of an agency contract and the obligation for personal service.

18. Subsection 7 amends Chapter 3 Part 11 of ITEPA. It substitutes sub-section (1) of
section 688 for new sub-section (1). New subsections 1A and 1B apply if the income
receivable by the worker would be treated as employment income under the new
section 44 and are explained below.

19. New subsection 1A treats the worker as being an employee of the agency (third party).
20. New sub-section 1B states that for the purposes of sections 687, 689 and 689A if:

a. Someone other than the third party (agency) or their intermediary makes a
payment on account of PAY E income of the worker, and

b. the payment is not within the agency legislation — a payment of, or on account
of PAYE income of the worker is to be treated as being made by the client (the
person whom the worker is providing their services to) or at the expense of the
client on behalf of the agency or their intermediary.

21. In subsection (2) —
a. “theclient is not the deemed employer, and” have been added, and
b. “agency” has been replaced by “deemed employer”.

22. In subsection (3), the words “the agency” and “the client” have been substituted with
definitions for the “the client” and “the deemed employer”.

“the client” is now defined as the person who is the client for the purposes of
section 44; and

“the deemed employer” meansthe person with whom theindividual istreated under
section 44 as having an employment, and the duties of which consist of the
services,”.

Background Note

23. This change has been introduced to prevent the avoidance of employment taxes by UK
agency engaging UK workersvianon-UK agencies and intermediariesfacilitating false
self-employment. It supports the Government’ s anti-avoidance policy.

Section 17: Recovery under PAYE Regulations from Certain Company Officers

Summary

1 This section amends the Income Tax (Pay As You Earn) Regulations 2003
(Sl 2003/2682) to transfer PAY E debts from a company where new section 44 (4)
to (6) ITEPA apply: persons providing fraudulent documents and persons seeking to
avoid the charge.

Details of the Section
Regulation 97ZA

2. Provides the interpretation. In particular it defines:
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arelevant debt as one arising where a company has failed to account for PAYE as
aresult of a person providing fraudulent documents as described in section 44 (4)
to (6) ITEPA 2003 and where the anti-avoidance provisionsin section 46A ITEPA

~ apply.
Regulation 97ZB
3. Paragraph 1 applies where a company fails to deduct or account for PAYE when

required to do so.

4. Paragraph 2 providesthat HMRC may serve anotice on aperson who wasat therel evant
time a director of the company which will specify the extent of the unpaid PAY E and
requiring the director to pay that amount and specified interest.

5. Paragraph 3 provides for the rate of interest.

6. Paragraph 4 provides that an amount due should be paid within 30 days.

7. Paragraph 5 provides that a notice may be served on more than one director in respect
of the same amount of unpaid PAYE.

Regulation 97ZC

8. This provides for a right of appeal against a personal liability notice issued under
regulation 97ZB.

0. Paragraph 1 provides the right of appeal.

10. Paragraph 2 provides that it must be made within 30 days of the service of the notice
and must detail the grounds of the appeal.

11. Paragraph 3 provides that permitted grounds of appeal which are that the amount on
the notice does not represent a PAY E debt to which regulation 97ZB applies or that the
person who was served the notice was not adirector of the company at the relevant time.

12. Paragraph 4 providesthat no appeal may be madeif another appeal on the same question
has already been determined.

13. Paragraphs 5 and 6 provide that atribunal may uphold or quash an appeal or reduce or
increase the amount on the notice.
Regulation 97ZD

14. Thisprovidesfor thewithdrawal of anoticeif quashed by atribunal or HMRC considers
it appropriate to do so.

Regulation 97ZE
15. This extends the recovery provisions in Taxes Management Act to liabilities under a
notice.

Regulation 97ZF

16. This provides for the repayment of surplus amounts where more than one notice has
been issued in respect of the same liability. Any amount paid above that due on the
notice may be repaid in ajust and equitable basis.

Background Note

17. This section has been introduced to assist in the prevention of avoidance of employment
taxes by UK agencies engaging UK workers via non-UK agencies and intermediaries
facilitating fal se self-employment. It supportsthe Government’s anti-avoidance

policy.

24



These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

Section 18: Employment Intermediaries: I nformation Powers and Related Penalties

Summary

1 This section relates to the agency legislation (treatment of workers supplied by
agencies) for information powers and rel ated penaltiesin the Income Tax (Earnings and
Pensions) Act 2003 (“ITEPA™).

Details of the Section

2. Subsection (1) inserts new Section 716B, “Employment intermediaries to keep,
preserve and provide information etc” has been inserted after 716A as a new section.

3. Subsection 716B(1) enables the Commissioners of Her Mgesty’s Revenue and
Customs (“HMRC") to make provision (by regulations) for certain employment
intermediaries to keep specified information, records or documents and provide them
to HMRC.

4, Subsection 716B(2) defines an “employment intermediary” is someone who makes
arrangements for an individual to work for someone else or who makes arrangements
as a consequence of which that individual is paid.

5. Subsection 716B(3) providesfor a definition of when anindividual worksfor aperson,
that being where they undertake duties of employment (even if not employed by that
person) or provide, or areinvolved in the provision of, a service to the person.

6. Subsection 716B(4) defines” specified”, used in subsection (1) as specified or described
in regulations made under this section.

7. Subsection 716B(5) states that regulations under this section may make different
provisionsfor different casesor purposes, and may make consequential, supplementary,
or transitional provisions and savings.

8. Subsections (2) to (4) amend Section 98 of TMA 1970. Subsection (3) inserts new sub-
section (4F) which setsout the penalty limitsif aperson failsto provide any information
or produce any document or record in accordance with regulations under section 716B
of ITEPA 2003. These penalties are £3,000 per failure and a £600 per day penalty for
each day of continued failure after the £3,000 penalty.

9. The Table at section 98 TMA 1970 has had the following included in the second
column: Regulations under section 716B of I TEPA 2003.

10. Subsection (5) states that the amendments made to section 98 TMA 1970 in subsections
(2) to (4) will have effect from a date which the Treasury may decide by order made
by statutory instrument.

Background Note

11. This section has been introduced to assist in the prevention of avoidance of employment
taxes by UK agencies engaging UK workers via non-UK agencies and intermediaries
facilitating fal se self-employment. It supportsthe Government’ s anti-avoidance policy.

Section 19: Payments Made by Employer on Account of Tax Where Deduction Not
Possible

Summary

1 This section changes the deadline for employees to make good to their employer the
amount the employer must pay to HM Revenue and Customs in respect of the tax due
on notional payments treated as made by the employer and received by the employee,
before that employeeisliable to atax charge as employment income.
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Details of the Section

2.

Subsection (1) amends subsection (1)(c) of section 222 of the Income Tax (Earnings
and Pensions) Act 2003 (ITEPA) changing the time allowed for an employee to make
good to the employer an amount equal to the tax that must be paid to HMRC by the
employer in relation to an event that constitutes a notional payment. This deadline is
currently 90 days after the notional payment is treated as made by the employer, and
will be changed to 90 days after the end of the tax year in which the notional payment
istreated as made by the employer.

Subsection (2) specifies that the change has effect in relation to notional payments
treated as made on or after 6 April 2014.

Background Note

4.

Where an employer is treated as making a notional payment to an employee (such as
when an amount becomes chargeable to tax as employment income of the employee
under an arrangement involving Employment Related Securities) deduction of tax at
source is not possible but the employer is still required to pay an amount to HMRC
(“the due amount”) as if tax had been deducted and the employee is entitled to credit
asif they had paid tax. Section 222 charges to tax as employment income, by treating
as additional earnings of an employee, an amount equal to the due amount that must
be paid to HMRC by the employer if the employee does not make good that amount
to the employer within the time allowed. Thereis no charge to tax under section 222 if
the empl oyee makes good the due amount to the employer within a specified time. The
amendment extends the time available for an employee to make good the due amount
to the employer before that amount is treated as earnings of that employee.

The Office of Tax Simplification (OTS) published a report and recommendations
on unapproved employee share schemes in January 2013. This report included
recommendationsfor changesto therulesin section 222 of ITEPA, which often applies
to taxable income received or treated as received by an employee under arrangements
involving Employment Related Securities, but also applies to notional payments more
generally.

This section makes changes to the rules in section 222 of ITEPA following the
recommendations made by OTS and which the Government consulted on during
summer 2013. A summary of responses to this consultation was published on 10
December 2013. Most of the measures arising from the OTS recommendations in
relation to unapproved employee share schemes are in section 50 (Employment-rel ated
securitiesetc) and  Schedule 7.

Section 20: PAYE Obligations of UK I ntermediary in Cases I nvolving Non-UK
Employer

Summary

1

This section sets out that a UK agency is responsible for operating PAY E where the
worker is employed or engaged by or through a non-UK company and works for a UK
company. Where thereis no UK agency the arrangements remain as they are currently
and the UK company who the employeeworksfor inthe UK isresponsiblefor operating
PAYE.

Details of the Section

2.
3.

Subsection 1 provides for amendments to Section 689 ITEPA 2003.

Subsection 2 inserts into Section 689, employee of a non-UK employer, new
subsections 1(B) and 1(C). Section 689 applieswhere PAY E regulation do not apply to
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the employer of the worker. Thisis usually because the worker’'s employer is outside
of the UK.

New subsections 1(B) and 1(C) set that the third person (usually a UK agency) is
responsible for making PAY E payments on the amounts paid to the worker. It sets out
that for the third person to be responsible for making PAY E payments the following
conditions must apply:

a. The employee worksfor a person who is not their employer (this person is called
the relevant person) and that their working for this person is because another party
—thethird person (usualy a UK agency) has facilitated these arrangements,

b. that the third person (the agency) has not made payments of or on account of
PAY E income, and

c. the PAYE regulations would apply to the third person (the agency). For example
they arein the UK.

Subsection 3 sets out that this new subsection will take priority over the current
arrangements, so where thereisathird person (agency) involved in the provision it will
be the third person and not the relevant person who is responsible for making PAY E
payments.

Background Note

6.

This change has been introduced to prevent the avoidance of employment taxes by UK
agency engaging UK workersvianon-UK agencies. It supports the Government’ s anti-
avoidance policy.

Section 21: Oil and Gas Workers on the Continental Shelf: Operation of PAYE

Summary

1

This section amends the Income Tax (Earnings and Pensions) Act (ITEPA) 2003 to add
in anew section, section 689A. This section applies where oil and gas workers on the
UK Continental Shelf are supplied by anon-UK based employer. It providesthat a UK-
based associate company of the overseas employer, or in the absence of an associate,
theail field licensee, will be responsible for operating PAY E. Where PAYE ispaid and
accounted for by the offshore employer, HMRC may issue a certificate to confirm this.
Whilst the certificate isin force, it relieves the oil field licensee of their obligation to
operate PAYE.

Details of the Section

2.

Subsection 2 amends section 222 (payments by employer on account of tax where
deductions not possible) so that the section also applies to section 698A. Section 222
regulates situations where the employee is paid by a means other than cash and it is
not possible for the employer to deduct income tax and other relevant debts (such as
overpayment of tax credits). It requires the employee to pay the amount of tax owed to
the employer within 90 days for the employer to account to HMRC for it.

Subsection 3 inserts in to section 421L (persons to whom certain duties to provide
information and returns apply) a new paragraph (3) (ba) which deals with employees
who are continental shelf workers and the PAYE regulations do not apply to their
employer, it then movesto any person who isa“relevant person”. A further sectionis
inserted at (5A) which provides adefinition of “continental shelf worker” and “relevant
person” used in (3) (ba).

Subsection 4 amends section 689 to clarify that 689 does not apply in caseswhere 689A
applies or would apply but for a certificate issued under the regulations made under
subsection (7) of 689A. Section 689 applies where an employee works for someonein
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the UK, but is employed and paid by an employer outside the UK. The person in the
UK for whom the employee worksistreated, for the purposes of the PAY E regulations,
as making any payments of, or on account of, PAY E income.

Subsection 5 inserts the new section 689A Oil and gas workers on the continental shelf
after section 689. The details of new section 689A are:

a Subsection 1 states the three conditions (subsections 4(1)(a) — (c)) necessary for
section 689A to apply.

i. Subsection (1)(a): when a person (employer or intermediary) makes a
payment of PAYE income (earnings on which tax is deductable), or
what is deemed to be PAY E income, of a continental shelf worker for a
certain period. This person can be an employer or an intermediary. An
intermediary is someone acting on behalf of the employer or someone
acting on behalf of the relevant person. A relevant person is defined in
subsection 4(11) as the oilfield licensee or an associated company of the
employer (as defined in the Company Tax Act 2010) with a UK base or
registered office.

ii. Subsection (1)(b): when PAYE regulations do not apply to the person
making the payment, or the employer, when the person making the
payment is acting on behalf of the employer or the relevant person.

iii. Subsection (1)(c): when the person making the payment, or the employer,
if that person is acting on behalf of the employer or relevant person, does
not deduct or account for income tax or any relevant debts, in accordance
with PAY E regulations.

b. Subsection (3) states that for the purposes of PAY E regulations, the associated
onshore company of the offshore-employer or the cilfield licensee isto be treated
as making a payment of PAY E income of the continental shelf worker equal to
the amount defined in subsection (4) of section 689A.

C. Subsection (4) defines the amount of payment as:

i. where the amount of payment made to the recipient has already had
incometax and any relevant PAY E debts deducted, the amount referred to
istheamount before any income and relevant PAY E debtswere deducted,

ii. where the amount of payment made to the recipient has not had income
tax and any relevant PAY E debts deducted, that is the amount to which
subsection (3) refers.

d. Subsection (5) states that if income from the employer is not paid by cash, but by
vouchers and tokens, for example, it falls under sections 687A and 693-700. This
meansthat for the purposesof PAY E regul ations, the employer istreated ashaving
made a payment of that amount in cash to aworker. Section 689A then applies as
if the employer had made an actual payment of that amount to a continental shelf
worker, and as if subsection (4)(a) were omitted.

e. Subsection (6) defineswhat is meant by theterm “ an intermediary of the employer
or of the relevant person” which makes a payment of, or on account of, PAYE
income of a continental shelf worker. An intermediary of the employer or of the
relevant person can be a person acting on their behalf, or on behalf of a person
connected with the employer or the relevant person. They can aso be trustees
holding property for the continental shelf worker.

f. Subsection (7) gives the power for PAY E regulations to make provision for, and
in connection with, the issue of a certificate by HMRC to a relevant person in
respect of one or more continental shelf workers. This certificate will confirm that
income tax and any relevant debts for the PAY E income of specified continental
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shelf workersis being deducted and accounted for, as mentioned in subsection (1)
(c). Whilst this certificate is in force section 689A does not apply to payments
of, or on account of, PAY E income of the specified workers. The relevant person
(as defined in regulations) is relieved of their obligation to operate PAY E during
thistime.

g. Subsection (9) provides that subsection (10) applies where there is more than one
relevant person for a continental shelf worker.

h. Subsection (10) statesthat if one of the relevant persons complieswith section 710
(which regulates earnings, called notional payments, which are not paid by cash)
and accounts for the income tax and relevant debts of any PAY E income of the
worker, the other relevant persons do not have to comply with that section with
regards the payments they are treated as making.

i. Subsection (11) defines the terms “continental shelf worker”, “employer” and
“relevant person”.

j. Subsection (12) gives the Treasury the power to modify these definitions by
regulations.

k. Subsection (13) describes the ways in which regulations under subsection (12)
can be used.

Subsection (6) edits section 690 (employee non-resident etc) of I TEPA 2003 to ensure
that the section applies to those falling under section 689A. Section 690 ensures that
where an employee, who is not resident or, if resident, not ordinarily resident in the
UK, works or will work in the UK, and also works or islikely to work outside the UK,
only part of their income may be taxable. Usually payments, which only partly consist
of PAY E income, will not be subject to deductions under PAY E. Section 690 provides
that payments, or at least a proportion of payments, are subject to PAYE.

Subsection (7) edits subsection (2) of section 710 (notional payments: accounting
for tax) to ensure that the term notional payment includes the payments described in
section 689A (4)(a) too, and that the term employer includes those making payments
and specified in section 689A. Notional payments are payments not madein cash. This
means that section 710 covers those falling under section 689A. Section 710 ITEPA
2003 says how the employer should operate PAY E in respect of anotional payment.

Subsection (8) inserts subsections (12) and (13) into section 689A. Subsection (12)
providesthe Treasury with the ability (power) to change the definitions of “ continental
shelf worker” and “relevant person” and subsection (13) sets out what type of changes
to the regulations under subsection (12) can be made.

Background Note

9.

This change has been introduced to prevent the avoidance of employment taxes by
UK agency engaging UK workersvianon-UK agencies. It supportsthe Government’s
anti-avoidance policy.

Section 22: Threshold for Benefit of Loan to Be Treated as Earnings

Summary

1

This section introduces an increase in the current statutory threshold in section 180 of
the Income Tax (Earnings and Pensions) Act 2003 (ITEPA) from £5,000 to £10,000 for
loans provided by an employer with interest at less than commercial rates, sometimes
known as ‘beneficial loans . This section prevents a tax charge on small amounts of
benefit arising from cheaper loans by providing a £10,000 threshold which appliesin
the two circumstances explained below.
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Details of the Section

2. The section increases the current beneficial loans threshold from £5,000 to £10,000,
effective from 6 April 2014 and for subsequent years. The increase in the threshold
appliesto all loans, no matter when they were taken out.

3. Section 180(1)(a) of ITEPA 2003 is amended to provide that the ‘normal’ threshold
for the cash equivalent of an employed related loan is increased to £10,000. No tax is
chargeable if the balance outstanding on all beneficial loans does not exceed £10,000
in the year of assessment.

4, Section 180(1)(b) of ITEPA 2003 is amended to provide that where the balance
outstanding on all beneficial oans exceeds the threshold, but the balance outstanding
on non-qualifying loans does not exceed £10,000 throughout the tax year, no tax is
chargeable in respect of the non-qualifying loans.

5. Section 180(2) of ITEPA 2003 is amended to provide the increase to £10,000 where
all taxable cheap loans are aggregated to find whether the normal £10,000 threshold is
exceeded for the purposes of subsection (1)(a).

6. Section 180(3) of ITEPA 2003 isamended to providethat for non-qualifying loans (sub-
section 1(b)), the £10,000 limit will also apply to the calculation where taxable cheap
loans are aggregated. So if the qualifying loans are deducted and the total is then less
than £10,000 the cash equivalent of the non-qualifying loansis not treated as earnings

7. Subsections (4) and (5) which define “non-qualifying loan” and “qualifying loan” are
not amended.
8. Subsection 2 providesfor theincreasein thethreshold to be effective from the beginning

of the 2014-15 tax year and subsequent years.

Background Note

0. The beneficial loan threshold has remained unchanged since it was first introduced in
section 88(3) of the Finance Act 1994. The increase in the threshold isto ensure that it
more accurately reflects the current levels of such loan arrangements.

10. Although abeneficial loan can be taken out for any purpose by an employee, one of the
most common reasons is to fund the purchase of season tickets for commuting.

Section 23: Taxable Benefits: Cars, Vans and Related Benefits

Summary

1 This section relates to taxable benefits on company cars and vans. It will repeal
section 114(3) ITEPA 2003 to ensurethat the full amount of car or van benefit is subject
to tax with effect from 6 April 2014.

Details of the Section

2. Subsection 1 removes section 114(3) ITEPA 2003, which will ensure that the cash
equivalent of the benefit for a car or van made available for private use will still be
treated as earnings from the employment even if it would also fall to be earnings by
virtue of any other provision.

Background Note

3. Section 114(3) ITEPA 2003 providesthat Chapter 6 of Part 3 of ITEPA 2003 (Taxable
Benefits: Cars, Vans and related benefits) does not apply if the cash equivalent of the
benefit of acompany car or van made availablefor private use constitutes earningsfrom
the employment by virtue of any other provision. This could alow anindividual to pay
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less tax on their car or van benefit than the Government originally intended and have
anegative impact on Exchequer revenue.

From 6 April 2014, section 114(3) ITEPA 2003 will berepealed for thetax year 2014-15
and subsequent tax years. This supports the Government’ s policy of the full amount of
car or van benefit being subject to tax and protects Exchequer revenue. Protection from
double taxation is aready provided by other provisionsin the Act.

Section 24: Cars: the Appropriate Percentage

Summary

1

This section relates to taxable benefits on company cars. With effect from

6 April 2016, it modifies the appropriate percentage bands and carbon dioxide (CO2)
emissions threshold by revising appropriate percentages, including that for the relevant
threshold. It also repeals the supplementary appropriate percentage for diesel engined
cars.

This section also increases the appropriate percentages for cars registered before 1998
and those atherwise without aregistered CO2 emission.

Details of the Section

3.

10.

Subsection (1) introduces changes to Chapter 6 of Part 3 of ITEPA 2003 (taxable
benefits: cars, vans and related benefits). Subsection (2) amends section 133 ITEPA
which sets out the legidative references for finding the appropriate percentage, and
removes the reference to diesel carsto which section 141 applies (relating to the diesel
supplement).

Subsection (3) introduces the changesto section 139 ITEPA. Subsection (4) increases
the appropriate percentage for cars with a CO2 emission figure between 0 — 50 grams
per kilometre (g/km) from 5 per cent to 7 per cent; for 51 — 75 g/lkm from 9 per cent to
11 per cent and for 76 — 94 g/km from 13 per cent to 15 per cent. Subsection
(5) increases the appropriate percentage of the relevant threshold from 14 per cent to
16 per cent. Subsection (6) removes the reference to diesel carsin section 139(7)(a).

Subsection (7) introduces changes to section 140 ITEPA. Subsection (8) increases
the appropriate percentage for cars without a CO2 emissions figure so that engines
with a cylinder capacity of 1,400 or less increases from 15 per cent to 16 per cent
and those with a cylinder capacity of 1401-2000 increases from 25 per cent to 27
per cent. Subsection (9) increases the appropriate percentage from 5 per cent to 7
per cent for cars which are not, under any circumstances, capable of emitting CO2
emissions when being driven.  Subsection (10) removes the reference to diesel cars
in section 140(5).

Subsection (11) repeals section 141 ITEPA 2003.

Subsection (12) introduces changes to section 142 ITEPA. Subsection (13) amends
section 142(2). It increases the appropriate percentage for cars first registered before
January 1998 with an internal combustion engine with a cylinder capacity of 1,400 or
less from 15 per cent to 16 per cent; from 22 per cent to 27 per cent for cars with
acylinder capacity of 1401 — 2,000 and from 32 per cent to 37 per cent for cars with
acylinder capacity of 2001 or more.

Subsection (14) amends section 142(3) and provides an increase for cars without a
cylinder capacity from 32 per cent to 37 per cent.

Subsections (15) and (16) provide for consequential amendments.

Subsection (17) provides that these amendments have effect for the tax year 2016-17
and subseguent tax years.
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Background Note

11.

12.

13.

14.

15.

Section 139 ITEPA 2003 sets out the basis for calculating the appropriate percentage
for carswith CO2 emissions. The appropriate percentage multiplied by thelist price of
the car (adjusted for any taxable accessories) provides the level of chargeable benefit
for company car tax for employees and of Class 1A NICsfor employers.

From 6 April 2016, the graduated table of bandsfor taxing the benefit of acompany car
will provide for atwo percentage point increase for each band, starting at 7 per cent for
cars emitting 0-50 grams of CO2 per kilometre to a maximum of 37 per cent for cars
emitting 200 grams of CO2 per kilometre or more.

Section 140 ITEPA sets out the basis for calculating the appropriate percentage for
cars without CO2 emissions and all but the higher band (which was increased in
section 23(8) of the Finance Act 2013) have also been increased.

Section 141 ITEPA 2003 sets out the diesel supplement. From 6 April 2016, the 3
percentage point diesel supplement set out in section 141 ITEPA will be repealed, so
that diesel carswill be subject to the same level of tax as petrol cars.

Section 142 ITEPA 2003 sets out the basis for calculating the appropriate percentage
for cars registered before 1 January 1998, and these have also been increased in line
with other changes.

Section 25: Carsand Vans. Paymentsfor Private Use

Summary

1

This section relates to taxable benefits on company cars and vans. With effect from
6 April 2014, any payment which an employee is required to make for the private use
of a car or van needs to be made before the end of the tax year in which the private
use was undertaken. Such private use payments can reduce the employee’ stax liability
on acar or van benefit.

Details of the Section

2.

Subsection (1) amends section 144 (1)(b) of the Income Tax (Earnings and Pensions)
Act 2003 (ITEPA) to provide for areduction in the cash equivalent of the benefit of a
car if, in atax year, an employee paysin full the contributions required as a condition
of that car being available for private use in that year.

Subsection (2) amends section 158 (1)(b) ITEPA 2003 to provide for a reduction in
the cash equivalent of the benefit of a van if, in atax year, an employee pays in full,
the contributions required as a condition of that van being available for private usein
that year.

Subsection (3) providesthat these amendments have effect for the tax year 2014-15 and
subsequent tax years.

Background Note

5.

This section aligns the legidation with the Government’s policy intention that any
private use payment needs to be made in the tax year in which private use was
undertaken. Thissection also ensuresthat if appropriate thefull amount of tax is payable
on acar or van benefit.

Section 144(1) ITEPA 2003 provides for an employee to reduce their tax liability on a
car benefit if the empl oyee makes payment for private use of the car.

Section 158(1) ITEPA 2003 providesfor asimilar tax liability reduction if payment for
private use of acompany van is made by an employee.
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From 6 April 2014, sections 144(1) and 158(1) I TEPA 2003 will be amended to provide
for a reduction in an employee’s tax liability on a company car or van benefit only if
payments for private use of a company car or van are made in the tax year in which
the private use was undertaken.

Section 26: Release of Debts: Stabilisation Powers under Banking Act 2009

Summary

1

This section modifies the corporation tax rules on loan relationships that apply to cases
where credits are not required to be brought into account on the release of debts. The
section adds afurther case where a debt is released as aresult of the application of any
of the stabilisation powers under Part 1 of the Banking Act 2009.

Details of the Section

2.

Subsections (1) to (3) provide for the loan relationship rules in section 322 of CTA
to be amended. Section 322 specifies cases where a debtor company does not have to
bring creditsinto account when aliability to pay an amount under adebtor relationship
isreleased.

Subsection (4) provides that this amendment will comeinto forceon 26 November
2013.

Background Note

4.

The rules that apply to loan relationships work on the principle that amounts taxed
and relieved as credits and debits under those rules are the profits and losses arising in
amounts drawn up in accordance with generally accepted accounting practice. When
a debtor company is released from a debt it owes, its profit will be taxable as aloan
relationship credit.

Section 322 of the Corporation Tax Act 2009 (CTA) exemptsacompany that is party as
debtor to aloan relationship from a credit on the profit arising on the rel ease of that debt
if: the debt is accounted for on an amortised cost basis of accounting, thereleaseisnot a
release of relevant rights, and one of three conditions A, B or C are met. The conditions
are that the release is part of a statutory insolvency arrangement, in consideration of
shares (or any entitlement to such shares) or the debtor meets one of the insolvency
conditions in subsection (6).

Section 322 ensures that companies and creditors releasing debt to avoid or manage
insolvency are not doubly punished with a tax charge. Resolution by the Bank of
England is a new form of such measures. It would be unwise to try and enable the
rescue of financial institutions through the exercise of stabilisation powers and then
undermine this rescue by levying atax charge which could, in extreme cases, cause the
ingtitution to fail - resulting in the loss of all future possible tax revenues - and pose a
threat to wider financial stability.

Thischange was announced during the passage of Financial Services (Banking Reform)
Bill on 26 November 2013. It will be applied retrospectively to that date.

Section 27: Holdings Treated as Rights under Loan Relationships

Summary

1

This section amends the legisation which applies to those holdings in unit
trusts, open-ended investment companies (OEIC) and offshore funds which
are treated as loan relationships. It extends the existing treatment of distributions from
authorised investment funds, so that distributions from any type of fund in which a
company has a relevant holding are not treated as distributions for corporation tax

33


http://www.legislation.gov.uk/id/ukpga/2014/26/section/26
http://www.legislation.gov.uk/id/ukpga/2014/26/section/27

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

purposes, and so fall within the loan relationships legislation instead. It also introduces
anew anti-avoidance provision which sets out that where acompany hasaholdingin a
fund which istreated as aloan relationship and arrangements are entered into to obtain
atax advantage for any person, then adjustments must be made to counteract that tax
advantage.

Details of the Section

2.
3.

10.

11.
12.

13.

Subsection (1) provides for amendments to the Corporation Tax Act 2009 (CTA 2009).

Subsection (2) adds a new subsection (3)(za) to section 465 (Exclusion of distributions
except in tax avoidance cases). The new subsection adds holdings in funds which are
treated as loan relationships under section 490(2) to the list of provisions under which
some amounts are prevented from being distributions for corporation tax purposes.

Subsection (3) replaces subsection (2) of section 490 CTA 2009 with a new
subsection (2). That subsection provides that where section 490 applies to a holding
in an OEIC, unit trust, or offshore fund, then the relevant holding is treated as rights
under a creditor loan relationship, and any distribution in respect of that holding is not
adistribution and is therefore within Part 5.

Subsection (4) makes consequential repeals of subsections (4) and (5) of section 490.
Subsection (5) replaces section 492 CTA 2009 with a new section 492.

Section 492(1) sets out the circumstances in which the provision applies.
Subsection 492(2) applies where section 490 applies to a relevant holding in a fund
held by a company, where a relevant fund enters into any arrangements, and the main
purpose or one of the main purposes of the arrangements is to obtain a tax advantage
for any person.

Section 492(2) provides that a holder of an interest in a bond fund must make
adjustments to counteract any tax advantage that arises which is connected in any way
with the arrangements mentioned in subsection 492(1).

Section 492(3) provides that the arrangements may be entered into at a time when
the company does not hold the relevant holding, and that the person obtaining the tax
advantage need not be identified when the arrangements are entered into.

Section 492(4) provides that the adjustments required are those which are just and
reasonable.

Section 492(5) defines terms used in the legidlation.

Subsection (6) amendsthe definition of qualifying holdingsin section 495 CTA 2009. It
repeal s subsection (2), which formerly restricted the categories of qualifying investment
to betaken into account in deciding whether holdingsin fundswere qualifying holdings,
and makes consequential amendments to subsection (1).

Subsections (7) to (9) are commencement provisions. They provide that the
amendments have effect for accounting periods beginning on or after 1 April 2014, and
provide that for these purposes a new accounting period begins on 1 April 2014. Any
apportionment may be made on atime basis, or ajust and reasonable basis.

Background Note

14.

This section introduces some minor clarifications and amendments of the provisions
of Chapter 3 of Part 6 of CTA 2009 (the “bond fund rules’). The changes include
the addition of a section to clarify the way in which distributions are treated when
the bond fund rules apply. The section also amends the anti-avoidance provisions, to
counteract avoidance schemesthat exploit the bond fund rules. Whilethose schemesare
subject to anumber of challenges by HM RC, the section strengthens the anti-avoidance
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provisions within the bond fund rules specifically. The new provision will apply to any
arrangementsthat relateto abond fund, and allow ajust and reasonabl e adjustment to be
to made to counteract atax advantage obtained by the company holding the investment
in the fund, or by any other person.

Section 28: De-Grouping Charges (Loan Relationships Etc)

Summary

1

This section amends the corporation tax rules that apply where a company to which
aloan relationship or a derivative contract has been transferred subsequently leaves a

group.

Details of the Section

2.
3.

Subsection (1) introduces changes to the Corporation Tax Act 2009 (CTA 2009).

Subsection (2) amends sections 345 and 346 of CTA 2009. These sections apply where
aloan relationship is transferred from one company to another in the same group of
companies. In such cases the loan relationship is transferred at a notional carrying
value. If the company to which the loan relationships is transferred is itself sold out
of the group within six years of the date of transfer there is a deemed disposal and
reacquisition of theloan relationship for itsfair valueimmediately before the transferee
company leaves the group. As a consegquence, amounts may arise under the loan
relationships rules as credits and debits. However, this‘de-grouping’ charge currently
operates, in most cases, to bring into account for tax purposes only loan relationships
credits.

The amendments made by subsection (2) remove the conditions that restrict the
application of the rule to loan relationship credits, so that in future the de-grouping
charge will bring into account both credits and debitsin all cases.

Subsection (3) make the same change to the equivalent rules that apply to derivative
contracts.

Subsection (4) provides that these changes have effect for de-groupings that take place
on or after 1 April 2014.

Background Note

7.

At Budget 2013 the Government announced a review of the legislation governing the
taxation of corporate debt (‘loan relationships’) and derivative contracts. The aim of
thereview isto make the legidation simpler and more certain, aswell as more resistant
to abuse. A consultation document Modernising the taxation of corporate debt and
derivative contracts was published in June 2013, and the Government’ s response to the
consultation was published in December 2013.

The consultation document reviewed and set out proposals for changesto awide range
of the provisions relating to loan relationships and derivative contracts, including a
change to the de-grouping rules.

Subject to further consultation, it is envisaged that most of these changeswill be enacted
in Finance Bill 2015. However, some changes will be made in Finance Act 2014,
including the change in this measure.

Section 29: Disguised Distribution Arrangements I nvolving Derivative Contracts

Summary

1

This section stops tax avoidance schemes involving total return swaps. Where
arrangements are entered into involving total return swaps or other derivative contracts,
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and the effect of the arrangements is to transfer profits of a company to other group
companies, this measure will prevent any deduction being given for payments under
the arrangements.

Details of the Section

2.

10.

11.

12.

13.
14.
15.

16.

17.

18.

Subsection (1) introduces a new section 695A into Chapter 11 of Part 7 of the
Corporation Tax Act 20009.

Section 695A(1) sets out the circumstances in which section 695A applies. These
circumstances are set out in subsections (1)(a) to (1)(e).

Section 695A(1)(a) sets out the first condition, which is that a company A is party to
arrangements involving derivative contracts.

Section 695A(1)(b) sets out the second condition, which is that another company B is
also a party to the arrangements.

Section 695A(1)(c) sets out the third condition which is that companies A and B are
members of the same group.

Section 695A(1)(d) sets out the fourth condition, which is that as a result of the
arrangements there is a payment from A to B of al or a substantial part of the profits
of acompany which isamember of agroup with A or B or both. The payment can be
in substance, can be either the whole or asignificant part, and can be direct or indirect.

Subsection 695A (1)(e) sets out the fifth condition, which is that the arrangements are
not arrangements of a kind which companies carrying on the same kind of business as
company A would enter into in the ordinary course of that business.

Section 695A (2) providesthat debitsarising in these circumstancesare not to be brought
into account.

Section 695A (3) appliesto creditsarising fromthe arrangements. It providesthat credits
arising will not be brought into account, but only to the extent that they do not exceed
debits arising from the same arrangements which have not been brought into account
as aresult of subsection (2).

Section 695A(4) provides an exclusion from subsection (3) in respect of credits only.
It provides that, notwithstanding subsection (3), a credit can be brought into account if
it arises from tax avoidance arrangements.

Section 695A (5) sets out when companies are in the same group for the purposes of
section 695A.

Subsection 695A (6) sets out definitions of some terms used in Section 695A.
Subsections (2) to (6) of this section contain commencement provisions.

Subsection (2) provides that the section has effect in relation to accounting periods
beginning on or after 5 December 2013, subject to subsections (3) to (6).

Subsection (3) provides that for companies which have accounting periods straddling
5 December 2013, the parts of the accounting period falling before and after that date
are treated as separate accounting periods.

Subsection (4) provides that the sections do not have effect for debits arising from the
arrangementsto the extent that credits arising from the same arrangementswere brought
into account for accounting periods ending before 5 December 2013.

Subsection (5) provides that for credits to which subsection (6) applies, the legislation
isto have effect as though section 695A (2) referred to credits and debits.
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19. Subsection (6) sets out the credits to which subsection (5) applies. It providesthat they
are those credits which would have been brought into account if the companies had an
accounting period beginning with 5 December 2013 and ending with 22 January 2014.

Background Note
20. This measure closes a tax avoidance scheme using derivative contracts.

21. The schemes targeted by the measure involve the use of a derivative contract described
as a total return swap under which payments are made, and a deduction is claimed
for payments under the total return swap. The payments involved are in substance
distributions of profits. It will apply to any arrangements involving any derivative
contract which have the effect of making a payment of al or a significant part of the
profits of acompany to another company in the same group. The effect of thelegislation
will beto makeit clear that no deduction is due for payments of this nature.

Section 30: Avoidance Schemes I nvolving the Transfer of Corporate Profits

Summary

1 This section of the Corporation Tax Act 2009 (CTA2009) stops tax avoidance
arrangements where arrangements are entered into to transfer profits between
companies in the same group for tax avoidance reasons. It does not apply to any
arrangement falling within the new section 695A of CTA2009 (introduced in Finance
Act 2014 and proposed to come into effect from 5 December 2013) which relates
specifically to arrangements involving derivative contracts, but it does apply to
arrangements that have been put in place to circumvent that provision.

Details of the Section

2. Subsection (1) introduces a new section 1305A into Chapter 1 of Part 20 of the
Corporation Tax Act 2009.
3. New Subsection 1305A(1) sets out the circumstances in which section 1305A

applies. These circumstances are where the conditions set out in subsections (1)(a) to
(2)(d) are met. However, new subsection 1305A(5) provides that section 1305A will
not apply to arrangements which are caught by section 695A CTA 2009.

4, New Subsection 1305A(1)(a) sets out the first condition, which is that two companies
“A” and “B” are party to arrangements whether or not at the same time. Arrangements
are defined in subsection 1305A (6) as including any scheme, arrangement or
understanding, whether or not legally enforceable.

5. New Subsection 1305A(1)(b) sets out the second condition, which is that company A
and company B are members of the same group. New Subsection 1305A(4) sets out
when companies are in the same group for the purposes of section 1305A.

6. New Subsection 1305A(1)(c) sets out the third condition which is that the arrangement
resultsin what isin substance a payment from A to B of all, or asignificant part of, the
profits of the business of A or of a company which is a member of the same group as
A or B or both. Thisis called the “profit transfer” and can be either direct or indirect.

7. New Subsection 1305A (1)(d) setsout thefourth condition, which isthat amain purpose
of the arrangement must be to secure atax advantage. ‘Tax advantage’ here takes its
meaning from section 1139 of the Corporation Tax Act 2010.

8. New Subsection 1305A (2) providesthat for the purposes of corporation tax the profits
of company A areto be calculated as though no profit transfer had occurred.

0. New Subsection 1305A(3)(a) denies any deduction in respect of the profit transfer
and section 1305A(3)(b) applies to al or part of the profit transfer not covered by
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subsection (3)(a) and states that the profits of A must be increased by the amount of
the profit transfer.

10. Subsection (2) of the section is a commencement provision and provides that the
legislation has effect in relation to payments made on or after 19 March 2014.

Background Note

11. Section 1305A applies atax avoidance test to any arrangements entered into for what
isin substance atransfer of profit between companiesin the same group.

12. The measure follows the announcement of section 695A CTA 2009 on
5 December 2013, to be introduced in Finance Act 2014 with effect from the date of
announcement.

13. This measure does not apply to transactions that fall within section 695A CTA20009,
which closes down an avoidance scheme. In the scheme, a company enters into a
derivative contract known as a total return swap, with a parent company or another
group company, generally located in atax haven. Under the contract, al of the profits
of the company are paid away in return for much smaller paymentsback. A deductionis
claimed for the payment under the contract, leaving little or no profit chargeable to tax.

14. Section 1305A in contrast applies irrespective of the mechanism by which profits are
transferred and is therefore not limited to payments under a total return swap. It can
apply to a wider range of arrangements than section 695A but unlike that section is
subject to atest which requires the arrangements to have atax avoidance purpose.

Section 31: R&D Tax Creditsfor Small Or Medium-Sized Enterprises

Summary

1 This section amends Part 13 of the Corporation Tax Act 2009 (CTA 2009) to increase
the rate of payable tax credit for small and medium sized companies (SMEs).

Details of the Section

2. The section increasestherate of payabletax credit for expenditureincurred on or after 1
April 2014 from the current rate of 11 per cent to 14.5 per cent of the surrenderableloss.

Background Note

3. Additional tax relief for expenditure on research and development (R&D) was
introduced in 2000 for SMEs.
4, The SME R&D relief currently gives an additional deduction from profits at a rate of

125 per cent of the qualifying expenditure. This combined with the normal deduction
for such expenditure, gives atotal deduction of 225 per cent.

5. A loss-making SME isableto obtain apayable R&D tax credit at arate of 11 per cent of
thelower of itstrading lossfor the period and 225% of the qualifying R& D expenditure
incurred, giving amaximum payment of 24.75 per cent of the original expenditure. The
rate of payable credit isto be increased to 14.5 per cent for expenditure incurred on or
after 1 April 2014, giving a maximum payment of 32.625 per cent of the original
expenditure.

Section 32: Film Tax Rdlief

Summary

1 This section introduces changes to the film tax relief. There will be two bands of
surrenderable loss, each attracting a different rate of payable tax credit (instead of the
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rate being determined by whether a film is a limited budget film). The minimum UK
spending requirement is also to be changed.

Details of the Section

2.

Subsections (1) to (3) amend Chapter 3 of Part 15 of Corporation Tax Act 2009
(‘CTA’) in relation to films whose principal photography is uncompleted before the
commencement date of the section (see subsections (1) and (6) of the section).

Subsection (2) provides that UK expenditure requirement at section 1198(1) CTA
(minimum UK core expenditure) is reduced from 25 per cent to 10 per cent. UK
qualifying production expenditure is that expenditure incurred on filming activities
(pre-production, principle photography and post production) which take place within
the UK.

Section 1202 is amended so that relief on the surrenderable loss is available for at a
rate of 25 per cent up to the first £20 million of each production’s surrenderable |oss
(to amaximum of 80 per cent of the UK core production expenditure) and 20 per cent
thereafter (to amaximum of 80 per cent of the UK core production expenditure), for all
productions. Previoudly the rate of 25 per cent only applied to limited budget filmsi.e.
those with qualifying core expenditure up to £20 million.

Subsections (6) to (9) of the section also make provision for the amendments to be
commenced by Treasury Order. Since commencement is subject to State aid approval
from the European Commission, provision is also made for the amended sections to be
further amended by secondary legislation in connection with the terms of approval.

Background Note

6.

As announced in Budget 2013 and following consultation over the summer, legislation
will be introduced to amend the film tax relief in Finance Act 2014.

Subject to State aid approval, from 1 April 2014 film tax relief will be available
for surrenderable losses at a rate of 25 per cent up to the first £20 million of each
production’s UK core production expenditure (to a maximum of 80 per cent of UK core
production expenditure) and 20 per cent thereafter (to a maximum of 80 per cent of the
UK core production expenditure), for all productions. Previously the rate of 25 per cent
only applied to limited budget filmsi.e. those with UK core production expenditure up
to £20 million.

The minimum UK spending requirement will also change from 25 per cent to

10 per cent. The new ruleswill not apply to films that complete principal photography
before a date to be specified by Treasury Order. A response to the consultation was
published on 10 December 2013.

Section 33: Television Tax Relief: Activitiesto Be Treated as a Separate Trade

Summary

1

This section clarifies that only those television programmes that claim television tax
relief are within the scope of the rules at Part 15A Corporation Tax Act 2009 (‘CTA
2009').

Detail of the Section

2.

Part 15A of CTA 2009 isamended at sections 1216A and 1216B to insert ‘qualifying’.
This makes it clear that only those television programmes that claim the credit are
required to have separate trades for the purposes of the rulesin Part 15A.
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Background Note

3.

The television production tax relief was introduced by Finance Act 2013. Part 15A
provides the rules for claiming tax credits on qualifying expenditure for high-end
television or animation productions.

This tax relief alows qualifying companies engaged in the production of animation
and high-end television intended for release to the general public to claim an additional
deduction in computing their taxable profits and where that additional deduction results
in aloss, to surrender that loss for a payable tax credit.

Section 34: Video Games Development

Summary

1

This section introduces amendmentsto the video gamesregimeto ensureit iscompliant
with state aid requirements. The section also clarifies that only those video games that
claim the relief are within the scope of the rules at Part 15B Corporation Tax Act 2009
(‘CTA 2009').

Details of the Section

2.
3.
4,

Subsection 1 provides that Part 15B of CTA 2009 is amended as follows.
Subsection 2 amends section 1217A.

Subsection 3 provides that in section 1217AE ‘used or consumed’ is substituted for
‘expenditure on goods or servicesthat are provided from within the European Economic
Area.

Subsection 4 amends section 1217B to clarify that only qualifying video games will
need to be treated as separate trades for the purposes of Part 15B.

Subsection 5 inserts a new subsection in section 1217CF to limit the amount of
subcontracting payments (as defined in new subsection (5)) to £1 million. Any
payments for subcontracting exceeding this amount will not be treated as allowable
expenditure for the purposes of claiming the tax credit.

Subsection 6 specifies provisions in which “UK expenditure” is substituted by “EEA
expenditure”.

Subsection 7 amends Schedule 4 to CTA 2009.

Subsection 8 specifiesthat theamendmentswill be commenced by Treasury Order since
commencement is subject to State aid approval from the European Commission.

Background Note

10.

11.

Video games tax relief was introduced by Finance Act 2013. The regime has not yet
commenced asit is awaiting State aid approval from the European Commission.

The new video games development relief will alow eligible companies engaged in the
production of qualifying video games to claim an additional deduction in computing
their taxable profits and where that additional deduction resultsin aloss, to surrender
those losses for a payable tax credit.

Section 35: Corporate Gift Aid for Community Amateur Sports Clubs

Summary

1

This section introduces a new tax relief for the donation of company profits to
Community Amateur Sports Clubs (CASCs). In substance, the measure would put the
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tax treatment of donation of company profits to CASCs on a par with donation of
company profits to charity, known as Corporate Gift Aid for charities. An anti-abuse
ruleisinserted in Part 6 of the Corporation Act 2010.

Details of the Section
General provisions

2.

Subsection (1) introduces amendments to Part 6 (charitable donations relief) of the
Corporation Taxes Act (CTA) 2010, the main provision covering gift aid tax relief of
gifts of company profits to charities.

Subsection (2) amends section 189 (relief for qualifying charitable donations) to ensure
relief for qualifying donations to CASCs is subject to the anti-abuse provisionsin new
Chapter 2A.

Subsection (3) amends section 192 (condition as to repayment), which applieswhere a
subsidiary company makes a payment to its parent charity before the exact amount of
its profitsis known. Subsection (3) of section 1 ensuresthat arepayment by a CASC of
any excess payment to its subsidiary to adjust the company’ s taxable profits to nil will
not be treated as non-qualifying expenditure. Non-qualifying expenditure of a CASC
may be chargeable to tax under the provisions of section 666 (exemptions reduced if
non-qualifying expenditure incurred) of CTA 2010.

Subsection (4) amends section 200 of CTA 2010, which sets out the conditions for a
company to beregarded aswholly owned by acharity, by inserting new subsection (4A)
which makes provision for CASCs with ordinary share capital.

Subsection (5) amends the meaning of ‘charity’ in section 202 for the purposes
of Chapter 2, to include ‘registered clubs as entities which qualify as charities.
This enables the donation of money to CASCs by companies to rank as "qualifying
payments’ for company Gift Aid purposes.

Subsection (6) inserts new section 202A, which applies the definition of a “registered
club™ given by section 658(6) of CTA 2010 to Chapter 2 of Part 6. A ‘registered club’
iscommonly known asa‘CASC'.

Anti-abuse provisions

8.

10.

11.

Subsection (7) inserts new Chapter 2A, which provides new anti-abuse provisions
aimed at discouraging abuse of companies owned or controlled by CASCs.

New section 202B (1) (restriction on relief for payments to community amateur
gports clubs) sets the conditions where the new anti-abuse provision would apply and
introduces the concept of ‘inflated member-related expenditure’, which is defined at
new section 202C.

Where a company, which is owned or controlled by a CASC, incurs inflated member-
related expenditure, new section 202B (2) reduces (but not below nil) the amount of a
qualifying payment by the company to its parent CASC that qualifiesfor tax relief. The
amount of the reduction is the total amount of the inflated member-related expenditure
or, if less, the amount of the qualifying payment. The effect of this provision is to
bring back into the charge to corporation tax the amount of the inflated member-related
expenditure.

New section 202B (3)-(7) deal swith the situation where the amount of inflated member-
related expenditure referred to in new section 202B (2) is greater than the qualifying
payment made in the same accounting period. In that case any excessinflated member-
related expenditure can be carried back to adjust qualifying payments in earlier years
for up to six years. The excess expenditure is set off against qualifying payments made
by the company starting from the latest year and working back.
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The commencement provision at subsection (15) of section 1 prevents adjustments
being made in accounting periods ending before the general commencement given by
subsection (13).

New section 202B (8) to (11) provide a number of definitions for the purposes of new
section 202B In particular new subsections (9) and (10) explains when a company is
controlled by a club or two or more charities (including the club) for the purposes of
the anti-abuse rule.

New section 202C (2) defines in paragraphs (a) and (b) the two situations in which
expenditure incurred by a company is “inflated member-related expenditure'.

Thesituation in paragraph (@) isthat expenditure on the employment of amember of the
club by the company isnot at arm’ slength. New section 202C (7) enablesHM Treasury
to provide, by Order, what countsas‘ employment-related’ expenditurefor this purpose.

The situation in paragraph (b) is that expenditure on the supply of goods and services
to the club by a member or member-controlled body is not on an arm’ s length basis.

New section 202C(3) provides that where the expenditure, taken as a whole, is
beneficial to the company rather than to the third party then that expenditure will not
fall within the definition of ‘inflated member-related expenditure’.

New section 202C (4) and (5) explain the meaning of “member-controlled™ for the
purpose of section 202C (2).

New section 202C (6) provides that a reference to a member of the club includes a
reference to a person connected to a member.

Donations from companiesto CASCs

20.

21.

22.

23.

24,

25.

Subsection (8) introduces amendments to Chapter 9 of Part 13 (community amateur
gports clubs) to include donations from companies within the tax relief provisions for
CASCs.

Subsections (9) and (10) set thetax treatment of giftsof money to CASCsby companies.
Subsection (9) inserts new section 661E, which brings gifts of money by companies
into the charge to corporation tax. Subsection (10) amends section 664 (exemption for
interest and gift aid income) to relieve a gift of money by a company, referred to as
‘company gift income’, from the charge to corporation tax so long as the payment is
used for qualifying purposes.

Subsections (11) and (12) make consequential amendments to reflect the changes
brought about by this section.

Subsection (13) provides that the amendments made in this section have effect in
relation to payments made on or after 1 April 2014.

Subsection (14) provides that the amendments enabling corporate gift aid for CASCs
areto be ignored for the purposes of section 199 (payment attributed to earlier period)
where the company makes aclaim for the payment to be treated as a qualifying payment
for an earlier accounting period ending before 1 April 2014. This prevents a company
attributing aqualifying payment made under the new provisionsto an accounting period
ending before 1 April 2014.

Subsection (15) providesthat the restriction on relief for paymentsto CASCsin earlier
accounting periods under new section 202B (3) (wherethereis'inflated member-related
expenditure’) does not apply in respect of accounting periods ending before 1 April
2014.
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Background Note

26. This section extends the scope of tax relief available to companies that give money to
CASCs dlowing them to foster greater involvement in community sporting activity.

27. The section includes anti-abuse provisions to deter CASC members from obtaining a
financial advantage from a company owned by a CASC. The anti-abuse provisions
hinge on the new concept of “inflated member-related expenditure’. The following
examples show how this concept operates.

Example 1:

28. A company, owned and controlled by a CASC buys supplies from one CASC member
and rents property from another. Both of the payments are more than what would
be expected under an arm’s length arrangement. As a result CASC members benefit
financially to the detriment of the company and its parent sports club.

29. In the Accounting Period Ended (APE) 31.01.16, the subsidiary incurred total costs of
£37,500 and £12,500 for the supply of sporting equipment and rent, respectively.

30. In respect of the same APE the subsidiary made a qualifying gift of its entire net profit
of £75,000 to the CASC.

31 Because neither of the arrangementswas at arm’ slength the value of the qualifying gift
would be reduced by £50,000 (37,500 + £12,500).

32. Accordingly, the subsidiary would become liable to pay corporation tax in respect of
an APE 31.01.16 profit of £50,000, rather than nil, despite the company donating its
entire net profit to the CASC.

Example 2:

33. A contract agreed between a CASC controlled company and a CASC member provides

for two suppliesfor atotal figure of £100,000. Anarm'’slength transaction would have
cost £25,000 for each supply. It isimpossible to know how the £100,000 is allocated to
each supply in this case, therefore the whole of the £100,000 will be treated as Inflated
Member Related Expenditure.

Section 36 and Schedule 4: Tax Relief for Theatrical Production

Summary

1

Section 36 and Schedule 4 introduce a relief from Corporation Tax for theatrical
productions.

Details of the Schedule

2.

Schedule 4 introduces a new relief for theatrical productions, and provides for the
consequential amendments to other parts of the Taxes Acts and for the commencement
of the new relief.

Part 1 of the schedule introduces amendments to the Corporation Taxes Act (CTA)
2009, Part 2 introduces the consequential amendmentsto other parts of the Taxes Acts,
and Part 3 contains the commencement provisions.

Part 1: Introduction

4.
5.

New section 1217F sets out the scope and an overview of the legidation.

New section 1217FA defines what is meant by a “theatrical production”, “dramatic
production”, “dramatic piece”, and “live”.

» Plays, opera, musicals or other dramatic pieces are theatrical productions if the
playing of rolesis the whole or major part of what is done by persons performing
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and, each performance is live to an audience before whom the performers are
actually present.

* A ‘dramatic piece’ may include ashow performed by acircus. For example, where
the performance is scripted, the performers play roles as opposed to something like
a pure high-wire trapeze performance which is generally regarded as more of an
indoor sport.

* Any ballet is a theatrical performance, whether or not there is also a dramatic
production. This allows for contemporary ballet productions where there may not
be adramatic narrative but the production incorporates elements of classical ballet
and classical ballet technique.

New section 1217FB(1) sets out what productions are not to be regarded as a theatrical
production.

These include:

e Advertisements.

e Competitions and contests.

*  Productions of asexua nature.

*  Where the making of arecording or broadcasting is the main object in relation to
the production.

* Productions containing ‘wild animals'.

New section 1217FB(3) provides for what isto be regarded as a production of a sexual
nature.

New section 1217B(4) defines what arelevant recording is.
New section 1217B(5) defines “broadcast”, “film” and “wild animal”.

New section 1217FC(1) sets out the genera rule that governs whether a company is a
theatrical production company in relation to athesatrical production. The company must
be responsible for: producing, running and closing the theatrical production aswell as
making an effective creative, technical and artistic contribution to the production. The
company must be actively engaged in planning and decision taking during those stages
of a production; and it must directly negotiate, contract and pay for rights, goods and
services.

New section 1217FC(2) provides that there can be only one production company in
relation to atheatrical production. Partnerships are therefore not eligible.

New section 1217FC(3) recognises that there may be more than one company meeting
the conditions of 1217FC(1) and providesthat where thisisthe case, the company most
directly engaged in the activities referred to in 1217FC(1) is the theatre production
company in relation to the theatrical production.

New section 1217FC(4) makesit clear that it is possible that there may be no theatrical
production company in relation to the production.

New section 1217G provides for how a company qualifiesfor relief. A company must
be the production company, satisfy a commercia purpose condition and a minimum
EEA expenditure condition.

New section 1217GA sets out the commercia purpose condition. At the beginning of
the production phase the company must intend that the performances will be to paying
members of the general public so eventsheld in private will not be eligible unless those
attending are charged for the entertainment (and there is a view to making a profit).
Performances for educational purposes do not have to be before the general paying
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public. This alows, for example a charitable theatrical production company, whose
main charitable aim is educational to present to schools. Where a performance is for
educational purposes the company must not be associated with those who may benefit
from the performance or be connected with the beneficiaries (an example is by being
their employer).

New section 1217GB sets out the minimum European Economic Area spend required
by the production company to qualify for therelief. Atleast 25% of the core expenditure
(see 1217GC) must be on goods or servicesthat are provided from within the EEA. For
example if costumes are commissioned and paid for in the UK that expenditure may
be eligible.

New section 1217GC providesthat core expenditure means expenditure on the activities
directly involved in producing the production, such as the costs of costumes, closing
the production, and the final striking of the set. Core expenditure will not include
indirect expenditure such as marketing the production, financing, associated finance
costs, legal fees, accountancy fees or storage of sets. Ordinary running costs incurred
on or after the date of the first performance of the production to the paying general
public (for example ongoing salary costs) will only qualify as core expenditure in the
‘running phase’ of aproduction if incurred in connection with asubstantial recasting or
asubstantial redesign of the set. Devel opment expenditure that precedes production will
not be eligible if the production does not get *green lit’ (see also new section 12171E).
Theintention isto separate specul ative expenditure from expenditure undertaken in the
knowledge that the decision has been taken to go ahead with the production.

New section 1217H sets out how a company may claim for the additional deduction. A
company that makes a claim for relief must treat each qualifying theatrical production
as a separate trade. A company is treated as beginning to carry on the separate trade
when the production phase begins or, if earlier at the time of the first receipt by the
company of any income from the theatrical production.

New section 12171 provides an introduction to new sections 12171A and 1217IF.

New section 1217IA sets out how the profits and | osses of the separate theatrical trade
are calculated for the first period of account and any subsequent periods.

New section 12171B sets out what isincome for the purposes of the calculation of the
profitsor losses of the separate theatrical trade. Incomeincludes: receiptsfromthe sale
of tickets or of rights in the theatrical production, royalties or other payments for use
of other aspects of the production such as characters or music, rights for merchandise
and receipts by the company by way of any profit share agreements.

New section 12171C sets out that for the purpose of the calculation of the profits or
losses of the separate thestrical trade, costsincurred by the company will be those direct
costsin devel oping, producing, running and closing the production. Capital expenditure
istreated as being of arevenue nature whereiit is on the creation of the production.

New section 1217ID sets out the rules of when costs are taken to have been incurred for
the purposesof therelief. For examplethat costsareincurred when they are represented
in the state of completion of the work in progress or do not include any amount that
has not been paid unless it is the subject of an unconditional obligation to pay. Costs
which remain unpaid by four months after the end of a period of account are ignored
for that period.

New section 1217IE outlines the circumstances in which pre-trading expenditure,
including expenditure on developing the production before it was ‘green-lit’, may be
treated as expenditure of the separate theatrical trade.

New section 12171 F provides that estimates at the balance sheet date for each period of
account must be on ajust and reasonable basis and must take into account al relevant
circumstances.
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New section 1217J providesthat acompany may claim an additional deduction based on
itsqualifying expenditure. For thefirst period of account inwhich the separate theatrical
trade is carried on, the additional deduction is the lesser of the amount of qualifying
expenditure which is EEA expenditure, or 80 per cent of the total amount of qualifying
expenditure. For subsequent periods of account, the amount of additional deduction
is the lesser of the amount of qualifying expenditure which is EEA expenditure or 80
per cent of the total amount of qualifying expenditure minus any additional deductions
given for previous periods.

New section 1217JA defines “qualifying expenditure” and aso provides that where
relief has been given for R&D tax credits on the same expenditure under the SME
R&D scheme then relief is not available for theatrical relief. Nor isrelief available if
acompany isentitled to relief under Chapter 6A of Part 3.

New section 1217K provides that where a theatrical production company has a
surrenderable loss then that company may claim atax credit for the period. The whole
or part of the loss may be surrendered.

New subsection 1217K(4) sets out the two rates for theatre tax relief. For touring
productionsit is 25% and 20% for other non-touring productions.

New subsection 1217K(6) defines what a ‘touring production’ is. At the beginning of
the production stage acompany must intend that it either will present performancesin 6
or more separate premises or, it will present performances of the production in at least
two separate premises and that the number of the performances must be more than 14.

New section 1217KA defines a surrenderable loss and a relevant unused loss, and
sets out how the available loss and any loss carried forward are to be calculated.
The surrenderable loss is the lesser of the trading loss and the available qualifying
expenditure.

New section 1217KB provides that where a company is entitled to a theatre tax credit
for a period, and it claims that credit, the Commissioners for Her Majesty’s Revenue
and Customs will pay the credit to the company.

New section 1217KC sets out that for State aid purposes the total amount of
any thesatre tax credits for each undertaking must not exceed 50 million euros per
year. “Undertaking” must be interpreted within the context of the General Block
Exemption Regulation.

New section 1217L A sets out that a company does not qualify for relief wherethe main
or one of the main purposes of the arrangements to claim the tax credit or otherwise
benefit from the relief is to obtain atax advantage.

New section 12171 B sets out that where a transaction is attributable to arrangements
entered into otherwise for genuine commercial reasonsto inflate the amount of aclaim
then that transaction is disregarded when computing the additional deduction.

New section 1217M sets out the application of the new section 1217MA to 1217MC.

New section 1217MA provides that losses made before the completion period of a
separate trade are only available to be carried forward to be set against the profits of
the separate theatrical trade.

New section 1217MB providesfor how losses areto betreated in the compl etion period.

New section 1217MC provides for how terminal losses are to be treated and the
circumstances in which terminal losses can be transferred.

New section 1217N sets out the conditions for claiming provisiona relief, such as, a
company is not entitled to relief in an interim accounting period unless it includes,
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in its company tax return for the period, a statement of the planned amount of EEA
expenditure and that amount of expenditure meets the condition in 1217GB

New section 1217NA alows for the clawback of provisional relief where it
subsequently appears the EEA condition will not be met. It sets out what a company
must do if it no longer qualifies for relief and aso what to do when it ceases to carry
on the theatrical trade.

New sections 12170 to OB concern the interpretation of various terms within the
Schedule.

Part 2: Consequential Amendments

43.
44,
45.
46.
47.
48.
49.
50.

Part 2 contains consequential amendments to the Taxes Act.

Paragraph 2 covers the necessary consequential amendmentsto ICTA 1988.
Paragraphs 3 to 6 cover the necessary consequential amendmentsto FA 1998.
Paragraphs 7 covers the necessary consequential amendmentsto CAA 2001.
Paragraph 8 covers the necessary consequential amendments to FA 2007.
Paragraphs 9 to 13 cover the necessary consequential amendments to CTA 2009.
Paragraph 14 covers the consequential amendmentsto FA 2009.

Paragraph 15 covers the necessary consequential amendmentsto CTA 2010.

Part 3: Commencement

51.

Paragraphs 16 and 17 set out that the commencement date of the new relief is for
accounting periods beginning on or after 1 September 2014. Where a company has an
accounting period starting before the 1 September 2014 and ending after that day i.e.
it straddles the date of commencement, for the purposes of the relief there will be a
deemed accounting period ending on 31 August 2014 and another commencing on 1
September 2014.

Background Note

52.

53.

55.

56.

The new tax relief for theatrical productions will allow qualifying companies engaged
in the production of theatre to claim an additional deduction in computing their taxable
profits and where that additional deduction results in aloss, to surrender those losses
for a payable tax credit.

Both the additional deduction and the payable credit are calculated on the basis of
UK core expenditure up to a maximum of 80% of the total core expenditure by the
qualifying company. The additional deduction is 100% of qualifying core expenditure
and the payabletax credit is 25% of losses surrendered for touring productions and 20%
for all other theatrical productions.

The credit is based on the company’s qualifying expenditure on the production of a
qualifying theatrical production of which at least 25% of the qualifying expenditure
must be on goods or servicesthat are provided for from within the European Economic
Area

Theaim of thisnew relief isto encourage and support UK theatre producersto continue
to develop, and to incentivise touring productions.

In March 2014 a Stage 2 consultation document: ‘ Theatre tax relief’ was published
giving more detail on the design proposals.
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Section 37: Changesin Company Ownership

Summary

1

This section introduces two changes to Part 14 of Corporation Tax Act 2010

(CTA 2010), amending section 688 and introducing a new section 724A. The
amendment to section 688 changes the definition of asignificant increasein the amount
of acompany’s capital. The new section 724A provides for the disregard of a change
of ownership of acompany (C) whereit is acquired by anew company (N) or thereisa
scheme of reconstruction involving a share cancellation and, broadly, the shareholders
and shares of N after the acquisition or scheme are the same as shareholders and shares
in C before.

Details of the Section

2.

10.

11.

12.

Subsection (2) amends the definition in subsection (2) of section 688 of a significant
increase in capital of a company.

Subsection (3) amends subsection (1) of section 723 to include a reference to
section 724A.

Subsection (4) introduces a new section to Part 14. New section 724A disregards a
changein parent company for the purposes of Chapters2to 6 of Part 14 if the conditions
in subsections (1) to (8) of 724A are met.

New subsection 724A(1) provides that a change of ownership of a company (C)
is disregarded where a new company (N) acquires all the issued shares of C. The
subsection provides for particular conditions in relation to the acquisition of C by
N which must be met for the section to apply. These include conditions relating to
the voting power of C as well as entitlement to profits and assets of C available for
distribution to equity holders. It also provides that the ‘ continuity requirements’ must
be met.

New subsection 724A (2) defines “the resulting ownership change”.
New subsection 724A (3) definesa*“new” company.

New subsection 724A(4) sets out the continuity requirements which are, broadly,
concerned that the acquisition of C by N has been by way of a share for share
exchange. The first requirement, in subsection (4)(a), is that the consideration for the
acquisition consists only of the issue of shares in N to the shareholders of C. The
remaining requirements ((4)(b) to (€)) set out various tests requiring a comparison
between shareholdersin Cimmediately beforetheacquisitionwith N immediately after.
These requirements include tests relating to the sharehol ders, the classes of shares, the
proportion of shares held in each class and the proportion of shares of each class held
by each shareholder.

New subsection 724A(5) provides that section 724A aso applies to a scheme of
reconstruction where all the sharesin C are cancelled and sharesin N issued. Section
724A appliesif, asaresult of the scheme, N holds al the issued share capital of C and
only sharesin N are issued to persons who were shareholders of C immediately prior
to the cancellation.

New subsection 724A(6) modifies the basis on which the continuity requirements in
section 724A(4) apply for schemes of reconstruction.

New subsection 724A(7) defines a “scheme of reconstruction” for the purposes of
section 724A.

New subsection 724A(8) ensures that Chapter 6 of Part 5 (equity holders and profits or
assets available for distribution) applies for the purposes of subsection (1)(b) and (c).
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13. Subsection (5) includes a reference to a shareholder in section 726 (interpretation of
Chapter).

14. Subsection (6) provides that the amendments in this section have effect in relation to
any change of ownership which occurs on or after 1 April 2014.

Background Note

15. These changes have been introduced to bring the change in company ownership rules
in Part 14 CTA 2010 in line with modern commercial practice.

16. The threshold for a significant increase in capital for companies with investment
business has remained unchanged since 1995. The measure relaxes the threshold limit
to reflect the general increase in investment business capital levels since that time.

17. There is also a new disregard from section 719, specificaly alowing new holding
companiesto beinserted at the top of agroup without triggering a change of ownership
for the purposes of Chapters 2 to 6 of Part 14. There is an existing disregard at
section 724 but it only covers the event of an insertion below the group parent.

Section 38: Transfer of Deductions: Research and Development Allowances

Summary

1 This section amends the definition of “deductible amounts’ in section 730B Part 14A
of Corporation Tax Act 2010 (CTA 2010) to exclude an expenditure of a trade to
the extent that it arises from research and development allowances under section 450
of Capital Allowances Act 2001 (CAA 2001).

Details of the Section

2. Section 730B(1) is amended by the insertion in paragraph (a), after the word “trade”,
of the words “other than an amount treated as an expense by section 450(a) of CAA
2001 (research and development allowances treated as expenses in calculating profits
of atrade)”. The amended definition excludes trading expenditure that comes within
the definition of research and development allowances from the provisions of Part 14A
CTA 2010.

3. Section 212C of CAA 2001 describes the circumstances where, on a“relevant day”, a
qualifying change has happened. Where the relevant day ison or after 1 April 2014 the
amended section 730B will apply.

Background Note

4, This amendment has been made to allow expenditure qualifying as research and
devel opment allowances to escape restriction by the transfer of deductionsrulesin Part
14A of CTA 2010.

Section 39: Tax Treatment of Financing Costs and Income

Summary

1 This section makes amendments to the “worldwide debt cap” (WWDC) legidation
which places certain limitations on the deductibility of interest and similar expensesin
computing corporation tax where the combined funding expenses of the UK members
of agroup exceed the funding expenses of the group asawhole. The changesclarify the
position in caseswhere agroup includes entities that do not have ordinary share capital.
The measure also makes a minor change to the power to make regulations relevant to
the potential impact of the provisions on whole business securitisations.
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Details of the Section

2.

10.

11.

12.

Subsection (1) provides that Chapter 10 of Part 7 of the Taxation (International and
Other Provisions) Act 2010 (TIOPA) is amended.

Subsection (2) amends subsection 345(7) TIOPA and inserts new subsections 345(8)
to 345(10).

Amended subsection 345(7) TIOPA allows the meaning of 75% subsidiary in
subsection 345(6)(a) for the purposes of the WWDC to be determined by reference to
the definitionsin Chapter 3 of Part 24 of the Corporation Tax Act 2010 (CTA 2010). It
also alows for the provisions of Chapter 6 of Part 5 of CTA 2010 to be applied in
determining the extent to which the ultimate parent is beneficially entitled to the profits
or assets of a UK group company for the purposes of subsections 345(6)(b) or (¢). In
each case this is subject to the modifications set out in new subsections 345(8) and
345(9). These modifications are designed to have the following overall effects.

The definition of a 75% subsidiary is widened, in its application to the WWDC
legislation, such that a company without share capital can be a 75% subsidiary of the
ultimate parent. Also, in dealing with indirect subsidiaries, ownership can be traced
through entities that do not have share capital.

A UK group company can be a relevant group company, even if it is not a 75%
subsidiary, where the ultimate parent is beneficialy entitled to 75% of the profits
available for distribution by the company or 75% of the net assets available for
distribution in awinding up.

These changes put it beyond doubt that the ultimate parent’s beneficial entitlement
to profits or assets can be traced through any intermediate company, entity, trust or
arrangement.

In particular, new subsection 345(8) TIOPA provides that sections 169 to 182 of CTA
2010 do not apply for the purposes of the WWDC legislation. These provisions, which
are primarily designed to ensure that 75% subsidiaries with shares carrying variable or
complex rights are not artificially included in agroup relief group, are not required in
the context of the WWDC.

One consequence of new subsection 345(9)(a) is that it ensures that a UK group
company that does not have ordinary share capital, such as a company limited by
guarantee, is capable of being a relevant group company. It introduces the term
“corresponding ordinary holding”, defined in new subsection 345(10).

New subsection 345(9)(b) makes it clear that, in applying the rules in Chapter 6 of
Part 5 or Chapter 3 of Part 24 of CTA 2010, ownership or beneficial entitlement to
distributable profits can betraced through entitiesthat do not have ordinary share capital
in the sameway asthey might be traced through companies with ordinary share capital.

New subsection 345(9)(b) provides that, when ownership or beneficial entitlement is
traced in this way, the holders of a “corresponding ordinary holding” (see below) are
treated in the same way as holders of ordinary shares. Accordingly, the corporation tax
ruleswhich determine the profits and assets of acompany availablefor distribution, and
the rules on indirect ownership of shares apply to “corresponding ordinary holdings’
in the same manner as they do to holdings of ordinary shares.

New subsection 345(10) defines a* corresponding ordinary holding”. The key feature
of such a holding is that it conveys economic rights corresponding to those conveyed
by aholding of ordinary shares, without regard to the legal form of the holding or any
instruments that might comprise that holding. For example, aforeign partnership may
have different classes of interests. preferred interests that convey rightsto only afixed
amount of profit or percentage return on capital and residua interests that convey the
rights to a share of the residua profit or surpluses on asset disposals. A holding of
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residual interestswould be considered to be a corresponding ordinary holding, whereas
aholding of preferred interests would not.

Subsection (3) amends section 353A(4) TIOPA to the effect that regul ations made under
the section may reguire certain conditions be met before an election to transfer liability
can be made. For instance, regulations may require company A, a party to a capital
market arrangement, to meet conditions such as being required to provide security
over its assets before it is permitted to make an election under regul ations made under
section 353A.

Background Note

14.

15.

Finance Act 2009 introduced a package of changesto thetaxation of companieson their
foreign profits. One of these measures limits the interest and other finance expenses
that can be deducted in computing the corporation tax payable by UK members of a
worldwide group of companies, and iscommonly referred to as the worl dwide debt cap
(WWDC).

Therulesbroadly operate by requiring UK groupsto comparetheir UK financing costs,
as calculated under the rules, with the finance costs of their worldwide group. If the UK
costs exceed the worldwide costs then the excessis disallowed and the UK companies
do not get any relief for the excess.

Section 40: Determination of Beneficial Entitlement for Purposes of Group Relief

Summary

1

This section makes a specific change to the types of arrangements that are exempt
from the anti-avoidance rules affecting the group relief rules contained in Part 5 of the
Corporation Tax Act (CTA) 2010.

Details of the Section

2.

The section amends section 169 of CTA 2010 which provides the definition of
“arrangements’ for the purposes of the anti-avoidance rules in sections 171 to 174.
These sections restrict access to group relief were there are arrangements in place
meaning that at some point in the future one company’ srights over the profits or assets
of another company could change.

Subsection (2)(a) splits the definition of “arrangements’ in section 169(2) into
two. Subsection (@) retains the existing wording. Subsection (b) provides that
“arrangements’ does not include conditions or requirements imposed by, or agreed
with, Ministers or statutory bodies.

Subsection (2)(b) inserts new subsection (3) which provides a definition of statutory
body for the purposes of section 169(2).

Subsection (3) extends the exclusion to the definition of “company” in section 188(1)
to include section 169(3).

Subsection (4) providesthat the changes made by the section are for accounting periods
ending on or after 1 January 2015.

Background Note

7.

Currently some statutory public bodies set down conditions or requirements for
companies (who are members of wider groups) operating in specific sectors, which
mean they may be inadvertently caught by the anti-avoidance rules in sections 171 to
174 of CTA 2010 restricting the flow of group relief.
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For accounting periods ending on or after 1 January 2015, any such conditionsimposed
by, or agreed with, Ministers or a statutory public body will not be arrangements that
restrict the flow of group relief.

Section 41: Pension Flexibility: Drawdown

Summary

1

This section amends Finance Act 2004 to allow drawdown pensioners to choose to
receive an authorised pension up to acap of 150 per cent of the amount of an equivalent
annuity (up from 120 per cent). It also reducesto £12,000 the minimum annual relevant
income that a drawdown pensioner must be receiving in order not to be subject to this
cap (down from £20,000 a year).

Details of the Section

2.

6.

Subsection 1 amends pension rule 5 in section 165 of Finance Act 2004 (* FA 2004')
to increase the maximum drawdown pension payable from 120 per cent of the basis
amount to 150 per cent of the basis amount. Section 165 defines what are authorised
pensions from a registered pension scheme for tax purposes. A drawdown pension is
one of the categories of authorised pension payable to a member. Pension rule 5 fixes
the maximum rate of a drawdown pension. The basis amount referred to in pension
rule 5 is defined in Schedule 28 to the FA 2004. It isthe rate of pension which would
be payable if an individual of the same age as the drawdown pensioner were to apply
their pension fund to buying alevel singlelife annuity without aguaranteed term. The
basis amount is commonly referred to as the amount of “an equivalent annuity”.

Subsection (2) amends pension death benefit rule 4 in section 167 of FA 2004 to
increase the maximum dependants’ drawdown pension payable from 120 per cent of
the basis amount to 150 per cent of the basis amount. Section 167 defines what are
authorised pension death benefits from aregistered pension schemefor tax purposes. A
dependants’ drawdown pension is one of the categories of authorised pension death
benefit payable to the dependant of a deceased member. Pension death benefit rule 4
sets the maximum rate of this pension.

Subsections (3) and (4) reduce the minimum income threshold from £20,000 to £12,000
for members and dependants respectively. A drawdown pensioner whose relevant
income is at or above the threshold can apply not to be subject to the restrictions on
withdrawals prescribed in pension rule 5 or pension death benefit rule 4 as appropriate.

Subsection (5) removes the provisions in Finance Act 2013 that previously increased
the amount that drawdown pensioners could choose to receive as an authorised pension
(from 100 per cent to 120 per cent).

Subsections (6) to (8) provide when the amendments take effect.

Background Note

7.

This section sets out that the increase in the maximum drawdown pension to 150
per cent of the basis amount has effect for all drawdown pension years starting on or
after 27 March 2014.

Theterm “drawdown pension year” isdefined in paragraphs 9 and 23 of Schedule 28to
FA 2004 as the period of 12 months starting when the individual first became entitled
to a drawdown pension and each succeeding period of 12 months. The date on which
an individua’s next drawdown pension year startsis not affected by whether or not it
coincides with the start of anew reference period, nor by whether new funds have been
added to the drawdown pension fund.

So, for example, if amember first became entitled to drawdown pension on 1 June
2012, the higher maximum drawdown pension of 150 per cent of the basis amount
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would first be available for the drawdown pension year starting on 1 June 2014, even
if no new reference period starts on that date. And if the member has added to the
drawdown pension fund between 1 June 2013 and 31 May 2014, this would make no
difference to when the 150 per cent multiplier first applies, which would still be for the
drawdown pension year starting on 1 June 2014.

All withdrawals from drawdown funds are subject to tax as pension income. An
individual making awithdrawal from a drawdown pension fund during a period when
they areresident outside the UK for aperiod of less than five full tax yearsisliable for
UK income tax on that withdrawal for the tax year in which they become UK resident
again.

Any new pension savingsfor an individual after the tax year in which he or she applied
for flexible accessto their drawdown pension fund will beliableto theannual allowance
charge on all pension input amounts relating to those new savings.

The section is covered by aresolution made under the Provisional Collection of Taxes
Act 1968. Under this resolution drawdown providers account for income tax under Pay
As You Earn procedures before the 2014 Finance Bill received Roya Assent where
they have made payments from a drawdown pension fund which are higher than 120
per cent of the basis amount but are not more than 150 per cent of the basis amount in
a drawdown pension year beginning on or after 27 March 2014.

Section 42: Pension Flexibility: Taking Low-Value Pension Rightsas Lump Sum

Summary

1

This section amends Finance Act 2004 to increase to £30,000 (up from £18,000) the
maximum total pension savings that individuals can have before they are no longer
permitted to receive lump sums from their registered pension schemes under trivial
commutation rules. It also increases the amount that can be paid as a small lump sum
irrespective of anindividual’ stotal pension savingsto £10,000 (up from £2,000). It also
amends secondary legidation to increase from two to three the number of small lump
sums that an individual can receive from pension schemes that are not occupational or
public service pension schemes.

Details of the Section

2.

Subsections (1) and (3) provide for the commutation limit to increase to £30,000. A
trivial commutation lump sum is one of the authorised lump sums payable to amember.
Paragraph 7(1) of Schedule 29 to Finance Act 2004 (FA 2004) sets out the conditionsfor
alump sumto beatrivia commutation lump sum and paragraph 7(4) setsthe maximum
value of an individual’s total pension savings at or below which the individual can
choose to withdraw those savings as one or more lump sums.

Subsections (2) and (4) repeal a provision which, following an increase or decrease in
the commutation limit, adjusted the value of pension savingstheindividual had already
crystallised for the purpose of calculating whether the member’ s total pension savings
were more than the commutation limit. This simplifies the revaluation rules.

Subsection (5) amends secondary legislation and provides for an increase from
£2,000 to £10,000 in the maximum amount of certain lump sums that can be
trivial commutation lump sums when paid in connection with a tax-free pension
commencement lump sum in certain circumstances. This trivial commutation lump
sum can be paid after an individua receives a transitionally-protected pension
commencement lump sum, the value of which is higher than the amount defined in
paragraph 3 of Schedule 29 to FA 2004 (normally 25% of the value of the member’s
rightsunder the scheme). To beatrivial commutation lump sum their remaining pension
rights must not be more than the maximum amount.
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Paragraph (6)(a) amends secondary legislation and raises from £2,000 to £10,000 the
maximum amount that may be made as authorised paymentsfor anumber of lump sums.

Paragraph (6)(b) and subsection (7) amend secondary legidation and raise the
maximum amount of certain payments that can be taken asatrivial commutation lump
sum from £18,000t0 £30,000. Theaffected paymentsare paymentsthat would betrivial
commutation lump sums but for the continuing payment of an annuity, and which aso
satisfy the other conditions set out in regulation 10 of the Registered Pension Schemes
(Authorised Payments) Regulations 2009 [SI 2009/1171].

Paragraph (6)(c) amends secondary legislation and increases a limit from £2,000 to
£10,000 in relation to certain small lump sums paid by public service pension schemes
or occupational pension schemes. The total value of benefits the individual is entitled
to under the scheme paying the lump sum and any related scheme must not be more
than that limit.

Paragraph (6)(d) amends secondary legislation and increases from two to three the
maximum number of small lump sums that an individual can receive, in accordance
with regulation 11A of Sl 2009/1171, asan authorised payment from registered pension
schemes that are not public service pension schemes or occupational pension schemes.

Paragraph (6)(e) amends secondary legislation and increases the threshold from
£2,000 to £10,000 in relation to payments under one of the provisions amended by
subsection (6)(a). The payments affected are some of those made by larger public
service or occupational pension schemes in accordance with the conditions set out in
regulation 12 of S| 2009/1171. One of the conditions for such payments to be an
authorised payment is that there are at least 20 members of the scheme each of whose
arrangements have an individual value greater than the threshold.

Subsections (8), (9)(a) and (10) provide that the amendments made by the section take
effect for commutation periods that start and for payments that are made on or after
27 March 2014. The commutation period is defined in paragraph 7(2) of Schedule 29
to FA 2004 as the period of 12 months starting on the day on which the member isfirst
paid atrivial commutation lump sum.

Paragraph (9)(b) provides that the amendment made by subsection (5) is to be treated
as made by the Treasury using the powers conferred by section 283(2) FA 2004.

Subsection (11) of the section provides that the amendments made by subsection (6)
are to be treated as made by HM Revenue & Customs using the powers conferred by
section 164 FA 2004.

Background Note

13.

14.

There areanumber of paymentsthat registered pension schemes are authorised to make
as lump sums. This section increases the maximum amount that may be paid as lump
sums that are an individual’s total pension savings (trivial commutation lump sums)
and small lump sum payments that may made in addition to other authorised payments,
which are treated as trivial commutation lump sums.

The section is covered by aresolution made under the Provisional Collection of Taxes
Act 1968. Under this resolution scheme administrators of registered pension schemes
account for income tax under Pay As You Earn procedures before the 2014 Finance
Bill received Royal Assent for lump sums to which the section applies where paid on
or after 27 March 2014.
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Section 43 and Schedule 5: Pension Flexibility: Further Amendments

Summary

1

Section 43 and Schedule 5 introduce transitional provisionsin connection with the new
flexibilities available to individuals for accessing their pension savings introduced by
sections 41 and 42 of this Act as well asthe further flexibilities that will be introduced
from April 2015. Normally any tax-free lump sum paid from pension savings must be
taken in connection with a pension, no more than 6 months before the pension and must
be paid from the same scheme. Where these conditions are not met the intended tax-free
[ump sum is an unauthorised payment and subject to various tax charges. This Schedule
amends these provisions to enable individuals to take a tax—free lump sum now and
wait until April 2015 to decide how they want to access their pension savings, transfer
the rest of their pension savings to another pension provider to enable them to access
their pension savings, or receive the rest of the pension savings now as a lump sum
under the limitsraised in section 42.

Details of the Schedule

2.

Paragraph 1 inserts new paragraph 1A into Schedule 29 to Finance Act 2004
(Schedule 29) to providethat certain lump sums paid before 6 April 2015 will be capable
of being paid tax-free as pension commencement lump sums (PCLS) so long as the
member becomes entitled to the pension the PCLS is paid in connection with before
6 October 2015.

New paragraph 1A (1) of Schedule 29 removes the condition that a PCL S must be paid
no more than six months before the member becomes entitled to the connected pension
when paragraph 1A applies.

New paragraph 1A (2) provides that paragraph 1A applies when the member becomes
entitled to the connected pension before 6 October 2015 and the intended PCLSis paid:

» Before6 April 2015.
* From amoney purchase arrangement including cash balance arrangements.
» Before the member becomes entitled to the connected pension, and

e Either onor after 19 September 2013 (that is 6 months before the date the flexibility
changes were announced at Budget 14) or if it was paid before 19 September
2013, where alifetime annuity purchased in connection with theintended PCLS s
cancelled on or after 19 March 2014.

New paragraph 1A(3) provides that a further PCLS cannot be paid out of or in
connection with the sums and assets held for the purpose of providing the expected
pension which relates to the intended PCLS.

New paragraph 1A(4) confirms that for the purposes of deciding whether the member
has become entitled to a pension, the member is not to be treated as having become
entitled to a lifetime annuity if the contract which was to provide that annuity is
cancelled on or after 19 March 2014.

Paragraph 2(1) inserts new paragraph 1B into Schedule 29 to provide in certain
prescribed circumstances that a PCLS can be paid from a different registered pension
scheme (scheme A) to the scheme (scheme B) that provides the pension it is paid in
connection with. Where this applies the maximum that can be paid asaPCL S must be
based on the expected pension that scheme A would have paid, not the actual pension
that is paid from scheme B.

New paragraph 1B(1) removes the conditions that to be a PCLS, the member must
become entitled to the PCL S in connection with a pension paid under the same scheme
to which the member becomes entitled no more than six months after the PCLS was
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paid. It also sets out when referencesto apension in paragraphs 1 and 2 of Schedule 29
should be read as referring to the actual pension or the expected pension.

New paragraph 1B(2) prescribes when paragraph 1B applies and defines the “actual
pension” and “expected pension”. In addition to the circumstances that must be met for
paragraph 1A to apply, for paragraph 1B to apply the intended PCL S must also be paid
in the expectation that a pension (the expected pension) would be provided from scheme
A. However the sums and assets intended to be used to provide the expected pension
when the intended PCL S was paid from scheme A may be transferred to scheme B to
provide an actual pension. The member must become entitled to the actual pension from
scheme B before 6 October 2015 and the actual pension must use up all the sums and
assetstransferred and any sumsderived from them, for example any investment growth.

New paragraph 1B(3) provides that any other lump sum paid by scheme B to the
member in connection with the sums and assets transferred cannot be paid tax free as
aPCLS.

New paragraph 1B(4) provides that for the purposes of deciding whether there was a
recognised transfer for the purposes of sub-paragraph (2)(g), the member is not to be
treated as having become entitled to a lifetime annuity if the contract which was to
provide that annuity is cancelled on or after 19 March 2014.

Paragraph 2(2) inserts new sub-section (za) into section 166(2) of Finance Act 2004
(FA 2004). This provides that when paragraph 1B applies the member is treated as
becoming entitled to the PCL S paid by scheme A immediately before becoming entitled
to the actual pension under scheme B. Thisdate is also the date on which the payment
of the PCL S givesriseto abenefit crystallisation event 6 for the purposes of thelifetime
allowance charge in sections 214 to 216 of FA 2004.

Paragraph 3 inserts new section 185J into FA 2004. New Section 185J relates to the
repayment of certain lump sums paid before 6 April 2015.

New section 185J(1) setsout the circumstancesinwhich anintended PCL Sthat isrepaid
by the member to the scheme that paid it, is treated for tax purposes as never having
been paid and that the repayment is not treated as a payment. This meansthat notax is
payable on the intended PCL S and no tax relief is due in respect of the repayment.

New section 185J(2) sets out the circumstancesin which paragraph 3 applies. These are
that an intended PCLS must be paid in the period and circumstances specified in new
paragraph 1A of Schedule 29 as inserted by paragraph 1 of the Schedule and that the
intended PCL S must be paid in the expectation that a pension (the expected pension)
would be provided from the scheme and the repayment must be made before 6 October
2015.

New section 185J(3) confirms that when deciding whether the intended PCLS was
repaid before the member became entitled to the expected pension, the member is not
to be treated as having become entitled to a lifetime annuity if the contract which was
to provide that annuity is cancelled on or after 19 March 2014.

Paragraph 4 provides how to cal cul ate the maximum applicable amount that can be paid
as a PCLS where either new paragraph 1A or 1B of Schedule 29 apply. It inserts
new sub-paragraphs (8A) and (8B) into paragraph 3 of Schedule 29.

New paragraph 3(8A) of Schedule 29 provides that when calculating the maximum
PCLS in paragraph 3 of Schedule 29 where the expected pension is a lifetime
annuity the contract for which is cancelled, the applicable amount for the purposes of
paragraphs 2 and 3 of Schedule 29, is one third of the price of the annuity that was
cancelled. Sub-paragraph (8A) also providesthat in any other case where
either new paragraph 1A or 1B of Schedule 29 apply, the calculation of the applicable
amount is based on the assumption that the member had become entitled to the expected
pension in connection with which the PCLS was paid at the time the lump sum is paid.

56



19.

20.

21

22.

23.

24,

25.

26.

27.

28.

29.
30.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

New paragraph 3(8B) confirms that for the purposes of hew sub-paragraph (8A), if a
contract for alifetime annuity is cancelled within the required timescale, the member
is not treated as having become entitled to the lifetime annuity.

Paragraph 5 amends FA 2004 to provide for a lump sum, which was intended to
be a PCLS, to be paid tax free where the rest of the funds are used to pay a trivia
commutation lump sum instead of arelevant pension. Trivial commutation lump sums
are defined in paragraphs 7 to 9 of Schedule 29.

Paragraph 5(1) adds a new category of tax-free authorised lump sum that may be paid
to amember called atransitional 2013/14 lump sum.

Paragraph 5(2) inserts new paragraph 11A into Schedule 29, which providesfor certain
lump sumsto betransitional 2013/14 lump sums and how they and the associated trivial
commutation lump sums are subject to tax.

New paragraph 11A(1) providesthat atransitional 2013/14 lump sum (also the ‘earlier
sum’) must be paid within the same time period as if new paragraph 1A of Schedule 29
applied, in the expectation that the earlier sum would be a PCLS and that an expected
pension would be paid in connection with it. In addition all the sumsand assets expected
to be paid as a pension must be paid on or after 6 July 2014 and before 6 April 2015 as
atrivial commutation lump sum (the further sum).

New paragraphs 11A(2) to (4) provide that the value of certain specified lump sums
is taken into account when determining whether the commutation limit of £30,000 is
exceeded, in order to work out whether or not “the further sum” isatrivial commutation
lump sum.

New paragraphs 11A(5) and (6) prescribe that the whole of the trivial commutation
lump sum is subject to income tax if the trivial commutation lump sum is paid solely
from the sums and assets intended to be paid as the expected pension. This ensures that
no part of this further sum can be paid tax free where atax-free lump has already been
paid in connection with all the sums and assets that make up the further sum. Where
the trivial commutation lump sum is paid from other sums and assets in addition to
those intended to be paid as an expected pension, only 25% of the part of the trivial
commutation lump sum that relates to the sums and assets not intended for the original
pension may be paid tax free.

New paragraph 11A(7) confirms that for the purposes of deciding whether a lump
sum is a transitional 2013/14 lump sum, the member is not to be treated as having
become entitled to alifetime annuity if the contract which was to provide that annuity
is cancelled on or after 19 March 2014.

Paragraph 5(3) amends section 636A of the Income Tax (Earnings and Pensions) Act
2003 (ITEPA 2003) to add transitional 2013/14 lump sumsto the list of lump sums that
are paid tax free to the member.

Paragraph 6 amends the Registered Pension Schemes (Authorised Payments)
Regulations 2009 (S.I. 2009/1171) to allow alump sum that was paid and was intended
to be a PCLS, to be paid tax free where the funds intended to provide a pension in
connection with the lump sum areinstead paid out as alump sum under regulations 11,
11A or 12 of S.I. 2009/1171 or paragraph 7A of Schedule 29. Where this paragraph
applies, the intended PCLS will still be atax free authorised payment.

Paragraph 6(1) inserts new regulation 3A into S.I. 2009/1171.

New regulation 3A(1) provides that when regulation 3A applies, which are the same
circumstances aswhen new paragraph 11A of Schedule 29 applies, except that the sums
and assets expected to be paid as a pension must be paid on or after 6 July 2014 and
before 6 April 2015 asalump sum under regulations 11, 11A or 12 of S.I. 2009/1171 or
atrivial commutation lump sum within paragraph 7A of Schedule 29 (the further sum).
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New regulation 3A(2) provides that where regulation 3A applies and the lump sum is
of apayment described in S.I. 2009/1171, the intended PCL S is an authorised payment
under section 164(1)(f) of FA 2004 and is treated as a PCLS for the purposes of
section 636A of ITEPA 2003, so that it can be paid tax free to the member, although
itisnot aPCLSfor any other purposes.

New regulation 3A(3) provides that where the lump sum is within paragraph 7A of
Schedule 29, the requirement for the lump sum to be paid no later than one month after
the PCLSis omitted.

New regulations 3A(4) and (5) prescribe that the whole of the further sum is subject to
income tax where it is paid solely from the sums and assets intended to be paid as the
expected pension. Where the further sum is paid from other sums and assetsin addition
to those intended to be paid as an expected pension, only 25% of the part of the further
sum that relates to the sums and assets not intended for the expected pension may be
paid tax free.

New regulation 3A(6) confirms that for the purpose of whether regulation 3A applies,
the member is not to be treated as having become entitled to a lifetime annuity if the
contract which was to provide that annuity is cancelled on or after 19 March 2014.

Paragraph 7 amends paragraphs 22 and 23 of Schedule 36 to FA 2004 (Schedule 36),
to ensure that where an individua is entitled to a protected pension age under that
Schedule, any recognised transfer to which new paragraph 1B of Schedule 29 applies
will not result in the loss of that protected pension age.

Paragraph 7(1) inserts new sub-paragraph (6A) into paragraph 22 of Schedule 36. It
prescribes that a transfer is aso a block transfer if it involves the transfer of all the
members’ rights under that scheme and the transfer takes place on or after 19 March
2014 but before 6 April 2015. As a protected pension age is not lost by reason of a
block transfer, this means that when this paragraph applies the member does not lose
their right to a protected pension age in consequence of atransfer.

Paragraph 7(2) amends paragraph 23(6) of Schedule 36 so that where that paragraph
applies, block transfer has the same meaning asin paragraph 22(6) and 6(A).

Paragraph 8 amends paragraph 29 of Schedule 36 to set out the maximum that can
be paid as a PCLS to an individual who has a protected lump of greater than £375k,
where new paragraphs 1A or 1B of Schedule 29, as inserted by paragraphs 1 and 2 of
the Schedule, apply. In this case the maximum is to be determined by reference to the
expected pension rather than the actual pension paid.

Paragraph 9 amends paragraph 31 of Schedule 36 to provide that a protected right to
a PCLS of greater than 25% of a member’s uncrystallised rightsis not lost as a result
of atransfer to which this Schedule applies.

Paragraph 10 amends paragraph 34 of Schedule 36 which modifies paragraph of
Schedule 29 for calculating the maximum that can be paid as a PCLS where an
individual has a protected right to a PCLS of greater than 25% of their uncrystallised
rights.

Paragraphs 10(2) and (3) providethat when cal cul ating the maximum PCL S, the amount
crystallised (AC) is to be based on the value of the expected pension rather than the
actual pension.

Paragraph 11(1) inserts new regulations 19 & 20 into the Registered Pension Schemes
(Provision of Information) Regulations 2006 (S.I. 2006/567).

New regulation 19 provides how the reporting requirements apply following atransfer
to which new paragraph 1B of Schedule 29 applies. It sets out the information that is
reguired to be provided between scheme administrators and from scheme administrators
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to HMRC and members. It also sets out when the required information must be
provided.

New regulation 20 sets out the reporting requirements where there has been atransfer to
which new paragraph 1B would have applied had the entitlement to the actual pension
arisen before 6 October 2015. The unauthorised payment represented by the intended
PCLS must be reported to HMRC under regulation 3 by the receiving scheme as if the
unauthorised payment was paid on 5 October 2015.

Paragraphs 12(1) and (2) amend section 239 of FA 2004 to provide that where new
paragraph 1B would have applied had the entitlement to the actual pension arisen before
6 October 2015, the scheme administrator of the receiving scheme is liable for the
scheme sanction charge due in respect of the unauthorised payment represented by the
intended PCLS. However, where the lump sum would have exceeded the permitted
maximum had it been a PCL S, the scheme sanction charge in respect of the part of the
lump sum that is in excess of that permitted maximum is the liability of the scheme
administrator of the transferring scheme.

Paragraph 12(3) enables a scheme administrator of the receiving scheme to apply for
adischarge of any liability where they believe it would not be just and reasonable for
them to be liable to the scheme sanction charge.

Paragraphs 12(4) and (5) amend article 18 of the Taxation of Pension Schemes
(Transitional Provisions) Order 2006 (S.I. 2006/572) to provide that for individuals
with enhanced protection, section 239(3)(b) of Finance Act 2004 applies without the
requirement for the member to have available lifetime allowance.

Paragraph 13 amends section 166 of FA 2004 to introduce a power to make regulations
to amend the lump sum rulesin Part 1 of Schedule 29 or Part 3 of Schedule 36 where
the lump sum is paid on or after 19 September 2013 and before 6 April 2015, or if it
was paid before 19 September 2013, where a lifetime annuity purchased in connection
with the intended PCL S is cancelled on or after 19 March 2014.

Paragraph 15 providesthat the amendments made by paragraphs 1 to 12 of this Schedule
are treated as coming into force on 19 March 2014.

Background Note

50.

51.

52.

Finance Act 2004 sets out the tax rules in connection with payments to and from
registered pension schemes. It sets out those payments (most commonly pensions and
lump sums) that are authorised and the conditions that must be met for each type of
payment to be authorised. Where a payment is made that doesn’t meet the conditions
to be an authorised payment, various tax charges apply.

Sections 41 and 42 of this Act make various changes to the limits that apply when
pensions and lump sums can be paid. In addition the Government announced at Budget
14 that new flexibilities would be introduced from April 15 on how individuals could
access their pension savings. The Schedule deals with a number of transitional issues
arising in consegquence of the Budget 14 announcement.

One of the authorised payments a scheme can make to amember isthe PCLSwhichis
paid tax free. This Schedule amends Finance Act 2004 to ensure that:

*  Whereanintended PCLSispaid before6 April 2015 in respect of amoney purchase
arrangement, the pension associated with the PCL S can commence up to 5 October
2015.

e Whereanintended PCLSispaid before 6 April 2015 in respect of amoney purchase
arrangement, the pension associated with the PCLS can be paid from a different
scheme from that which paid the PCLS.
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*  Where the associated pension is paid from a different scheme to the PCLS under
the bullet point above, any right to a protected pension age or protected lump sum
is preserved as part of the transfer.

*  Whereanintended PCLS paid before 6 April 2015 in respect of a money purchase
arrangement is repaid before 6 October 2015, the intended PCLS is treated for all
tax purposes asif it had never been paid, and,

» where a member has received an intended PCLS before 27 March 2014, if they
commute the uncrystallised expected pension to a lump sum under the trivial
commutation or small pots rules then the intended PCLS will continue to be an
authorised payment and tax free.

Section 44 and Schedule 4: Transitional Provision for New Standard Lifetime
Allowance for 2014-15 Etc

Summary

1 This section and Schedule introduce a new protection regime, individual protection
2014 (IP14), for pension savers who are affected by the reduction in the standard
lifetime allowance to £1.25 million from 6 April 2014. 1P14 entitles individuals who
have pension rights on 5 April 2014 of greater than £1.25 million and who do not have
primary protection, to a lifetime allowance equal to the value of those pension rights,
subject to a maximum of £1.5 million.

Details of the Schedule

Part 1

2. Paragraphs 1 to 5 set out who can notify HMRC that they intend to rely on P14, how
their pension rights are valued and the level of protected lifetime allowance that they
will be entitled to.

3. Paragraph 1(1) provides that individuals can notify HMRC that they intend to rely on
IP14 if they have pension rights (their “relevant amount”, as defined in paragraph 1(5))
of greater than £1.25 millionon 5 April 2014 and they do not have primary protection as
set out in paragraph 7 of Schedule 36 to FA2004, and that notice must be given before
6 April 2017.

4, Paragraph 1(2) provides that where an individual has P14 their standard lifetime
allowance is the greater of their relevant amount (subject to an overall limit of £1.5
million) and the standard lifetime allowance from time to time.

5. Paragraph 1(3) provides that where an individual who has notified HMRC that they
intend to rely on 1P14 has one of three specified existing LTA protections, then aslong
as one of those more beneficial protectionsisvalid, P14 does not apply.

6. Paragraph 1(5) defines the relevant amount as the sum of amounts A to D which are
defined in paragraphs 2 to 5. Thisis the value of the individual’s pensions in payment
plus their pension savings, not yet taken, that have benefited from UK tax relief.

7. Paragraphs 1(6) to (9) deal with the position where the pension rights of an individual
with 1P14 are subject to a pension debit, as a result of the sharing of the individual’s
pensions rights following a divorce, on or after 6 April 2014. In such a case, the
individual’s relevant amount is reduced by the amount of the debit. However for P14
purposes the amount of debit is reduced by 5 per cent for each complete tax year
between 5 April 2014 and the date of the pension debit. The reduction is intended to
reflect any increase in the individual’ s total pension rights between 5 April 2014 and
the time of the pension debit. Where the individual’s relevant amount is reduced to
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below £1.25 million as aresult of the pension debit, they will no longer be entitled to
rely on IP14.

8. Paragraph 2 sets out how to calculate amount A, which isthe value of the pensions that
theindividua wasreceiving on 6 April 2006 (A-day), that isthe day when Finance Act
2004 including the lifetime allowance first applied from.

0. Paragraphs 2(2) to (5) apply where abenefit crystallisation event (' BCE’) has occurred,
in respect of the individual on or before 5 April 2014, for example when an individual
has taken some of their pension benefits. In this case Amount A is 25 times the annual
rate of the pre A-day pension immediately before the BCE, multiplied by a factor of
£1.5 million (the standard lifetime allowance for 2013-14) over the standard lifetime
allowance at the date of the BCE. The factor is applied to take account of any changein
the standard lifetime allowance since the BCE, so that that percentage of the standard
lifetime allowance used up by the pre A-day pension is the same on 5 April 2014 as
it was on the date of the BCE.

10. Paragraphs 2(6) and (7) apply where no BCE has occurred in respect of the individual
since A-day, in which case amount A is 25 times the annual rate at which the pre A-
day pensionis payable on 5 April 2014.

11. Paragraphs 2(8) and (9) define expressions used in subparagraphs (2) to (7).

12. Paragraph 3 sets out how to calculate amount B, which is the value of any BCEs in
respect of theindividual occurring on or before5 April 2014. Amount B isthe aggregate
of the value of each BCE, multiplied by a factor of £1.5 million (the standard lifetime
allowance for 2013-14) over the standard lifetime allowance at the date of the BCE.

13. Paragraph 4 sets out how to cal culate amount C, which isthe value of any uncrystallised
pension rights that the individual has in aregistered pension scheme on 5 April 2014.
Amount Ciscalculated in accordance with the method set out in section 212 of Finance
Act 2004.

14. Paragraph 5 sets out how to calculate amount D, which isthe value of any uncrystallised
pension rights that the individual has under relieved non-UK pension schemes on 5
April 2014. To calculate amount D, it is assumed that thereis a BCE in respect of those
rights at that date and the amount that would have been crystallised in accordance with
paragraph 14 of Schedule 36 to Finance Act 2004.

15. Paragraph 6 provides that expressions used in Schedule Y have the same meaning as
in Part 4 of Finance Act 2004.

Part 2

16. Paragraphs 7 to 9 provide powers for HMRC to make regulations to amend Part 1 and
to specify how individuals must give notice of their intention to rely on |P14.

Part 3

17. Part 3 makes consequential amendments to existing legislation as a result of the
reduction in the lifetime allowance.

18. Paragraph 10 amends section 219(5A) of Finance Act 2004 so that it only applies to
individuals with primary protection where the individual has at least one BCE before 6
April 2014 and another BCE on or after 6 April 2014.

19. Paragraph 11 amends section 98 of the Taxes Management Act 1970 to bring
regulations relating to applications for fixed protection 2012, fixed protection 2014 and
IP14 within the penalty provisionsin section 98.
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Background Note

20.

21

22.

Individuals can save as much as they like in a registered pension scheme subject to
overal limits on the amount of tax relief their pension savings can benefit from. These
limits are the lifetime and annual allowances. The lifetime allowance is the maximum
amount of pension and/or lump sum that an individual can take from pension schemes
that benefit from UK tax relief, including any UK tax relieved savings the individual
hasin arelieved non-UK pension scheme.

When an individual becomes entitled to their pension benefits, these benefits are tested
to see if they exceed the individua’s lifetime alowance. If they do the excess is
subject to the lifetime allowance charge. The rate of the charge will depend on how the
individual takestheir benefits. Any amount over the lifetime allowance taken asalump
sum istaxable at 55 per cent whilst any amount taken as a pension is taxable at 25 per
cent, and the income will be taxable at the individual’s marginal rate.

The Government announced on 5 December 2012 that legislation would be introduced
to reduce the standard lifetime allowance to £1.25 million for the 2014-15 tax year
onwards. It also announced that fixed protection 2014 (FP14) would be introduced to
protect individualsfrom potentially retrospectivetax charges arising from the reduction
and that it would consult on whether an individual protection regime should supplement
FP14, to offer amore flexible framework. At Budget 2013 the Government confirmed
that it would offer individual protection 2014 and that it would consult on the detail over
the summer. That consultation took place from 10 June to 2 September. A summary of
responses to the consultation was published on 10 December 2013.

Section 45: Taxable specific income: effect on pension input amount for non-UK

schemes

Summary

1 This section amends Finance Act 2004 to prevent the amount that is tested against the
annual allowance in respect of arelevant non-UK scheme from reducing as a result of
the member having taxable specific income.

2. The section makes amendments to the “appropriate fraction” in paragraphs 10 and 11

of Schedule 34 to Finance Act 2004. Paragraphs 10 and 11 of Schedule 34 modify
how the annual alowance charge appliesin respect of arelevant non-UK scheme, when
some or al of the pension input amounts are attributable to the member’s employer.
The appropriate fraction is intended to reduce the value of the pension input amounts
tested against the annual allowance when some of the member’s employment income
for the tax year is not subject to UK tax.

Details of the Section

3.

4.

Subsections (2) and (3) provide that any taxable specific income is included in the
numerator of the appropriate fraction, so treating it for the purposes of the annual
allowance charge the same as other employment incomethat istaxable. The appropriate
fraction previously not only undervalued how much of the employer pension provision
was potentially subject to the annua alowance charge but in consequence also
equivalently overvalued how much of that provision might count as employment
income by virtue of Chapter 2 of Part 7A (employment income provided through third
parties).

Subsection (4) provides when the amendments have effect.

Background Note

5.

This section removes an anomaly resulting from the way in which the employment
incometax legidlation interactswith the treatment of employer contributionsto relevant
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non-UK schemes, which could have led to another measure in Finance Act 2014
(section 50 - Employment-related securities etc) creating unintended tax and NIC
liabilities for internationally mobile employees.

The section is covered by aresolution made under the Provisional Collection of Taxes
Act 1968. Under this resolution employers account for income tax under Pay AsYou
Earn procedures for the 2014-15 tax year in accordance with the amendments this
section made before the 2014 Finance Bill received Royal Assent.

Section 46 and Schedule 7: Pension Schemes

Summary

1

This section and Schedule amend Finance Act 2004 (FA2004) to tackle the growing
threat of pension liberation and preserve pension savings. Pension liberation describes
schemes encouraging individual s to access their pension savings earlier than permitted
by Parliament. The changes are intended to make it harder for liberation schemes to
register for tax relief and ensure that tax charges and penalties applying whereliberation
occurs arefair.

Details of the Schedule

2.

Paragraph 1 introduces the amendments made by the Schedule.

Registration of pension schemes

3.

Paragraph 2 amends section 153 of FA2004, relating to new applicationsfor registration
of pension schemes.

Subparagraph 2(2) provides that HMRC has time to consider new registration
applications and does not have to make a decision immediately on receipt of the
application.

Subparagraph 2(3) amends section 153(5) to prescribe more circumstances in which
HMRC may refuse to register a pension scheme. These amendments allow HMRC to
refuseto register apension schemewhereit appearsto HMRC that the main purpose of
the schemeis not to provide pension benefits or the scheme administrator isnot afit and
proper person to be the scheme administrator. The amendments al so extend the existing
provisions relating to the failure to provide information or the provision of inaccurate
information to include documents provided in connection with the application as well
as where the scheme administrator has deliberately obstructed an HMRC official in
connection with an inspection of documents on the business premises of the scheme
administrator, where the inspection was approved by the tribunal.

Subparagraph 2(4) inserts new subsections (5A), (5B) and (5C) into section 153. New
subsections (5A) and (5B) define the scope of the information and documents covered
by section 153(5) as amended by subparagraph 2(3). New subsection (5C) expands on
the reference to afailure to comply with an information notice in section 153(5).

Paragraph 3 inserts new sections 153A to 153F into FA 2004. These provide new
powers for HMRC to request additional information and documents and a new
inspection power, including a power to enter business premises for the inspection,
in connection with an application to register a pension scheme. It also includes a
mechanism for appeals and penalties for failure to comply with a notice or the
production of inaccurate information or documents.

New section 153A provides that HMRC may send an information notice to the scheme
administrator of a pension scheme, or athird party, where an application to register a
scheme is made. The information notice can request any information or document that
isreasonably required by HMRC to make a decision on whether to register the scheme
or not. New subsection 153A (3) applies specified paragraphs of Schedule 36 to Finance
Act 2008 (FA2008) to information notices under new section 153A. Schedule 36 to
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FA 2008 prescribes HMRC's general powers to obtain and inspect information and
documents. New subsection 153A(4) requires that where the notice is sent to a person
other than the scheme administrator, it must be copied to the scheme administrator. New
subsections 153A(5) and (6) deal with appeals wherethe noticeis sent to a person other
than the scheme administrator and apply paragraph 32 of Schedule 36 FA2008 (appeals
against information notices) to any appeal under section 153A. Wherethe noticeis sent
to the scheme administrator, there are no penalties as failure to comply with that notice
may lead to HMRC refusing to register the pension scheme under section 153. The
scheme administrator may appeal under section 156 of FA2004 against a decision not
to register a pension scheme.

New subsections 153B(1) to (4) provide that HMRC may enter the business premises
of the scheme administrator or another person to inspect documents, in connection with
the application to register apension scheme. New subsection 153B(3) defines business
premises for the purposes of this section. New subsection 153B(4) applies paragraphs
10(2), 12, 15 and 16 of Schedule 36 FA2008 (power of inspection) for the purposes
of this section.

New subsection 153B(5) providesthat HM RC can not inspect adocument that could not
be requested under an information notice under Schedule 36 FA2008. New subsections
(6) and (7) allow HMRC to ask the tribunal to approve the inspection and specify that
where this occurs, paragraphs 13(1A), (2) and (3) of Schedule 36 FA2008 apply.

New section 153C imposes pendlties if a person other than the scheme administrator,
fails to comply with an information notice under new section 153A, or deliberately
obstructs an officer of HMRC carrying out an inspection under new section 153B
that has been approved by the tribunal. New subsection 153C(3) applies the penalty
provisionsin paragraphs 39(2), 40 and 44 to 49 of Schedule 36 FA2008 (penalties for
failure to comply or obstruction). Where penalties apply, a person isliable to a penalty
of £300, and daily penalties of up to £60 per day, if the failure to comply continues
after theinitial penalty isimposed.

New section 153D imposes penalties if an application to register a pension scheme
contains a material inaccuracy and the scheme administrator either did not take
reasonable care, or where the scheme administrator is aware of the inaccuracy but
does not inform HMRC. In these circumstances the scheme administrator is liable to
a penalty of up to £3,000 for each inaccuracy. New subsection 153D(8) applies the
assessment, appeal and enforcement provisions in paragraphs 46 to 49 of Schedule 36
FA2008 .

New section 153E imposes pendlties if the information or documents provided under
an information notice under new section 153A contain amaterial inaccuracy the person
either did not take reasonable care, or where the person is aware of the inaccuracy but
does not inform HMRC. New subsection 153E(2) imposes a penalty of up to £3,000
for each inaccuracy and applies the assessment, appeal and enforcement provisionsin
paragraphs 46 to 49 of Schedule 36 FA2008.

New section 153F imposes penalties if a declaration accompanying an application to
register a pension scheme is false and the person completing the declaration either
did not take reasonable care, or where they were aware of the inaccuracy but did not
inform HMRC. The penalty isup to £3,000 for each fal sehood. New subsection 153F(4)
applies the assessment, appeal and enforcement provisions in paragraphs 46 to 49 of
Schedule 36 FA2008.

Paragraph 4 inserts new section 156A into FA2004. This provides that if HMRC have
not made a decision on whether or not to register a pension scheme within a period
of 6 months of the application being received by HMRC, the scheme administrator
may appeal to the tribunal as if a decision had been taken by HMRC not to register
the scheme at the end of that period. Where the tribunal decides the pension scheme
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should have been registered, it will also provide the date from which it will be treated
as being registered.

Paragraph 5 provides that the amendments made by paragraphs 2 to 4, have effect in
relation to all applications to register a pension scheme received by HMRC on or after
20 March 2014 (the day after Budget Day). However where the application is made
before 1 September 2014, HMRC can not refuse to register the pension scheme
under section 153(5)(g), as inserted by subparagraph 2(3), that is, on the basis that it
appears to HMRC that the scheme administrator is not afit and proper person.

De-registration of pension schemes

17.

18.

19.

Paragraph 6 amends section 158 of FA2004 to add new grounds upon which a pension
scheme can be de-registered. These alow HMRC to de-register a scheme where it
appears that the main purpose of the scheme is not to provide pension benefits or the
scheme administrator is not a fit and proper person. HMRC may also de-register a
scheme where the scheme administrator has obstructed HMRC in the course of an
inspection approved by the tribunal. It also extends the existing provisions relating to
the failure to provide information or the provision of inaccurate information to apply
to all documents in connection with the pension scheme.

Paragraph 7 inserts new sections 159A to 159D into FA2004. These provide new
information and inspection powers for HMRC to establish whether the scheme
administrator isafit and proper person, aswell asamechanism for appeal sand penalties
for failure to comply with an information notice or the production of inaccurate
information or documents under new sections 159A or 159B. These sections mirror the
provisions of new sections 153A to 153C and 153E relating to information notices in
connection with an application to register a pension scheme.

Paragraph 8 provides that the amendments made by paragraphs 6 and 7, have effect
in relation to al registered pension schemes on or after 20 March 2014 (the day after
Budget Day), but before 1 September 2014 the provisions relating to the requirement
that the scheme administrator is afit and proper person do not apply.

Declarations required from person who is to be a scheme administrator

20.

Paragraph 9 amends section 270 of FA2004. Section 270 defines “scheme
administrator” and prescribes what declarations HMRC may require a person, who
wishes to be a scheme administrator, may be required to make.

Payments by registered pension schemes: surrender

21.

22.

23.

Paragraph 10 amends section 172A of FA2004 relating to surrenders of pension rights.
Subparagraph 10(2) repeal s subparagraph 172A(5)(d) to ensure that where a surrender
of rights is made to fund an authorised surplus payment to a sponsoring employer, the
surrender istreated as an unauthorised payment of the value of the rights surrendered.
Subparagraph 10(3) inserts new subsection (5A) into section 172A so that a surrender
of rightsin favour of dependant will be treated as an unauthorised payment unless the
new rights are provided under the same scheme under which the surrendered rights
were held.

Paragraph 11 amends section 207 of FA2004 relating to the authorised surplus
payments charge. It providesthat the authorised payment surplus charge does not apply
wherethe surplusisderived either directly or indirectly from asurrender of rightsto the
extent that surrender was treated as an unauthorised payment by virtue of section 172A,
as amended by paragraph 10.

Paragraph 12 provides when paragraphs 10 and 11 have effect.

Orders for money etc to be restored to pension schemes

24,

Paragraph 13 amends section 188 of FA2004 relating to relief for contributions paid
by or on behalf of the individual. New subsection (3A) of section 188 provides that
contributions made on the member’s behalf under a court order under sections 16(1),
19(4) or 21(2)(a) of Pensions Act 2004 or their Northern Ireland equivalent do not
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receive tax relief to the extent the contribution has enabled the member to claim
relief from unauthorised payments tax charges under section 266A FA2004. The court
orders specified in section 188 (as amended by paragraph 13) and in section 266A (as
amended by paragraph 14) are made or instigated by the Pensions Regulator with a
view to providing restitution for the member. Where relief has been claimed under
section 266A by virtue of the contribution, it is not appropriate for the member also
to get tax relief on the contribution. Taken together with the original tax reliefs on
contributionsto the scheme and the refund of unauthorised payment charges thiswould
amount to double relief in respect of the same amount. The amendments made by
paragraph 13 are closely connected with the amendments made by paragraph 14.

Paragraph 14 amends section 266A of FA2004. It provides that a member may claim
relief from an unauthorised payments tax charge or unauthorised payments surcharge
where contributions are paid on the member’s behalf to a registered pension scheme
pursuant to an order under section 16(1) of Pensions Act 2004 or its Northern Ireland
equivalent as a result of an unauthorised payment. The Pensions Regulator can use
section 16 of the Pensions Act 2004 to apply to a court to issue an order of restitution
to a member when pension scheme assets have been misused or misappropriated.

Paragraph 15 amends section 266B of FA2004. It provides that a scheme administrator
may claim relief from the scheme sanction charge where the sums and assets paid to
or on behalf of the member as an unauthorised payment are subsequently paid to a
registered pension scheme pursuant to an order under section 16(1) of Pensions Act
2004 or its Northern Ireland equivalent.

Paragraph 16 provides when paragraphs 13 to 15 have effect.

Liabilities of trustees appointed by Pensions Regulator etc

28.

29.

30.
31

32.

33.

35.

36.

37.

Paragraph 17 provides a power for HMRC to make regulations for assessments in
respect of any liability under new section 272C.

Paragraph 18 provides a consequential change in connection with new section 272C,
which isinserted into FA 2004 by paragraph 19.

Paragraph 19 inserts new sections 272A to 272C into FA2004.

New section 272A ensures that an independent trustee who is appointed as a result of
action by the Pensions Regulator does not become liable for specified tax charges that
predate their appointment.

New subsections 272A (1) and (2) provide when the section applies and in relation to
whom.

New section 272A(3) defines the date of the “relevant day” in respect of a person P
who is an Independent Trustee.

New subsection 272A(4) to (6) provide that where the independent trustee (P) becomes
a scheme administrator they do not become liable to the tax charges specified in
subsection (7) that they would otherwise assume liability for in their capacity as
scheme administrator. However, subsection (4) does not apply if P was the scheme
administrator before the relevant day, as defined in subsection (3).

New subsections 272A(7) to (11) prescribe which tax charges that P does not assume
liability for paying, which P otherwise would assume liability for by virtue of being
either the scheme administrator, a trustee or a person who controlled the management
of the pension scheme.

New Section 272B ensures that where a scheme administrator (Q) is appointed when
a pension scheme has one or more independent trustees, Q will not become liable to
specified tax charges.

New subsection 272B(1) provides when the section applies and in relation to whom.
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New subsections 272B(2) and (3) provide that Q does not assume any liability for those
tax charges specified in section 272A(7) that they would otherwise assume by virtue
of being either the scheme administrator or a person who controls the management
of the pension scheme. Subsection (5) defines the relevant day for the purposes
of section 272B, as well as section 272A when it applies for the purposes of new
section 272B.

New subsection 272B(4) provides that subsections (2) and (3) do not apply where Q
was a scheme administrator before the relevant day.

New subsection 272B(5) defines the date of the “relevant day” in respect of a person
Q, in relation to new section 272B as well as the tax charges prescribed in new
section 272A(7) to (11).

New section 272C specifies who is liable for those tax charges for which neither P nor
Q assume liability by virtue of new sections 272A and 272B.

New subsections 272C(1) and (2) prescribe the tax liabilities that the section applies
to. New subsection 272C(3) provides that the liability is retained or assumed by the
person or persons who were the scheme administrator immediately before the relevant
day inrelation to P or Q as appropriate.

New subsection 272C(4) provides that if there was no scheme administrator
immediately before the relevant day, the liability is retained or assumed by the last
scheme administrator before the relevant day.

New subsection 272C(5) provides that if there is any conflict between section 271
FA 2004 and subsections (3) and (4), then the liability will be as set out in subsections
(3) and (4).

New subsections 272C(6) and (7) provide that subsection (7) appliesif no one assumes
the liabilities under subsections (3) or (4) or the persons who do assume the liabilities
either can not be traced or are aready in serious default. In such cases, subsection (7)
provides that the liability for the tax charges will fall as set out in section 272(4) of
FA2004.

New subsection 272C(8) providesthat where subsection (7) appliesHMRC must notify
the person of their liability as soon asisreasonably practicable; but failureto do so does
not affect the person's liability.

New subsection 272C(9) provides that if a person is liable to a tax charge, and this
section imposes liability on another person, the first person does not cease to be liable
to that tax charge.

New section 272C(10) provides that a new scheme administrator appointed after the
Pension Regulator’ s intervention in the pension scheme has come to an end, takes over
responsibility for all the outstanding tax liabilities of the pension scheme.

New sections 272C(11) and (12) provide that ascheme administrator, who has assumed
liabilitiesby virtue of new sections 272C(3) and (4), may apply to HMRC to be released
from those liabilities and has the right of appeal to an independent tribunal if HMRC
refuses the application.

Paragraph 20 inserts new subsection (1A) into section 273 of FA2004, which sets out
the circumstances in which members of a pension scheme may assumetheliability of a
scheme administrator. New subsection (1A) extends section 273 to include caseswhere
a person other than the member had assumed liability for a tax charge under sections
239 and 241(1)(b) or (c) of FA2004 by virtue of section 272C, but has failed to pay
the tax due and has either died or ceased to exist or HMRC considers the failure to pay
the tax is of a serious nature.

Paragraph 21 makes consequential changes to section 274 of FA2004.
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Paragraph 22 provides that new sections 272A to 272C, which act in relation to
liabilities arising before Independent Trustees are appointed, do not apply

* Inrelation to aperson P, who is an Independent Trustee, unless P isfirst appointed
on or after 1 September 2014, and

e in relation to a person Q, who is a scheme administrator, unless the scheme in
guestion first had an independent trustee on or after 1 September 2014.

Paragraph 23 amends sections 169(5), 257(4), 261(1) and 264(2) of FA2004 to replace
‘incorrect’ with ‘inaccurate’, to ensure consistency in Part 4 of FA 2004.

Background Note

54.

55.

56.

Pensions tax relief is provided on contributions to a registered pension scheme for and
on behalf of a member, and once in the registered pension scheme any investment
growth on the funds is normally tax free. This tax relief is provided so that the funds
can be used in later life by the member and/or their dependants. The pensions tax
rules therefore set a minimum pension age at which benefits can normally be taken,
thisis currently age 55. Where benefits are taken before this age, except in prescribed
circumstances, for example on the payment of an ill heath pension, the payment of
benefits will be an unauthorised payment and significant tax charges apply to recover
the tax reliefs previoudy given.

A number of pension scheme promoters have set up schemes intended to enable
individuals to access some or all of their pension benefits before the minimum pension
age. To do this, they often use a registered pension scheme to which the member is
encouraged to transfer their pension to before the pension is‘liberated’ to the member.
In many cases the member is not told of the significant tax charges that will apply and
therefore are often left with little or no money after the promoter’ s fees have deducted.

These changes have been introduced to:

* Provideadditional powersto HMRC to help it detect and prevent the registration of
liberation schemes and to detect and de-register any liberation schemes that have
already been registered.

* Prevent authorised surpluses being artificialy created as a potential means of
liberation.

» Ensurethat wherethe Pensions Regulator becomesinvolved with a pension scheme
any tax charges are applied fairly.

Section 47: Glasgow Grand Prix

Summary

1

This section provides for an income tax exemption for non-UK resident competitors at
the Glasgow Grand Prix athletics event.

Details of the Section

2.

Subsection (1) provides that accredited competitors in the Glasgow Grand Prix who
meet the non-residence conditions will be exempt from UK income tax on any income
arising from Glasgow Grand Prix activities.

Subsection (2) defines what is meant by Glasgow Grand Prix activities for the purpose
of this section.

Subsection (3) defines what is meant by the non-residence condition for the purpose
of this section.
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Subsection (4) provides that withholding obligations provided by section 966 of the
Income Tax Act 2007 do not apply to any payment or transfer that givesriseto income
which benefits from the exemption provided by this section.

Subsection (5) defines the terms “accredited competitor”, “the games period”, “the
Glasgow Grand Prix”, and “income” for the purpose of this section.

Subsection (6) providesthat this section istreated as having comeinto force on 6 April
2014.

Background Note

8.

As announced on 12 February 2014, there will be an exemption from UK income tax
on any income arising for non-UK resident competitors at the Glasgow Grand Prix
athleticsevent to be held at Hampden Park in July 2014. The sectionintroducesasimilar
exemption to those granted for non-UK resident competitors at both the 2013 London
Anniversary Games and the 2014 Glasgow Commonwealth Games

Both employment and self-employment income arising to non-UK resident competitors
who compete in, or carry out activities primarily to promote or support, the Glasgow
Grand Prix will be exempted from income tax under this section. This exemption will
apply only in respect of income arising as a result of activities carried out during the
period 5 July to 14 July 2014. This exemption only applies where the competitor holds
a Glasgow Grand Prix accreditation card in the competitors' category which has been
issued by UK Athletics Ltd.

Section 48: Major Sporting Events: Power to Provide for Tax Exemptions

Summary

1

This section introduces a new power which allows the Government to make provision
by Treasury regulations for income tax and corporation tax for major sporting events.
Regulations made under this power must be approved by a resolution of the House of
Commons.

Details of the Section

2.
3.
4,

Subsection 2 details the particular circumstances for which provision may be made.
Subsection 3 details certain criteria by which classes of person may be specified.

Subsection 5 describes how the regulations are to be made. They will be subject to the
affirmative procedure so that adraft of a statutory instrument containing the provisions
must be laid before, and approved by, the House of Commons. This procedure will
alow for Parliamentary debate.

Background Note

5.

The Government is introducing a power to allow provision to be made for income tax
and corporation tax exemptions for major sporting events using secondary legislation.

The Government’s policy is to grant certain tax exemptions for sporting events if the
eventis:

e World-class,
e internationally mobile, and

» where exemption by the host country is arequirement of abid to host the event.
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7. In addition the Government has provided exemptions for events which were or are
exceptionally well-placed to extend and preserve the legacy of the London 2012
Olympic and Paralympic Games.

8. Previous exemptions and special provisions have needed to be legislated in a Finance

Bill. The power will enable the Government to make provision outside of that process.
This will allow for more flexibility whilst retaining Parliamentary scrutiny of any
proposed exemption or provision.

Section 49: Share | ncentive Plans: I ncreasesin Maximum Annual Awards Etc
Section 50: Share I ncentive Plans: Power to Adjust Maximum Annual Awards Etc

Summary

1 Section 49 increases the maximum value of the sharesthat can be awarded or purchased
each year under the Share Incentive Plan (SIP) tax advantaged employee share scheme.
Section 50 enables future changes to SIP limits to be made by Treasury Order.

Details of the Sections

Section 49: Share I ncentive Plans: I ncrease in Maximum Annual Awards Etc

2. Subsections (1) to (4) amend Schedule 2 of the Income Tax (Earnings and Pensions)
Act 2003 (ITEPA) to increase the maximum value of the SIP free shares that can be
awarded to an employee each year from £3,000 to £3,600; and the maximum amount
of an employee’ s salary that can be used to purchase SIP partnership shares each year
from £1,500 to £1,800. These changes took effect from 6 April 2014.

Section 50: Share Incentive Plans: Power to Adjust Maximum Annual Awards Etc

3. Subsections (1) to (4) amend Schedule 2 of I TEPA to allow future changesto SIP annual
[imits to be made by Treasury Order. This new power applies to the maximum value
of SIP free shares that can be awarded to an employee (as set out in paragraph 35
Schedule 2), the maximum amount of an employee’ ssalary that can be used to purchase
SIP partnership shares (paragraph 46) and the maximum ratio of matching shares to
partnership shares (paragraph 60). This change took effect from the date the Finance
Bill 2014 received Royal Assent.

Background Note

4, SIPs are tax advantaged 'all employee' share schemes, which enable employees to
acquire shares in various ways, up to maximum values specified in legislation. SIP
features may include the purchase of 'partnership shares' by employees by deduction
from salary, or the award of 'free shares or 'matching shares' by employers.

5. This increase in SIP limits reflects the Government's support for employee share
ownership.
6. Alongside this measure, the Government also proposes to increase the maximum

amount an employee can contribute to savings arrangements linked to tax advantaged
Save As You Earn share option schemes. That change was implemented by Treasury
Order and took effect from 6 April 2014.
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Section 51 and Schedule 8: Employee Share Schemes

Summary

1

This section and Schedule implement several recommendations of the Office of
Tax Simplification (OTS) to smplify the tax rules and administrative processes for
employee share schemes. The main changes include:

* Replacing approval by HM Revenue & Customs (HMRC) with self certification
for three of the tax advantaged employee share schemes - Share Incentive Plans
(SIP), Save As You Earn Option Schemes (SAYE) and Company Share Option
Plans (CSOP).

e Introducing online filing for all employee share scheme returns and information,
including for Enterprise Management Incentives (EMI) and non-tax advantaged
arrangements providing employment-related securities.

» anumber of technical changestothe SIP, SAY E and CSOP rulesdesigned to clarify
thelegid ation, including modification of the 'purposetest’ that must be met by these
schemes.

These changes aim to simplify the employee share scheme rules where these may
create undue complexities or unnecessary administrative burdens for scheme users.
They support the Government's objective to simplify the tax system. The changes will
comeinto effect on 6 April 2014.

Details of the Schedule

3.

The Schedule implements a series of changes across all schemes and arrangements
providing employment-related securities.

The main legidlation as it currently stands is set out in Income Tax (Earnings and
Pensions) Act 2003 (ITEPA). The provisions on SIP are in sections 488-515 and
Schedule 2 to ITEPA; on SAYE in sections 516-519 and Schedule 3; on CSOP in
sections 521-526 and Schedule 4; and on EMI in sections 527-541 and Schedule 5. The
rules concerning the provision of information to HMRC in relation to employment-
related securities are in sections 421J-421L. Statutory references in this Note are to
provisionsin ITEPA unless otherwise stated.

Part 1: Sharelncentive Plans

5.

Paragraph 1 introduces amendments to Chapter 6 of Part 7 of ITEPA, which provides
for incometax advantagesto be available in connection with shares obtained under SIP.

Paragraphs 2-12 make various changes to Chapter 6 to reflect the replacement of
the present arrangements for HMRC approval of SIPs with self certification of plans
by employers. In particular the paragraphs remove legidative references to ‘approved
SIPs.. Instead the concept isintroduced of SIPsthat meet the conditions being certified
by employers as 'Schedule 2 SIPs.

Paragraph 8 modifies the current rules in Chapter 7 for determining the value
of partnership shares (and the amount that counts as employment income of the
participant) upon the shares ceasing to be subject to the plan within five years of
their acquisition by the participant. This includes specia rules that apply in certain
circumstances where shares are required to be offered for sale by the participant.

Paragraphs 13-32 set out amendments to Schedule 2 ITEPA. Many of these are
consequential changes caused by the shift from HMRC approva of SIPs to self
certification by employers, and there are new powers for HMRC to determine that a
planisno longer to be a Schedule 2 SIP, and to make enquiriesinto the running of aSIP.
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Paragraph 16 amends the introductory provision for the SIP rules in paragraph 1
Schedule 2, taking account of the new self certification arrangements and HMRC
powersto enquireinto plansand decidethat certain plans should not be Schedule 2 SIPs.

Paragraph 19 amends paragraph 7 Schedule 2 to introduce a new purpose test to be met
by Schedule 2 SIPs. In addition to the current requirement that the purpose of a SIP
must be to provide shares that give employees a continuing stake in the company, key
new conditions are that SIPs must not provide benefits other than in accordance with
Schedule 2 (unless the benefits are the same as the employee would have received had
the shares been acquired outsidethe SIP), and in particular must not provide participants
with cash as an alternative to shares.

Paragraph 23 amends paragraph 43 Schedule 2 to make clear that aplan may require an
employeewho has purchased SIP partnership sharesto offer the sharesfor salein certain
circumstances, and provides conditions in relation to the price at which the shares are
to be offered for sale.

Paragraph 25 amends the provisions in paragraph 56 Schedule 2 concerning the
repayment of partnership share money to employees. It concerns casesin which HMRC
give notice that the plan is not to be a Schedule 2 SIP, and takes account of the right
of companies to appeal against such anotice.

Paragraph 26 amends paragraph 65 Schedule 2 to make clear that a plan may require
an employee who has acquired SIP dividend shares offer them for sale in certain
circumstances, and provides conditions in relation to the price at which the shares are
to be offered for sale.

Paragraph 28 inserts a new Part 10 in Schedule 2, setting out rules for notification of
SIPs, annual returns and HMRC enquiries. The new provisions reflect the shift to self
certification of plansand onlinefiling of returns. They include HMRC powersto apply
penalties, determine that a plan is not to be a Schedule 2 SIP and make enquiries into
the running of a SIP, aswell as appeal rightsin respect of these powers.

New paragraph 81A of Schedule 2 provides new rules concerning notification of SIPs
to HMRC. For aplan to be a Schedule 2 SIP and qualify for favourable tax treatment,
the company must give notice to HMRC and make a declaration that the plan meets
and, where the declaration is made after the first award of shares, has met the relevant
conditions of Schedule 2. The notice should be given by 6 July following the tax year
in which the first award of shares is made under the scheme, and sub-paragraph (5)
explains when the plan will be a Schedule 2 SIP in cases when this deadline is missed.

New paragraph 81B obliges companies to make annual returns to HMRC in respect of
SIPs for which notice has been given under paragraph 81A, containing the information
required by HMRC. Returns must give details of any alterations made to a key feature
of the SIP or the plan trust in the tax year in question and contain a declaration by the
employer. Returns must be made not later than 6 July following the end of the tax year
to which they relate, and must be in the form required by HMRC. The requirement to
make an annual return to HMRC applies for each year prior to and including the year
of the termination of a plan. If companies become aware of errors or inaccuracies in
returns, they must provide amended returns correcting the position without delay.

New paragraph 81C lays down the penalties to which companies may be liable for
failure to deliver annual returns by the specified deadline. An exception is allowed
where companies have a 'reasonable excuse' for the failure.

New paragraph 81D provides that notification of SIPs and annual SIP returns must be
delivered in electronic form in a manner prescribed by HMRC, unless a company has
been specifically allowed by HMRC to use some other form. The Commissioners for
HMRC must prescribe how the notices and returns must be submitted.
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New paragraph 81E sets out the penaltiesthat may apply wherereturnsare not delivered
in the form required by HMRC; or where they contain material inaccuracies that are
careless or deliberate, or are not corrected by the company.

New paragraph 81F empowers HMRC to make enquiriesinto a SIP after giving notice
to a company of their intention to do so, and sets out time periods for providing
this notice. Thisis alowed in specified circumstances, including where HMRC have
reasonable grounds for believing the requirements of Schedule 2 are not or have not
been met in relation to the plan.

New paragraph 81G provides the rules for closure of HMRC enquiries, the decision
that may be included within an HMRC closure notice, the right of companies to apply
to tribunals to direct that closure notices be given and the requirement on the tribunal
to provide such adirection in certain circumstances.

New paragraph 81H sets out the action HMRC may take where a SIP does not meet or
has not met the conditions of Schedule 2. If the breach of the SIP rulesis considered
serious enough to warrant it, HMRC may decide that a plan is not to be a Schedule 2
SIP either from the time of the closure notice or such time asis specified in the notice,
and the company is liable for a penalty. This will not affect the operation of the SIP
rules (and any tax advantages available) in relation to shares awarded prior to the time
in question.

New paragraph 811 sets out the action HMRC may take in cases where a breach of
the SIP rules is not considered serious enough for the plan not to be a Schedule 2 SIP.
HMRC will require the company to put right any failure within a specified period, and
thecompany isliablefor apenalty. Wherethe breach isnot put right within the specified
period, HMRC may provide by a 'default notice' that a plan is not to be a Schedule 2
SIP either from the time of the notice or such time as is specified in the notice, and
the company isliable for afurther penalty. Thiswill not affect the operation of the SIP
rules (and tax advantages available) in relation to shares awarded prior to the time in
guestion.

New paragraph 81J sets out procedures for the assessment and enforcement of penalties
by HMRC, including time limits as to when penalties may be imposed and when
payment must be made.

New paragraph 81K provides rights for companies to appea against decisions of
HMRC, for example that a plan is not to be a Schedule 2 SIP and on imposition of
penalties, and lays down time limits for appeals, rules for the handling of appeals and
the action tribunals may take in response to an appeal.

Paragraph 30 confirms that shares appropriated to, or acquired on behalf of, a SIP
participant may not be awarded under a plan following its termination. This makes
clear that the paragraph 90 Schedule 2 prohibition on the award of further shares after
termination of aplan appliesto SIP dividend shares aswell as other types of SIP shares.

Paragraph 31 amends HMRC's powers in paragraph 93 Schedule 2 to require
information concerning a SIP. In particular HMRC are empowered to require
information needed to check details supplied by companiesin their notification of aSIP
or annual SIP returns, or to determine the liability to tax of any relevant person.

Paragraphs 33-43 make amendments to various provisions of Taxation of Chargeable
GainsAct 1992 (TCGA) arising from the replacement of HMRC approval of SIPswith
self certification.

Paragraphs 44-52 make amendments to various provisions of I TEPA and Finance
Act 2004 (FA 2004).

Paragraphs 53-67 make amendments to various provisions of Income Tax (Trading and
Other Income) Act 2005 (ITTOIA).
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Paragraphs 57 and 63 introduce modifications to the rules that apply to determine for
income tax purposes the amount of distribution treated as made to the SIP participant,
and the amount of dividend treated as paid to the participant, where dividend shares
cease to be subject to a Schedule 2 SIP within three years of their acquisition on the
participant's behalf where shares are required to be offered for sale by a SIP participant.

Paragraphs 68-73 make amendments to various provisions of Income Tax Act 2007
(ITA 2007).

Paragraphs 74-83 make amendmentsto various provisions of Corporation Tax Act 2009
(CTA 2009). These amendments arise from the replacement of HMRC approval of SIPs
with sdf certification, and include in paragraph 83 an amendment to section 998 CTA
20009 to enable an officer of HMRC to direct that a deduction made under section 987
CTA 2009 for the costs of setting up a SIP is withdrawn where a plan ceases to be a
Schedule 2 SIP.

Paragraphs 84-87 make amendments to the Individual Savings Account Regulations
1998.

Paragraph 88 revokes the Employee Share Schemes (Electronic Communications of
Returns and Information) Regulations 2007, which are superseded by the provisions
of this Schedule.

Paragraph 89 providesthat the new rulesfor SIPs comeinto force on 6 April 2014, and
paragraph 90 introduces transitional provisions for SIPs approved by HMRC before
that date.

Paragraph 91 providesthat in the case of SIPs approved immediately before 6
April 2014, any provisions of the plan which require HMRC approval for any purpose
will have effect from that date without the requirement for approval (except where
approval is expressly required under Schedule 2).

Paragraph 92 provides that for these existing approved SIPs the new purpose test
introduced by paragraph 19 of this Schedule only applies from such time as there is
alteration to a key feature of the SIP or the plan trust.

Paragraph 93 provides that these existing approved SIPs have effect from 6
April 2014 asif the SIP and plan trust include various modifications made by Part 1
of this Schedule.

Paragraph 94 modifies arrangements for the notification of these plans under self
certification (including the declaration required within the notice), as well as HMRC's
powers of enquiry. In the case of shares acquired or appropriated under a SIP before
6 April 2014, the SIP code (and tax advantages where appropriate) will still apply in
relation to these shares, whether or not the plan is notified to HMRC. HMRC's ability
to determine that a schemeisnot a Schedule 2 SIP appliesin relation to breaches of the
SIP rulesthat occurred prior to 6 April 2014. An annual returnisrequired in relation to
the schemes even if the scheme has not been notified to HMRC.

Paragraph 95 ensures that the availability of certain corporation tax deductions in
relation to set up costsfor a SIP approved by HMRC before 6 April 2014 is not affected
by any changesin Part 1 of the Schedule.

Part 2: SAYE Option Schemes

42.

43.

Paragraph 97 introduces amendments to Chapter 7 of Part 7 of ITEPA, which provides
for exemption from income tax in connection with share options granted under SAYE
schemes.

Paragraphs 98-101 make various changes to Chapter 7, mainly to reflect the
replacement of the present arrangements for HMRC approval of SAYE schemes
with sdlf certification by scheme organisers. In particular these paragraphs remove
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legidlative references to ‘approved SAY E schemes. Instead the concept is introduced
of schemesthat meet the conditions being certified by scheme organisersas'Schedule 3
SAY E option schemes. In addition, paragraph 101 amends section 519 I TEPA toreflect
the tax relief available for certain exercises of SAY E options in the case of a'non-UK
company reorganisation arrangement'.

Paragraphs 102-120 set out amendments to Schedule 3 ITEPA. Many of these are
consequential changes caused by the shift from HMRC approval of SAYE schemes
to self certification by employers, and there are new powers for HMRC to determine
that a scheme is not to be a Schedule 3 SAY E scheme, and to make enquiries into the
running of a scheme.

Paragraph 105 amends the introductory provision for the SAYE rules in paragraph
1 Schedule 3, taking account of the new self certification arrangements and HMRC
powers to enquire into schemes and decide that certain schemes should not be
Schedule 3 SAY E schemes.

Paragraph 108 amends paragraph 5 Schedul e 3 to introduce anew purposetest to be met
by Schedule 3 SAY E schemes. Key conditions are that schemes must provide benefits
for employees and directorsin the form of share options, and must not provide benefits
other than in accordance with Schedule 3. In particular, schemes must not provide
participants with cash as an alternative to shares or share options.

Paragraph 109 amends the requirements rel ating to shares that may be subject to SAYE
options to reflect changes made in paragraph 114 of this Schedule, concerning the
exercise of options on certain company events where shares in the company to which
an option relates cease to meet the conditions of Schedule 3.

Paragraph 111 amends the provisions of paragraph 28 Schedule 3, which alow
adjustment of the price, amount or description of shares under an SAY E option where
there is a variation in the share capital of the company. This amendment removes the
requirement for these adjustments to be approved by HMRC, but provides that the
market value of the shares that may be acquired under the option and the exercise price
of the option must be substantially the same immediately before and after the variation.

Paragraph 112 amendsthe provisionsin paragraph 32 Schedul e 3 to make clear that the
twelve month exercise period for options held by a participant who diesis aminimum.

Paragraph 113 amends provisions in paragraph 34 Schedule 3 concerning exercise of
optionswhere employment ceases, to remove aminor element of duplicationinrelation
to arrangements under the Transfer of Undertakings (Protection of Employment)
Regulations.

Paragraph 114 amends provisions in paragraph 37 Schedule 3 alowing exercise of
SAY E options where certain ‘company events occur.

e The circumstances in which paragraph 37 may apply in 'non-UK company
reorganisations' are clarified in new sub-paragraph (4A).

*  Wheresharesin the company to which an option rel ates cease to meet the conditions
of Schedule 3, because control of the origina company has changed hands in
various specified circumstances, new sub-paragraphs (6B) to (6D) of paragraph
37 alow scheme rules to provide that the option may still be exercised by the
participant within a period of 20 days after the relevant event.

* New sub-paragraphs (6E) to (6F) allow scheme rules to provide for options to be
exercised within a period of 20 days before a genera offer to acquire the whole
of the issued share capital of the company to which an option relates, or before
certain takeovers sanctioned by the courts where an offeror has the right to buy
out minority shareholders. Where scheme rules make such a provision, they must
also provide that, if in such cases an option has been exercised in anticipation of
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achange of control and this does not in the event take place within 20 days of the
exercise, that exercise istreated as having had no effect.

Paragraph 115 concerns provisions in paragraph 38 Schedule 3 allowing exchange
of options on a company reorganisation. Scheme rules may provide for exchange of
optionsif acompany acquires control asaresult of a'non-UK company reorganisation
arrangement’, where certain conditions are met.

Paragraph 116 amends provisions in paragraph 39 Schedule 3 concerning the
requirements about share options granted in exchange for other SAYE options on a
company reorganisation. In such an exchange, the market value of the shares that may
be acquired under the option and the exercise price of the option must be substantially
the sameimmediately before and after the variation. The market value of sharesfor the
purposes of paragraph 39 must be determined using a methodology agreed by HMRC.

Paragraph 117 inserts a new Part 8 in Schedule 3, setting out rules for notification of
SAY E schemes, annual returns and HMRC enquiries. The new provisions reflect the
shift to self certification of schemes and online filing of returns. They include HMRC
powers to apply penalties, determine that a scheme is not to be a Schedule 3 SAYE
scheme and make enquiries into the running of a scheme, as well as appeal rightsin
respect of these powers.

New paragraph 40A of Schedule 3 provides new rules concerning notification of SAY E
schemes to HMRC. For a scheme to be a Schedule 3 SAYE scheme and qualify for
favourable tax treatment, the scheme organiser must give notice to HMRC and make a
declaration that it meets and, if the declaration is made after the date of the first grant
of options, has met the conditions of Schedule 3. The notice should be given by 6 July
following the tax year in which the first option is granted under the scheme, and sub-
paragraph (5) explains when the scheme will be a Schedule 3 SAY E scheme in cases
where this deadline is missed.

New paragraph 40B obliges scheme organisers to make annua returns to HMRC in
respect of Schedule 3 SAY E schemes, containing the information required by HMRC.
Returns must give details of any alterations made to akey feature of the SAY E scheme
inthetax year in question and of any variations made to terms of SAY E optionsto take
account of variations in share capital; and must contain a declaration by the scheme
organiser. Returns must be made not later than 6 July following the end of the tax year
to which they relate, and must be in the form required by HMRC. The requirement to
make an annua return to HMRC applies for each year prior to and including the year
of the termination of a scheme. This will be where there are no outstanding options
under the scheme, and no intention to grant any further options under the scheme. If
scheme organisers become aware of errors or inaccuraciesin returns, they must provide
amended returns correcting the position without delay.

New paragraph 40C lays down the penalties to which scheme organisers may beliable
for failure to deliver annual returns by the specified deadline. An exception is allowed
where scheme organisers have a 'reasonabl e excuse' for the failure.

New paragraph 40D provides that notification of SAYE schemes and annual SAYE
returns must be delivered in electronic form in amanner prescribed by HMRC, unless
a scheme organiser has been specifically alowed by HMRC to use some other form.
The Commissioners for HMRC must prescribe how the notices and returns must be
submitted.

New paragraph 40E sets out the penaltiesthat may apply wherereturnsare not delivered
in the form required by HMRC; or where they contain material inaccuracies that are
careless or deliberate, or are not corrected by the scheme organiser.

New paragraph 40F empowers HMRC to make enquiries into an SAY E scheme after
giving notice to scheme organisers of their intention to do so, and sets out time periods
for providing this notice. Thisis allowed in specified circumstances, including where
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HMRC have reasonable grounds for believing the requirements of Schedule 3 are not
or have not been met in relation to the scheme.

New paragraph 40G provides the rules for closure of HMRC enquiries, the decisions
that may be included in an HMRC closure notice, the right of scheme organisers to
apply to tribunals to direct that closure notices be given and the requirement on the
tribunal to provide such adirection in certain circumstances.

New paragraph 40H sets out the action HMRC may take where an SAY E scheme does
not meet or has not met the conditions of Schedule 3. If the breach of the SAYE rules
is considered serious enough to warrant it, HMRC may decide that a scheme is not to
be a Schedule 3 SAY E scheme either from the time of the closure notice or such time
asis specified in the notice, and the scheme organiser is liable for a penalty. This will
not affect the operation of the SAY E rules (and tax advantages available) in relation to
options granted prior to, but exercised after, the time in question.

New paragraph 40l sets out the action HMRC may take in cases where a breach of the
SAYE rulesis not considered serious enough that the schemeis not to be a Schedule 3
SAY E scheme. HMRC will require the scheme organiser to put right any failure within
aspecified period, and the scheme organiser isliable for apenalty. Where the breach is
not put right within the specified period, HMRC may provide by a'default notice' that a
schemeisnot to bea Schedule 3 SAY E scheme either from thetime of the notice or such
time asis specified in the notice, and the scheme organiser isliable for afurther penalty.
Thiswill not affect the operation of the SAYE rules (and tax advantages available) in
relation to options granted prior to, but exercised after, the time in question.

New paragraph 40J sets out proceduresfor the assessment and enforcement of penalties
by HMRC, including time limits as to when penalties may be imposed and when
payment must be made.

New paragraph 40K provides rights for scheme organisers to appeal against decisions
of HMRC, for example that a scheme is hot to be a Schedule 3 SAY E scheme and on
imposition of penalties, and lays down time limits for appeals, rulesfor the handling of
appeals and the action tribunals may take in response to an appeal.

Paragraph 118 amends HMRC's powers in paragraph 45 Schedule 3 to require
information concerning an SAYE scheme. In particular HMRC are empowered to
require information needed to check details supplied by scheme organisers in their
notification of an SAY E scheme or annual SAY E returns, or to determine the liability
to tax of any relevant person.

Paragraph 119 explains the term 'non-UK company reorganisation arrangement’,
involving companies set up under the law of an oversess territory, for the purposes of
the SAY E code.

Paragraphs 121-128 make amendments to various provisions of TCGA, mainly arising
from the replacement of HMRC approval of SAY E schemes with self certification.

Paragraphs 129-142 make amendments to various provisions of ITEPA, FA 2004,
ITTOIA and CTA 2009.

Paragraphs 143-145 make amendments to the Individual Savings Account Regulations
1998.

Paragraph 146 provides that the new rules for SAYE schemes come into force
on 6 April 2014, and paragraph 147 introduces transitional provisions for schemes
approved by HMRC before that date.

Paragraph 148 provides that in the case of SAYE schemes approved immediately
before 6 April 2014, any provisions of the scheme which require HMRC approval
for any purpose will have effect from that date without the requirement for approval
(except where approval is expressy required under Schedule 3).
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Paragraph 149 provides that for these existing approved schemes the new purpose test
introduced by paragraph 108 of this Schedule only applies from such time as there is
alteration to a key feature of the scheme.

Paragraphs 150-154 provide that these existing approved schemes have effect
from 6 April 2014 asif the scheme includes various modifications made by Part 2 of
this Schedule, and also provides that other modifications made by Part 2 do not have
effect in certain circumstances.

Paragraph 155 modifiesthe arrangementsfor the notification of these existing approved
schemes under self certification (including the declaration required within the notice),
as well as HMRC's powers of enquiry. In the case of SAY E options granted before

6 April 2014, the SAYE code (and tax advantages where appropriate) will still apply
in relation to these options, whether or not the scheme is notified to HMRC. HMRC's
ability to determine that a schemeisnot a Schedule 3 SAY E scheme appliesin relation
to breaches of the SAY E rules that occurred prior to 6 April 2014. An annual return is
required in relation to the scheme even if the scheme has not been notified to HMRC.

Paragraph 156 ensures that the availability of certain corporation tax deductions in
relation to set up costs for a SAY E scheme approved by HMRC before 6 April 2014 is
not affected by any changesin Part 2 of the Schedule.

Part 3: CSOP Schemes

7.

78.

79.

80.

81.

82.

83.

Paragraph 158 introduces amendmentsto Chapter 8 of Part 7 of ITEPA, which provides
for exemption from income tax in connection with share options granted under CSOP
schemes.

Paragraphs 159-162 make various changes to Chapter 7 to reflect the replacement
of the present arrangements for HMRC approval of CSOPs with self certification
by scheme organisers. In particular these paragraphs remove legidative references to
‘approved CSOP schemes. Instead the concept is introduced of schemes that meet the
conditions being certified by scheme organisers as 'Schedule 4 CSOP schemes. In
addition, paragraph 161 makes changes to section 524 ITEPA to reflect the tax relief
available for certain exercises of CSOP options in the case of a 'non-UK company
reorganisation arrangement'.

Paragraphs 163-182 set out amendments to Schedule 4 ITEPA. Many of these are
consequential changes caused by the shift from HMRC approval of CSOPs to self
certification by employers, and there are new powers for HMRC to determine that a
scheme is not to be a Schedule 4 CSOP, and to make enquiries into the running of a
scheme.

Paragraph 166 amends the introductory provision for the CSOP rules in paragraph 1
Schedule 4, taking account of the new self certification arrangements for CSOP and
HMRC powers to enquire into schemes and decide that certain schemes should not be
Schedule 4 CSOPs.

Paragraph 169 amends paragraph 5 Schedule 4 to introduce a new purpose test that
must met by Schedule 4 CSOPs. Key conditions are that schemes must provide benefits
for employees and directorsin the form of share options, and must not provide benefits
other than in accordance with Schedule 4. In particular, schemes must not provide
participants with cash as an alternative to shares or share options.

Paragraph 171 amends the requirements rel ating to shares that may be subject to CSOP
options, to reflect changes made in paragraph 175 of this Schedule concerning the
exercise of options on certain company events, where shares in the company to which
an option relates cease to meet the conditions of Schedule 4.

Paragraph 173 inserts new paragraph 21A in Schedule 4, which sets out a series of
general conditions that CSOP options must satisfy. In particular, certain terms of the
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option must be stated at the time the option is granted. Terms of an option may be
changed after grant, but only as provided for in paragraph 22 of Schedule 4 (concerning
regquirements as to the price for acquisition of shares) or on the basis of a mechanism
stated at the grant of the option. Any such mechanism must be applied in a fair and
reasonable way. The terms of the option and any mechanism for varying it must be
notified to the participant as soon as practicable after grant of the option.

Paragraph 174 amends the provisions of paragraph 22 Schedule 4, which allow
adjustment of the price, amount or description of shares under a CSOP option where
there is a variation in the share capital of the company. This amendment removes the
requirement for these adjustments to be approved by HMRC, but provides that the
market value of the shares that may be acquired under the option and the exercise price
of the option must be substantially the sameimmediately before and after the variation.

Paragraph 175 amends provisions in paragraph 25 Schedule 4 concerning the exercise
of options after the death of the participant, to make clear that the twelve month exercise
period for options held by a participant who dies is a minimum.

Paragraph 176 amends provisions in paragraph 25A Schedule 4 allowing exercise of
CSOP options where certain ‘company events' occur.

* The circumstances in which paragraph 25A may apply in 'non-UK company
reorganisations are clarified in new sub-paragraph (6A).

*  Wheresharesin the company to which an option rel ates cease to meet the conditions
of Schedule 4, because control of the origina company has changed hands in
various specified circumstances, new sub-paragraphs (7B) to (7D) of paragraph
25A dlow scheme rules to provide that the option may still be exercised by the
participant within a period of 20 days after the relevant event.

* New sub-paragraphs (7E) to (7F) alow scheme rules to provide for options to be
exercised within a period of 20 days before a general offer to acquire the whole
of the issued share capital of the company to which an option relates, or before
certain takeovers sanctioned by the courts where an offeror has the right to buy out
minority shareholders. Where scheme rules make such a provision, they must also
providethat if in such cases an option has been exercised in anticipation of achange
of control and this does not in the event take place within 20 days of the exercise,
that exercise is treated as having had no effect.

Paragraph 177 concerns provisions in paragraph 26 Schedule 4 allowing exchange
of option on a company reorganisation. Scheme rules may provide for exchange of
optionsif acompany acquires control asaresult of a'non-UK company reorganisation
arrangement', where certain conditions are met.

Paragraph 178 amends provisions in paragraph 27 Schedule 4 concerning the
requirements about share options granted in exchange for other CSOP options on a
company reorganisation. In such an exchange, the market value of the shares and the
price payable for the shares by the participant must be substantially the same under the
new optionsasit was under the old options. The market value of sharesfor the purposes
of paragraph 27 must be determined using a methodology agreed by HMRC.

Paragraph 179 inserts a new Part 7 in Schedule 4, setting out rules for notification of
CSOPs, annual returnsand HMRC enquiries. The new provisionsreflect the shift to self
certification of schemes and online filing of returns. They include HMRC powers to
apply penalties, determine that a scheme is not a Schedule 4 CSOP and make enquiries
into the running of a scheme, as well as appeal rights in respect of these powers.

New paragraph 28A of Schedule4 providesnew rules concerning notification of CSOPs
to HMRC. For a scheme to be a Schedule 4 CSOP and qualify for favourable tax
trestment, the scheme organiser must give notice to HMRC and make a declaration that
it meets and, where the declaration is made after the first grant of options, has met the

79



91.

92.

93.

94,

95.

96.

97.

98.

99.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

conditions of Schedule 4. The notice should be given by 6 July following the tax year
in which the first option is granted under the scheme and sub-paragraph (5) explains
when a scheme will be a Schedule 4 CSOP in cases where this deadline is missed.

New paragraph 28B obliges scheme organisers to make annual returns to HMRC in
respect of Schedule 4 CSOPs, containing the information required by HMRC. Returns
must give details of any alterations made to a key feature of the CSOP in the tax year
in question and of any variations made to terms of CSOP options to take account of
variations in share capital; and must contain a declaration by the scheme organiser.
Returns must be made not later than 6 July following the end of the tax year to which
they relate, and must be in the form required by HMRC. This requirement to make
an annual return to HMRC applies for each year prior to and including the year of
the termination of a scheme. This will be where there are no outstanding options
under the scheme, and no intention to grant any further options under the scheme. If
scheme organi sers become aware of errors or inaccuraciesin returns, they must provide
amended returns correcting the position without delay.

New paragraph 28C lays down the penalties to which scheme organisers may beliable
for failureto deliver annual returns by the specified deadline. An exception is specified
where scheme organisers have a 'reasonabl e excuse' for the failure.

New paragraph 28D provides that notification of CSOPs and annual CSOP returns
must be delivered in electronic form in a manner prescribed by HMRC, unless a
scheme organiser has been specifically allowed by HMRC to use some other form.
The Commissioners for HMRC must prescribe how the notices and returns must be
submitted.

New paragraph 28E sets out the penaltiesthat may apply wherereturnsare not delivered
in the form required by HMRC; or where they contain material inaccuracies that are
careless or deliberate, or are not corrected by the scheme organiser.

New paragraph 28F empowers HMRC to make enquiries into a CSOP after giving
notice to scheme organisers of their intention to do so, and sets out time periods for
providing this notice. This is allowed in specified circumstances, including where
HMRC have reasonable grounds for believing the requirements of Schedule 4 are not
or have not been met in relation to the scheme.

New paragraph 28G provides the rules for closure of HMRC enquiries, the decisions
that may be included in an HMRC closure natice, the right of scheme organisers to
apply to tribunals to direct that closure notices be given and the requirement on the
tribunal to provide such adirection in certain circumstances.

New paragraph 28H sets out the action HMRC may take where a CSOP does not meet or
has not met the conditions of Schedule 4. If the breach of the CSOP rulesis considered
serious enough to warrant it, HMRC may decide that aschemeis not to be a Schedule 4
CSOP either from thetime of the closure notice or such time asisspecified in the notice,
and the scheme organiser isliable for a penalty.

New paragraph 28I sets out the action that HMRC may take in cases where a breach
of the CSOP rules is not considered serious enough that the scheme is not to be a
Schedule 4 CSOP. HMRC will require the scheme organiser to put right any failure
within a specified period, and the scheme organiser is liable for a penaty. Where the
breach is not put right within the specified period, HMRC may provide by a 'default
notice' that a scheme is not to be a Schedule 4 CSOP either from the time of the notice
or such time asis specified in the notice, and the scheme organiser isliable for afurther
penalty.

New paragraph 28J sets out proceduresfor the assessment and enforcement of penalties
by HMRC, including time limits as to when penalties may be imposed and when
payment must be made.
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New paragraph 28K provides rights for scheme organisers to appeal against decisions
of HMRC, for examplethat aschemeis not to be a Schedule 4 CSOP and on imposition
of penalties, and lays down time limits for appeals, rules for the handling of appeals
and the action tribunals may take in response to an appeal.

Paragraph 180 amends HMRC's powers in paragraph 33 Schedule 4 to require
information concerning a CSOP. In particular HMRC are empowered to require
information needed to check details supplied by ascheme organiser in their notification
of a CSOP scheme or annual CSOP returns, or to determine the liability to tax of any
relevant person.

Paragraph 181 explains the term 'non-UK company reorganisation arrangement’,
involving companies set up under the law of an overseas territory, for the purposes of
the CSOP code.

Paragraphs 183-189 make amendmentsto various provisionsof TCGA arising fromthe
move to self certification of CSOPs.

Paragraphs 190-203 make amendments to various provisions of ITEPA.

Paragraph 204 providesthat the new rulesfor CSOPs comeinto force on 6 April
2014, and paragraph 205 introduces transitional provisions for schemes approved by
HMRC before that date.

Paragraph 206 provides that in the case of CSOPs approved immediately before

6 April 2014, any provisions of the scheme which require HMRC approval for any
purpose will have effect from that date without the requirement for approval (except
where approval is expressly required under Schedule 4).

Paragraph 207 provides that for these existing approved schemes the new purpose test
introduced by paragraph 168 of this Schedule only applies from such time as there is
alteration to a key feature of the scheme.

Paragraphs 208-212 provide that these existing approved schemes have effect from

6 April 2014 as if the scheme includes various modifications made by Part 3 of this
Schedule, and also provides that other modifications made by Part 3 do not have effect
in relation to options granted under the scheme before that date.

Paragraph 213 modifiesthe arrangementsfor the notification of these existing approved
schemes under self certification (including the declaration required within the notice),
aswell as HMRC's powers of enquiry. In the case of CSOP options granted before 6
April 2014, the CSOP code (and tax advantages where appropriate) will apply in
relation to these options, unless the scheme is not notified to HMRC or prior to 6 April
2014 HMRC refused to approve the scheme or decided to withdraw approval. HMRC's
ability to determine that a scheme is not a Schedule 4 CSOP applies in relation to
breaches of the CSOP rules that occurred prior to 6 April 2014.

Paragraph 214 ensures that the availability of certain corporation tax deductions in
relation to set up costs for a CSOP scheme approved by HMRC before 6 April 2014 is
not affected by any changesin Part 3 of the Schedule.

Part 4: Enter prise Management I ncentives

111
112.

Paragraph 216 introduces a series of changes to Schedule 5 ITEPA in respect of EMI.

Paragraph 217 makes several amendments to paragraph 44 Schedule 5 concerning the
regquirement to provide HMRC with notice of EMI options granted:

* The employer company's declaration in the notice must include confirmation that
the EMI option holder has made a written declaration that they meet the ‘working
time requirement' of EMI (paragraph 26 Schedule 5). A copy of this declaration
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must be given to the option holder within a specified period, and a copy retained
and produced to HMRC within a specified period if so requested.

* Notices must be delivered in electronic form in a manner prescribed by HMRC,
unless an employer company has been specifically alowed by HMRC to use some
other form. The Commissioners for HMRC must prescribe how the notices and
returns must be submitted.

Paragraph 218 replaces the existing paragraph 52 Schedule 5, which requires certain
companieswhose shares are or have been subject to an EMI option to deliver an annual
return. New paragraphs 52 and 52A of Schedule 5 reflect the shift to online filing of
returns and are consistent with the new provisions in this Schedule for the other tax
advantaged schemes.

New paragraph 52 of Schedule 5 obliges companies whose shares are or have been
subject to an EMI option to make annual returns containing the information required
by HMRC. Returns must be made not later than 6 July following the end of the tax year
to which they relate, and must be in the form required by HMRC. The requirement to
make an annual returnto HMRC appliesfor each year prior to and including the year of
termination of ascheme. Thiswill be where there are no outstanding EMI options over
the company's shares, and no intention to grant any further options over the company's
shares under the scheme. If companies become aware of errors or inaccuracies in
returns, they must provide amended returns correcting the position without delay.

New paragraph 52A provides that returns must be delivered in electronic form in a
manner prescribed by HMRC, unless a company has been specificaly allowed by
HMRC to use some other form. The Commissioners for HMRC must prescribe how
the notices and returns must be submitted.

Paragraph 219 makes a change to paragraph 53 Schedule 5 to clarify the meaning of
'reasonable excuse' in cases where a person has failed to meet certain time limits set
out in Parts 7 and 8 of Schedule 5.

Paragraph 220 inserts new provisions on penalties and appeals (at new paragraphs
57A-57E Schedule 5), similar to those in Parts 1, 2 and 3 of this Schedule.

New paragraph 57A of Schedule 5 lays down the penalties to which employer
companies may be liable for failure to deliver the declarations required by paragraph
44 Schedule 5.

New paragraph 57B lays down the penalties to which companies whose shares are or
have been subject to EMI options may be liable for failure to deliver annual returns by
the specified deadline.

New paragraph 57C sets out the penalties that may apply where annual returns are not
delivered in the form required by HMRC; or where they contain material inaccuracies
that are careless or deliberate, or are not corrected by the company.

New paragraph 57D setsout proceduresfor the assessment and enforcement of penalties
by HMRC, including time limits as to when penalties may be imposed and when
payment must be made.

New paragraph 57E providesrightsfor companiesto appeal against decisionsof HMRC
in relation to penalties, and lays down time limits for appeals, rules for the handling of
appeals and the action tribunals may take in response to an appeal.

Paragraphs 222-225 set out commencement and transitional provisions. The new rules
come into force on 6 April 2014, and the rules in relation to annual returns will apply
for returns for the tax year 2014-15 onwards.
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Part 5: Other Employee Share Schemes
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Paragraph 226 introduces a series of changes to Chapter 1 of Part 7 of ITEPA, which
sets out general rules and requirements in relation to employment-related securities,
including arrangements that are not tax advantaged.

Paragraphs 227-228 amend section 421J ITEPA concerning the duty to provide
information to HMRC, and insert new provisions (new sections 421JA-421JF ITEPA)
concerning annual returns, electronic submission, penalties and appeals. These changes
reflect the shift to online filing of annual returns for employment-related securities and
are consistent with the new provisionsin this Schedule for the tax advantaged schemes.

New section 421JA I TEPA obliges aresponsible person (as defined in section 421L) to
make an annual returnto HMRC for each tax year within their 'reportable event period'.
Returns must contain the information required by HMRC, and be made not later than
6 July following the end of the tax year to which they relate. If they become aware of
errors or inaccuracies in returns, the responsible person must provide amended returns
correcting the position without delay. Sub-paragraph (7) providesthat there is no need
to report 'duplicate’ information, as defined at sub-paragraph (8).

New section 421JB provides that returns must be delivered in electronic form in a
manner prescribed by HMRC, unless a person has been specifically alowed by HMRC
to use some other form. The Commissioners for HMRC will prescribe how the notices
and returns must be submitted.

New section 421JC lays down the penalties which may apply for failure to deliver
annual returns by the specified deadline. An exception is allowed where a person has
a 'reasonable excuse' for the failure.

New section 421JD sets out the penaltiesthat may apply wherereturnsare not delivered
in the form required by HMRC; or where they contain material inaccuracies that are
careless or deliberate, or are not corrected by the person.

New section 421JE sets out procedures for the assessment and enforcement of penalties
by HMRC, including time limits as to when penalties may be imposed and when
payment must be made.

New section 421JF provides rights of appeal against decisions of HMRC in relation to
penalties, and lays down time limits for appeals, rules for the handling of appeals and
the action tribunals may take in response to an appeal.

Paragraphs 232-234 set out commencement and transitional provisions. The new rules
come into force on 6 April 2014, and the rules in relation to annual returns will apply
for returns for tax year 2014-15 onwards.

Background

133.

134.

135.

136.

SIP is an 'al employee' scheme under which employees may purchase 'partnership'
shares out of their pre-tax (gross) salary; be awarded 'matching’ or ‘free’ shares by their
employer; or reinvest dividends earned on SIP shares into 'dividend' shares.

SAYE is an 'dl employee' share option scheme under which employees save out of
taxed earnings and can use their savings to purchase shares in their company at a
discounted price.

CSOPisascheme under which selected employees may be awarded optionsto purchase
sharesin their company.

EMI is a scheme targeted on small and medium sized businesses carrying out certain
trades, under which selected employees may be awarded share options in their
company.
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The OTS published a report on the tax advantaged employee share schemes in 2012.
This identified various areas where the present rules created undue complexities or
disproportionate administrative burdens for scheme users, and made recommendations
on how the legidation and related provisions could be simplified. The Government
implemented the first tranche of changes to give effect to these recommendations in
Schedule 2 Finance Act 2013.

This measure implements the further OTS recommendations that the Government
should introduce self certification and a new 'purpose test' for SIP, SAYE and CSOP
(self certification aready applies in the case of EMI), and online filing for all
employment-related securities returns to HMRC. In drawing up these provisions the
Government has consulted extensively over the past 12 months to devise arrangements
that will meet the needs of scheme users.

The measure al so includes minor technical changesto clarify or simplify certain aspects
of the current statute, where companies might potentialy have found it difficult to self
certify with confidence as the legidation stood.

Section 52Schedule 9: Employment-Related Securities Etc

Summary

1

This section and Schedul eimplement anumber of recommendations made by the Office
of Tax Simplification (OTS) to simplify thetax rulesin relation to employment-rel ated
securities (ERS) - such as employee shares - or ERS options awarded to employees. It
changes the tax treatment of ERS and ERS options awarded to internationally mobile
employees, introduces a new relief for certain ERS exchanges, simplifies the rules
around nil-paid and partly-paid ERS and extends the corporation tax relief available to
companies in relation to employee share acquisitions.

Details of the Schedule

Part 1: Internationally mobile employees

2.

Paragraphs 1 to 5 amend Part 2 of ITEPA by substituting a new Chapter 5B
(taxabl e specificincome from employment-rel ated securities etc: internationally mobile
employees) for the current Chapter 5A (taxabl e specificincome: effect of theremittance
basis) and making consequential amendmentsto sections 6 and 10 of ITEPA. The new
Chapter 5B comprises sections 41F to 41L, which set out new rules for the taxation of
ERS and ERS options received by internationally mobile employees, and also contain
provisions on the effect of the remittance basis on ERS income that are currently in
Chapter 5A.

New sections 41F to 41L of ITEPA set out what income from ERS and ERS options
(securities income) is to be subject to UK income tax, either on the normal ‘arising’
basis or the remittance basis where this applies. The effect of the remittance basis for
those to whom this appliesis that, broadly, income or gainsin respect of foreign duties
are only taxable in the UK to the extent that they are remitted to the UK. Income or
gains are remitted to the UK when they are brought into, used in, or enjoyed in the UK.

New section 41F of ITEPA includes subsection (1) and (2), which set out the scope
of the new rules. They apply when an amount counts as employment income under
Chapters 2 to 5 of Part 7 of ITEPA (which provides rules for the taxation of ERS
and ERS options) and at least one of the ‘international mobility conditions' specified
in subsection (2) are met. The rules at subsections (3) and (4) identify the amount
of income from relevant employment for the tax year (securities income) that will
be subject to income tax on the arising basis. These subsections provide that this
amount should be established by deducting securitiesincomethat is‘foreign’ from total
securities income. Subsection (5) specifies that the amount of securitiesincome that is
foreignisthetotal of any ‘ chargeableforeign securitiesincome’ and any ‘ unchargeable
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foreign securities income’, with reference to new sections 41H to 41L of ITEPA.
Subsections (6) and (7) identify chargeable foreign securitiesincome that is remitted to
the UK as‘taxable specific income’. Subsections (8) and (9) make provisionin relation
to amounts remitted to the UK in atax year and broadly reproduce certain provisions
currently found in section 41A of ITEPA, concerning the effect of the remittance basis
on taxable specific income from ERS.

New section 41G of ITEPA (at subsections (2) — (8)) defines the ‘relevant period’
for each type of ERS for the purposes of the international mobility conditions at new
section 41F. This is the period over which securities income is to be apportioned
between that which is subject to income tax in the UK, and that which is not.
Where appropriate, the relevant periods broadly replicate those already in operation
for the remittance basis of taxation at the current section 41B of ITEPA. The rules at
subsection (2) to (8) are subject to an override (at subsection (9)) where the relevant
period they provide is not just and reasonable.

New sections 41H to 41L of ITEPA determine how ‘unchargeable’ and ‘ chargeable
foreign securities income are to be calculated, for the purposes of establishing how
much securitiesincomeis not to be subject to UK income tax, or subject to UK income
tax only on the remittance basis. Where appropriate, these sections broadly replicate
rules currently in sections 41C to 41E of ITEPA, which establish the amount of foreign
securities income for the purposes of the remittance basis of taxation.

New section 41H of ITEPA sets out rules to determine whether ERS income is
‘chargeable or ‘unchargeable’ foreign securitiesincome. Chargeable foreign securities
income will be subject to UK income tax on the remittance basis. Subsection (2)
provides that securities income is regarded as accruing equally on each day within the
relevant period, as set out in new section 41G of I TEPA. Subsections (3) to (12) provide
rules that apply for the calculation of chargeable and unchargeable foreign securities
incomein various cases. Theseinclude (at subsections (3), (4), (6) and (7)) therulesthat
apply for tax yearswithintherelevant period during which: the remittance basis applies,
an individual satisfies or does not satisfy the requirement for a 3-year period of non-
residence in the UK at section 26A of ITEPA, or the duties of the relevant employment
are performed wholly or partly outside the UK. Subsection (8) provides the rules that
apply for tax years for which the individual is not UK resident. Subsection (9) sets out
the rules that apply where any part of the relevant period is within the overseas part
of atax year that is a split year (where an individual either leaves the UK to live or
work abroad or comes from abroad to live or work in the UK). Subsection (11) links
the rules in this new section to new section 41J of ITEPA relating to the location of
duties. Subsection 12 provides that the rules in this new section are subject to the rules
on overseas Crown employment in new section 41K of ITEPA and to provisionson just
and reasonable apportionment at new section 41L of ITEPA. Subsections (5) and (10)
specify how new section 41H will interact with new section 24A ITEPA.

New section 411 of ITEPA limits the amount of securities income that is chargeable
foreign securities income in various cases where an individua has associated
employment (in addition to their relevant employment), which involves UK duties.
Subsection (2) provides that the amount of chargeable foreign securitiesincome for the
period is limited to the amount that is just and reasonable with reference to the factors
specified in this subsection.

New section 41J of ITEPA concerns the location of employment duties: UK duties
which are incidental to overseas employment, duties on board a vessel or aircraft and
employment on the continental shelf.

New section 41K of ITEPA provides for the treatment of securities income from
overseas Crown employment.
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New section 41L of ITEPA provides an override where the proportion of securities
income that is chargeable or unchargeable foreign securities income, as determined
under new section 41H, is not just and reasonable in all the circumstances.

Paragraph 7 of the Schedule inserts a new subsection (A1) into section 418 of ITEPA.
This requires Part 7 of ITEPA (concerning income from ERS and ERS options) to be
read alongside the new Chapter 5B of Part 2 of ITEPA.

Paragraph 8 repeals section 421E of ITEPA which sets out the current residence
provisions for the taxation of certain ERS.

Paragraphs 9, 11 and 12 amend sections 425, 430 and 431 of ITEPA to limit the
availability of the elections available under these sections (which allow for the dis-
application of certain provisions within Chapter 2 of Part 7 of ITEPA concerning
restricted securities). They provide that these elections can only be made where at the
time of the acquisition of the securities (or in the case of section 430 at the time of a
chargeable event in relation to the securities), the charging provisions of Chapters4 and
5 of Part 2 of ITEPA apply in relation to earnings from the relevant employment (or
in cases where there are no earnings from that employment, would apply if there were
any earnings). These charging provisions apply where an employee is UK resident, or
performs dutiesin the UK.

Paragraph 10 amends section 428 of ITEPA. Sub-paragraph (2) updates section 428 of
ITEPA, concerning the amount subject to income tax on the occurrence of achargeable
event in relation to restricted ERS. The amendment ensures that amounts previously
charged to ‘non-UK income tax’ when the ERS were acquired by an internationally
mobile employee can be a‘ deductible amount’ when calculating what value is subject
to UK tax on the occurrence of a subsequent chargeable event in relation to these ERS.
It also sets out various definitions for the purpose of these rules. This puts amounts that
have been charged to UK income tax and amounts charged to income tax outside the
UK on abroadly equal footing, for the purposes of this tax calculation.

Sub-paragraph (3) of paragraph 10 clarifies the treatment of income that would have
been *exempt income’ in the UK had the internationally mobile employee been UK
resident, or subject to the remittance basis of taxation, at the appropriate time. It
providesthat such amounts are to be treated for the purposes of the relevant cal culation
in the same way asincome that was exempt in the UK —and are therefore not deductible
amounts. This puts this income on a broadly equal footing for UK tax purposes,
regardiess of where the employee was based at the time that the relevant ERS were
acquired.

Paragraphs 13, 15 and 27 providethe same clarification of thetreatment of this*‘ exempt’
income in other cases where it is necessary to establish an amount subject to tax in
relation to ERS. These are the calculation of notional loan amounts outstanding in
relationto ERS acquired for lessthan market at section 446T | TEPA ; the amount subject
to tax on the occurrence of a chargeable event in relation to ERS options; and amount
that is taken to be consideration for the acquisition of restricted or convertible shares
for the purposes of capital gains tax.

Paragraph 14 repeals section 474 of ITEPA which provides the current residence
provisions for the taxation of ERS options.

Paragraph 16 amends section 540 of ITEPA which ensures that no charge arises under
Chapter 3C from the exercise of options under the Enterprise Management Incentives
scheme.

Paragraphs 17 to 20 amend various sections of ITEPA in consequence of the omission
of sections 421E and 474 of ITEPA and the insertion of new Chapter 5B of Part 2 of
ITEPA.
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Paragraphs 21 to 26 and 28 to 33 amend section 700A of ITEPA and various provisions
in the Taxation of Chargeable Gains Act 1992, the Corporation Tax Act 2009 (CTA
2009) and the Income Tax Act 2007 in conseguence of changes made in this Schedule.

Part 2: Restricted securities and securities acquired for lessthan market value:
replacement and additional securitiesand rollover relief etc

22.

23.

24,

25.

26.

Part 2 of the Schedule providesrollover relief fromincometax for certain casesinwhich
restricted securities held by an employee are exchanged for other restricted securities.
It also amends the rules at Chapter 3C of Part 7 of ITEPA concerning notional loans,
under which tax may be chargeable in relation to nil-paid or partly-paid ERS.

Paragraph 35 amends section 421D of ITEPA concerning replacement and additional
securities and changes in interests. Sub-paragraphs (2) and (3) address cases in which
the value of ERS has been reduced by the issue of certain additional or replacement
securities. The provision setsout that, in such cases, the amount of that reduction should
be treated as a payment for the acquisition of these new securities for the purposes of
Chapter 3C of Part 7 of ITEPA. Chapter 3C providestax rulesfor ERS acquired for less
than market value, including nil-paid and partly-paid ERS, and taxes certain amounts
in relation to these ERS as notional loans.

Paragraph 36 inserts new section 430A of ITEPA, which introduces relief from income
tax in certain cases where restricted securities held by an individual (‘old securities')
are exchanged for other restricted securities (‘ new securities’). Restricted securitiesare
those which have restrictions which reduce their market value. Subsections (3) and (4)
of new section 430A concern circumstances in which old securities are exchanged for
new securities as well as other consideration, and provide that the new rollover relief
will only be available on that part of the consideration that is new securities. That part of
the consideration which is not new securitieswill give rise to achargeable event on the
disposal of the matching proportion of the old securities. Subsection (5) concerns cases
in which the only consideration for the old securities is new securities, and provides
that neither the disposal of the old securities nor the acquisition of the new securities
will giveriseto atax liability and that Chapter 2 of Part 7 of ITEPA appliesto the new
securities as it applies to the old securities, subject to subsections (6) to (17).

Subsections (6) to (17) of new section 430A set out how the new securities are to be
treated under Chapter 2 (concerning the taxation of restricted securities). Subsection (6)
providesthat sections425 or 431 of ITEPA do not apply inrelation to the new securities.
Section 425 provides an income tax exemption on the acquisition of certain restricted
securities, and sections 425 and 431 alow elections to be made disregarding that
exemption and certain other provisions within Chapter 2. The tax arrangements for the
old securitieswill, in certain respects, be transferred to the new securities. Thisincludes
(at subsection (7)) any elections to disapply certain provisions of Chapter 2 made in
respect of the old securities under sections 430(1) or 431(1); and (at subsection (8)
to (10)) the proportions used to calculate the amount of charge under section 428 of
ITEPA, in the case of a subsequent chargeable event in relation to the new securities.

Subsections (11) to (14) of new section 430A apply where no tax was chargeable on
acquisition of the old securities by virtue of section 425(2) of ITEPA, because the
securitieswere ‘forfeitable’ within 5 years, and aforfeiturerestriction still appliesto the
old securities at the time of the exchange. Broadly, on the occurrence of a chargeable
event, income tax will apply in relation to these new securities in the same way as
would have been the case for the old securities. Subsection (12) creates a chargeable
event immediately after the acquisition of the new securities where the restriction
on them is not a forfeiture restriction. Subsections (13) and (14) provide that where
the new securities remain forfeitable more than 5 years after the acquisition of the
old securities, the forfeiture restriction is treated as having been removed five years
after the acquisition of the old securities, so that a chargeable event occurs at that
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time. Subsections (15) to (17) ensure that these rules apply in relation to subsequent
exchanges of these new securities.

Paragraph 37 of the Schedule amends the rules at current section 446U of ITEPA
concerning the discharge of notional loans, which apply for nil-paid and partly-paid
ERS. Sub-paragraph (2) amends the circumstances in which the release of aliability
in respect of the ERS will result in a notional 1oan being treated as discharged. Sub-
paragraph (3) removes certain disposals of these ERS from provisionsin section 446U
that would otherwisetreat the outstanding notional |oans asemployment income subject
to tax at that time. Sub-paragraph (4) provides that the notional loan in relation to these
ERSisdischarged without giving rise to an amount of employment income where these
ERS are disposed of in certain circumstances.

Paragraph 38 consequentially amends section 554N of ITEPA.

Part 3: Corporation tax relief for employee share acquisitions

29.

30.

31.

32.

33.

Part 3 of the Schedule extends the circumstances in which corporation tax relief is
available under Part 12 of CTA 2009 in relation to employee share acquisitions.

Paragraphs 40 and 41 modify certain interpretations and definitions used for the
purposes of Part 12 of CTA 2009, consequential to changes made in this Part of the
Schedule.

Paragraphs 42, 43, 45 and 46 introduce new sections 1007A, 1015A, 10158, 1025A,
1025B, 1030A and 1030B of CTA 2009. These new sections concern cases where
shares are acquired, or share options are obtained, where an individual is employed by
acompany not within the charge to corporation tax, and the individua either: (i) works
for (but does not have employment with) a company within the charge to corporation
tax (for example during aperiod of secondment); or (ii) takes up employment with such
acompany.

The new sections 1007A and 1015B of CTA 2009 concern employees of non-UK
resident companies who work in the UK for (but do not have employment with) a host
company that iswithin the charge to corporation tax - for example under secondment or
similar arrangements. These new sections enable the host company to claim relief under
Part 12 of CTA 2009 in relation to an acquisition of shares, subject to certain conditions.
They provide (at subsection (2) of both new sections) that an individual is treated as
having employment with the host company and (at subsection (4) of both new sections)
that the shares or option in question are treated as having been acquired or obtained
because of work for this host company. Subsection (3) of both new sections makes
the application of subsection (4) dependent upon an amount of employment income
being charged to tax under I TEPA in respect of the acquisition of the shares, because of
work done for the host company. Subsection (6) of both new sections limits the relief
available to the total amount of employment income charged to tax under ITEPA in
relation to the acquisition.

The effect of these new sections is that, subject to certain conditions, the basic
requirements for relief at sections 1007 and 1015 of CTA 2009 (concerning the
employment of the individual and the employment in respect of which the shares are
acquired or the option is obtained) can be satisfied in relation to overseas secondees
or similar workers. Relief up to a specified maximum may therefore be available to
the host company on the acquisition of the shares. Subsection (5) of both new sections
means that relief may be availablein relation to an acquisition of sharesin the overseas
employer. Subsection (7) of both new sections makes provision for casesin which there
is more than one company to whom relief might be available in relation to the same
acquisition of shares, and sets out that only one company may be given relief.

New section 1015A of CTA 2009 concerns share options obtai ned because of ‘ overseas
employment’ with non-UK resident companies, where the employee takes up ‘UK
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employment’ with a company within the charge to corporation tax. It provides at
subsection (3) that where certain conditions are met, share options obtained because
of the overseas employment are treated as if they were obtained because of the UK
employment, for the purposes of the requirement at section 1015(1)(c) CTA 2009
(concerning the employment in respect of which the option is obtained).

The effect of new section 1015A isthat in certain circumstances relief may be available
to a UK employer in relation to shares acquired by exercise of an option obtained
because of overseas employment. Subsection (2) makes relief as a result of this new
section dependent upon an amount of employment income being charged to tax under
ITEPA in relation to the acquisition of the shares, because of the UK employment; or
the acquisition of the shares taking place because of the UK employment. Subsection
(5) limitstherelief available to the total amount of employment income charged to tax
under ITEPA in relation to the acquisition. Subsection (4) means that relief may be
available in relation to an acquisition of shares in the overseas employer. Subsection
(6) makes provision for cases in which there is more than one company to whom relief
might be available in relation to the same acquisition of shares, and sets out that only
one company may be given relief.

New section 1025A of CTA 2009 concernsthe additional relief available under Chapter
4 of Part 12 CTA 2009 where there is a chargeable event involving restricted shares.
It addresses cases in which restricted shares have been acquired because of ‘ overseas
employment’ with anon-UK resident company, and the employee either takes up ‘ UK
employment’ with a company within the charge to corporation tax, or works for such
a company on a secondment or similar basis. Subsection (5) means that additional
relief under Chapter 4 is available to a UK company, subject to certain conditions.
These conditions include a requirement at subsection (1)(h) that, because of the UK
employment or work, an amount of employment incomeis charged to tax under I TEPA
in relation to the chargeable event. Subsection (9) limits the relief available to the
total amount of employment income charged to tax under ITEPA in relation to this
chargeable event. Subsection (8) explains how this new section interacts with other
provisions of Part 12 that set out how relief is given. Subsection (10) sets out rules for
cases in which there is more than one company to whom relief might be available in
relation to the same chargeabl e event.

The new sections 1025B and 1030B of CTA 2009 concern the additional relief available
under Chapters 4 and 5 of Part 12 CTA 2009 in relation to chargeable events and
restricted sharesor convertible securities. These new sections provide, subject to certain
conditions, that this additional relief isavailableto the host company in the secondment
or similar arrangements covered by new sections 1007A and 1015B of CTA 2009.
Similarly, this relief may be available in cases covered by new section 1015A, where
an employee of an overseas company takes up employment with a UK company.
Subsection (2) of new sections 1025B and 1030B mean that a host company is treated
as the employing company for the purposes of the relief. Provisions within these new
sectionslimit therelief available to the total amount of employment income charged to
tax under ITEPA in relation to the chargeable event. These new sections also include
provision for cases in which there is more than one company to whom relief might
be available in relation to the same chargeable event, and cases in which an employee
has died. By virtue of subsection (3) of new section 1030B (concerning convertible
securities), the chargeable event for which relief is available may be the conversion of
securities into shares in the overseas employer.

New section 1030A of CTA 2009 concernsthe additional relief available under Chapter
5 of Part 12 CTA 2009 where there is a chargeable event involving convertible
securities. It addresses casesin which convertible securities have been acquired because
of ‘overseas employment’ with a non-UK resident company, and the employee either
takes up ‘UK employment’ with a company within the charge to corporation tax, or
works for such a company on a secondment or similar basis. Subsection (5) means
that additional relief under Chapter 5 is available to a UK company, subject to certain
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conditions. These conditionsinclude arequirement at subsection (1)(h) that, because of
the UK employment or work, an amount of employment income is charged to tax under
ITEPA inrelation to the chargeable event. Subsection (10) limitsthe relief available to
the total amount of employment income charged to tax under ITEPA inrelation to this
chargeable event. Subsection (7) meansthat relief may be given inrelation to sharesin
the overseas or UK company. Subsection (9) explains how this new section interacts
with other provisions of Part 12 that set out how relief is given. Subsection (11) sets
out rules for cases in which there is more than one company to whom relief might be
available in relation to the same chargeable event.

Paragraph 44 of the Schedule extends the availability of corporation tax relief under
Chapter 3 of Part 12 CTA 2009 for shares acquired by exercise of a share option, and
concerns shares acquired following acompany takeover. It introduces new subsections
1(d) and (1A) to section 1016 CTA 2009, which sets out requirements in relation to
the shares acquired. The addition of these subsections means relief will be available
in relation to the acquisition of shares that —immediately prior to a company takeover
— satisfied the requirements at paragraphs (a) to (c) of Condition 2 at section 1016(1),
but no longer do so as aresult of thistakeover. Thisis subject to the sharesin question
being acquired within 90 days of the takeover, as well as an anti-abuse provision.

Part 4: Commencement and transitional provision

40.

Part 4 specifies the commencement of those changes in the Schedule which do not
take effect from Roya Assent, and provides for The Treasury to make transitional,
consequential, supplementary or incidental provision in relation to certain changes
made by this Schedule.

Background Note

41.

42.

43.

45.

Income tax is generally due where an employer awards shares or other ERS to
employees, and tax may also be due on certain disposals of ERS and on the exercise
of share options. The tax rulesin this area are designed to ensure that the employment
income paid in the form of ERS or options is subject to income tax as appropriate.
In certain circumstances, corporation tax relief is available to companies in respect of
employee share acquisitions.

The OTS published a report and recommendations on unapproved employee share
schemes in January 2013. This identified a number of areas in which the current tax
rules created undue complexity, and included recommendations for how these might
be simplified.

The Government consulted on the recommendations being taken forward in this
measure during summer 2013. A summary of responses to this consultation was
published on 10 December 2013.

This measure supports the Government’ s objective to simplify the tax system. Sections
19 (Payments by employer on account of tax where deduction not possible) and 45
(Taxable specificincome: effect on pension input amount for non-UK schemes) of this
Act aso form part of the overall package arising from the OTS recommendations in
relation to unapproved employee share schemes.

This Finance Act aso includes other simplification changes recommended by the OTS
in relation to the Government’s four tax advantaged employee share schemes — see
section 51 (Employee share schemes) and Schedule 8.
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Section 53 and Schedule 10: Venture Capital Trusts

Summary

1

This section and Schedule make several changes to the Venture Capital Trust ('VCT’)
legislation at Part 6 of the Income Tax Act 2007.

Details of the Schedule

2.

10.

Paragraph 1 amends section 270 of Income Tax Act 2007, which provides that an
assessment for withdrawing or reducing VCT relief must be made for the tax year
for which the relief was obtained. The amendment inserts a time limit of 6 years
after the end of that tax year, within which any such assessment must be made. This
overrides the general time limit for making assessments, provided for in section 34
Taxes Management Act 1970.

Paragraph 2 introduces a new section 264A which imposes restrictions on the
availability of VCT income tax relief in respect of a subscription for sharesinaVCT,
in certain circumstances. New section 264A takes effect in relation to sharesissued on
or after 6 April 2014.

New sections 264A (1), (2) and (3) reduce the amount subscribed for sharesin aVCT
onwhichincometax relief may be claimed, by the amount of consideration the investor
has received for a sale of shareswhich is“linked” to the subscription for shares.

New sections 264A(4), (5) and (6) explain what is meant by a “linked” sale of shares
in this context. A saeis“linked” if an individual has sold sharesin the same VCT as
the VCT in which the investor has subscribed for shares, or in aVCT which istreated
as a successor or predecessor of that VCT, and either the subscription for sharesisin
any way conditionally linked with the share sale, or the subscription and sale are within
6 months of each other.

New section 264A(7) explainswhat is meant by a“successor” or a“predecessor” VCT
for this purpose. Where there has been a merger of two VCTs and section 323 ITA
applies to treat one VCT as succeeding another, then for the purpose of section 264A
those VCTs are regarded as “successor” or “predecessor” as appropriate. Where a
new holding company has been inserted above an existing VCT and section 327 ITA
applies to treat the holding company as fulfilling the VCT requirements, then the new
holding company and the original VCT are treated for the purpose of section 264A as
“successor” and “predecessor” companies as appropriate.

New section 264A (8) provides that the restriction does not apply to subscriptions for
shares which are funded by the reinvestment of dividends payable by the VCT to the
individual in respect of shares already held in the VCT.

Paragraph 3 amends section 281, which lists the circumstances in which HM Revenue
and Customs may withdraw approval from aVCT. The amendment applies in respect
of sharesissued by aVCT on or after 6 April 2014.

New subsection 281(1)(f) requires aVCT's approval to be withdrawn if the company
makes a payment to any of its shareholders which represents a repayment of the
share capital subscribed for. Thisincludes repayment of any share premium. Thisalso
includes asituation where acompany usesan amount representing share capital or share
premium to fund the issue of new shares to its sharehol ders.

The restriction applies only during a defined “restricted period” following an issue of
shares. That period is the period of 3 years from the end of the company’s accounting
period during which the shares were issued.
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11. The restriction does not apply to payments made by the company to redeem or
repurchase its shares, nor does it apply to payments which are distributions of assets
made in the course of the company’ s winding up.

12. New subsection 281(1A) provideskey definitionsfor the purpose of new section 281(1)
(f), including the definition of “restricted period”; “payment” and “reduction of share
capital”.

13. Paragraph 4 introduces a new section 330A, which provides that an individual will
qualify for incometax relief on asubscriptionin VCT sharesif that subscriptionismade
on the individual’s behalf by a nominee. The tax treatment of holdings of shares or
disposals of sharesin a VCT will follow in the same way whether the shares are held
or disposed of by an individual, or by a nominee acting on behalf of the individual.
Section 330A took effect from the date Finance Bill 2014 received Royal Assent.

14. Paragraph 4(2) amends section 284 I TA to ensure that any regulations made asto VCT
procedures may apply to nominees as well as to other persons holding VCT shares.

Background Note

15. The VCT regime exists to provide access to finance for qualifying small and medium
trading companies, by offering arange of tax reliefsto individualswho invest in VCTs
which in turn invest on into such companies. This measure will ensure that the regime
continues to be well-targeted and to provide value for money.

Section 54: Removing Time Limit on SEI'S Relief

Summary

1 This section removes the expiry date from the Seed Enterprise Investment Scheme
(SEIS) and makesit permanent.

Details of the Section

2. Subsection 2 amends Section 257A ITA which provides an end date for the SEIS by
limiting relief to shares issued on or after 6 April 2012 but before 6 April 2017. The
amendment removes the 6 April 2017 restriction and permanently extends the scheme.

Background Note

3. SEIS was introduced in 2012. It aims to incentivise the provision of equity capital to
small early-stage unquoted companies which are carrying on or preparing to carry on
qualifying trading activities. It does so by providing arange of income and capital gains
tax reliefs for individual investors who subscribe for shares in companies which meet
the requirements of the scheme.

Section 55: Removing the Time Limit on CGT Relief in Respect of Re-I nvestment
under SEIS

Summary

1 This section makes permanent the capital gains tax (CGT) relief for re-investing
chargeable gains into seed enterprise investment scheme (SEIS) shares.

Details of the Section

2. The section extends the scope of the CGT SEIS reinvestment relief at paragraph 1 of
Schedule 5BB to the Taxation of Chargeable Gains Act 1992 by removing the current
limitation to tax year 2013-14, applying the relief to any tax year beyond 2012-13. It
applies‘therelevant percentage’ that is50 per cent (rather than 100 per cent) for tax year
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2013-14 and subsequent years so that half of the amount of the qualifying reinvested
gainsisrelived from CGT; and makes a consequential amendment to section 150G.

Background Note

3.

SEIS was introduced in 2012. It is designed to help small early-stage companies raise
equity finance by offering a range of tax reliefs to individual investors who purchase
new shares in these companies. It complements Enterprise Investment Scheme (EIS)
but, in recognition of the particular difficulties that very early stage companiesfacein
attracting investment, offers tax relief at a higher rate than that offered by EIS.

To help stimulate interest and demand in SEIS, a CGT re-investment relief was
introduced for one year. Under the relief, where a person disposes of assets that give
rise to chargeable gains and re-invests all or part of the amount of the gains in shares
that qualify for SEIS income tax relief, the amount re-invested can be set against the
chargeable gains. This is subject to a £100,000 investment limit (which matches a
similar cap on SEISrelief).

In 2013 therelief was extended for afurther year but provided that half (rather than the
whole) of the qualifying re-invested amount can be set against chargeable gains.

Section 56: Exclusion of Incentivised Electricity or Heat Generation Activities.

Summary

1

Section 56 amends the list of excluded activities within the tax-advantaged venture
capital schemes, so that a company whose trade consists substantially in the generation
or electricity or heat which attracts Renewables Obligation Certificates (ROCs) or
payments under the Renewable Heat Incentives (RHI) scheme will no longer qualify
for investment under the Seed Enterprise Investment Scheme (SEIS), the Enterprise
Investment Scheme (EIS) or the Venture Capital Trusts (VCT) scheme (with some
limited exceptions). The restriction will apply in respect of both UK ROCs and RHI
schemes, and overseas equivalents. The section also extends the list of non-excluded
community companiesinvolved inthe production of el ectricity from renewabl e sources,
to European Co-operative Societies.

Details of the Section

2.

The tax-advantaged venture capital schemes exist to incentivise investment in smaller
companiescarrying on, or preparing to carry on, qualifying trades. A tradeisqualifying
if it is carried on commercialy and with a view to profit, and if it does not consist to
asubstantial extent in “excluded activities’.

Thelegidationlisting the activitieswhich are“ excluded” for the purpose of the schemes
can befound at sections 192 to 199 Income Tax Act 2007 (ITA) for EIS; those sections
apply also for SEIS by virtue of section 257DA ITA. The equivaent VCT provisions
are at sections 303 to 310 ITA.

Legidation already existsat section 198A and 309A to exclude the generation or export
of electricity attracting feed-in tariffs or overseas equivalents, with exceptions made
for electricity generated or exported by community interest companies, community
benefit societies, co-operative societies and Northern Irish industrial and provident
societies. Companies producing electricity by anaerobic digestion or hydro power are
also excepted from the exclusion.

Section 56 extends the existing exclusions at sections 198A and 309A in respect of
the subsidised generation or export of electricity, to cases where a ROC is issued in
connection with the generation or export, or where the production of the electricity has
been incentivised by a similar overseas scheme.
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The new section adds new sections 198B and 309B to exclude the generation of heat,
or the production of gas or fuel, where the generation or production attracts a payment
(or other incentive) under the RHI scheme or a similar overseas scheme.

As is the case with the feed-in tariffs exclusion, community interest companies,
community benefit societies, co-operative societies and Northern Irish industrial and
provident societieswill not be affected by the new restrictions. The amendment extends
that list of excepted entities to European Co-operative Societies, for all forms of
renewable incentive.

The new section ensures that the new restriction will not apply where the electricity is
generated by anaerobic digestion or by hydro power, nor where heat is generated, or
gas or fuel produced, by anaerobic digestion.

Background Note

9.

The tax-advantaged venture capital schemes are designed to encourage investment by
individualsin qualifying early-stage and devel oping companies, by offering arange of
tax reliefsto investors who meet the conditions of the relevant scheme. There has been
concern about the proportion of investment into renewable energy companies whose
activities are relatively low-risk and which aready benefit from generous government
subsidies. Much of thisinvestment activity isexplicitly marketed aslower risk or aimed
at capital preservation, emphasising the generous tax reliefs, the relatively predictable
income stream from the energy generation, and the generous government subsidies in
the form of ROCs and RHI to attract investors.

Section 57 and Schedules 11 & 12: Tax Relief for Social | nvestment

Summary

1

Section 57 and Schedules 11 and 12 introduce a range of income and capital gains tax
reliefs to encourage individuals to invest in qualifying social enterprises. Investments
may be in shares or by way of certain types of debt, and the reliefs will be available in
respect of investments made on or after 6 April 2014.

Details of Schedule 11

Part 1
2.

Paragraph 1 inserts new Part 5B into the Income Tax Act 2007 (‘ITA’). Part 5B is
subdivided into several Chapters.

Chapter 1

3.

Chapter 1 contains sections 257J to 257JC which introduce the income tax relief
available to individuals who invest in social enterprises.

New sections 257J(2) to (3) define“ social enterprise” as: community interest company,
community benefit society, charity or accredited social impact contractor, and provide
that this definition may be further extended by Treasury order to include other types
of body. Any such order may have retrospective effect. No definitions are provided
for community interest company or charity, which are defined in other Acts: Part 2 of
the Companies (Audit, Investigation and Community Enterprise Act 2004 in the case
of Community Interest Companies and Schedule 6 to Finance Act 2010 in the case
of charities. “Community benefit society” is explained further at new section 257B.
Accredited social impact contractor is explained further at new sections 257JD — JG.

New section 257JA quantifies the amount of the income tax reduction to which an
individua is entitled if aclaim to relief ismade for atax year.
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Subsection 257JA(1) provides that an individual may choose to claim relief in respect
of some, but not al, of the investment in relation to which the individual is eligible
for relief.

Subsections 257JA(2) and (3) are expressed in terms of theindividual’ sentitlementtoa
reduction in tax liability, as a percentage of the amount invested. Relief isgiven effect
in accordance with Chapter 3 of Part 2 ITA, with the reduction being included at Step
6 of section 23.

Subsection (2)(b) provides that there is an upper limit on the amount of an individual’s
entitlement to relief rather than an upper limit on the amount of investment in respect
of which the relief can be claimed.

Subsection 257JA(4) provides that an individual may elect to have some or al of the
investment treated as though made in the tax year preceding that in which it was made,
with relief being given accordingly.

Subsection 257JA(5) sets the rate of Sl relief at 30%.

New section 257JB describes what is meant by a “community benefit society”. The
Co-operative and Community Benefit Societies Actsarein the process of consolidation
S0 section 257B ensures that that definition appliesirrespective of which Actisinforce
at the relevant time.

New section 257JC provides that for the purposes of this Part, charitable trusts are to
be treated in the same way as companies which are charities. Thisisqualified to make
it clear that a charitable trust cannot be accredited as a social impact contractor.

New section 257JD contains the definition of ‘accredited social impact
contractor’. Subsection (1) of new 257JD says that this term means a company which
is limited by shares and which is accredited under this section as a social impact
contractor. Subsection (2) of new section 257JD saysthat applicationsfor accreditation
must be made to aMinister of the Crown in the form and manner specified. Subsection
(3) of new section 257JD saysthat the Minister can only accredit acompany if satisfied
that each of three conditionsis satisfied.

The three conditions for accreditation are as follows. The first condition is that the
Minister must be satisfied that the company has entered into a relevant contract (a
‘social impact contract’). The second condition is that the company must be, and
must at al times since incorporation have remained, established for the propose of
entering into and carrying out the terms of such a contract, or for that purpose and
incidental purposes; it cannot at any time have another purpose (subsection (3)(b)
of new section 257JD). The third condition is that the activities of the company in
carrying out the social impact contract will not consist wholly or asto asubstantial part
in excluded activities (subsection (3)(c) of new section 257JD). Excluded activitiesare
defined later in the part, in section 257M Q.

Subsection (4) of new section 257JD allowsthe Minister to withdraw accreditation from
acompany if heis satisfied that the second and third conditions described above cease
to be met. The Minister has discretion to withdraw the accreditation either from the
time the condition ceased to be met, or at alater time.

New section 257JE providesthe Treasury with the authority to make regulations setting
out the criteriawhich asocial impact contract must demonstratein order to be accredited
for the purpose of thetax relief scheme. The section describesthe extent of the Treasury
power, and allows the regulations to include criteria relating to a party to the contract
other than the company which is seeking accreditation. It also allows the regulations
to be supplemented by guidance material published by the Government department
responsible for administering the accreditation facility.
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New section 257JF provides more detail about the requirements of
accreditation.  Accreditation must be made on terms required by regulations and any
other terms considered appropriate by the Minister of the Crown who is accrediting the
company concerned. An accreditation must be conditional on compliance with those
reguirements.

Subsection (2) of new section 257JF says that the requirements that may be imposed
include requirements relating to the provision of information.

Subsection (3) of new section 257JF provides authority for the regulations to make
provision for further specific matters, including: the possibility of an accreditation being
varied; the consequences of a breach of any of the conditions of accreditation; the
scope for the accrediting department to publish information about an accreditation or
accredited contractor; the right for review of, or appeal against, various decisions or
actions of the accrediting body.

New section 257JG sets out the period for which accreditation as a socia impact
contractor has effect.

Subsection (1) says that this period begins with the day specified in the accreditation
and that itslength is determined in accordance with the date specified in or determined
in accordance with the accreditation.

Subsection (2) allowsfor retrospective accreditation, from a date earlier than either the
day the application for accreditation is made or the day new section 257 JD comesinto
force. However, accreditation cannot be effective for a date before 6 April 2014.

Subsection (3) ensures that the section is subject to the power for withdrawal of
accreditation. If accreditation iswithdrawn the period of accreditation will cometo an
end on the date awithdrawal takes effect.

New section 257JH provides for delegation by aMinister of the Crown of any function
given by new sections 257JD to 257JG. It aso provides that the term Minister of the
Crown has the meaning given by section 8(1) of the Ministers of Crown Act 1975.

Chapter 2

25.
26.

27.

28.

29.

30.

31.

Chapter 2 sets out some key terms used in determining eligibility.

New section 257K(1) provides that the scheme applies in respect of qualifying
investments (asdefined in Chapters 3 and 4) made on or after 6 April 2014. It setsalimit
of five years on the lifespan on the social investment tax relief scheme, but provides
that this lifespan may be extended by Treasury order.

New subsection 257K (2) provides for the conditions for eligibility for SITR set out in
Chapters 3 and 4 of the new Part 5B to differ where the social enterprise concerned is
an accredited social impact contractor.

New section 257K (3) providesthat theinvestor isnot eligiblefor Sl relief if theinvestor
has otherwise obtained relief on the investment via the Enterprise Investment Scheme,
Seed Enterprise Investment Scheme or the Community Investment tax relief scheme.

New section 257K (4) makesiit clear that the conditionsfor relief apply equally whether
individuals make the investment on their own behalf or whether the investment is made
or held for them by a nominee.

Tax relief is contingent upon the individual making an investment, and the timing of
the making of that investment determinesthetax year for which relief will bedue. New
section 257K B explains when the investment is to be considered to be “made”.

In the case of an investment in shares, new section 257KB(2) explains that the
investment is considered to be made when the shares are issued to the investor.
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In the case of an investment in qualifying debt investments, when the investment is
considered to be “made” will depend on the nature of the investment agreement. The
legidation is intended to cater both for situations where the amount specified in the
agreement is all paid over at the outset, as well as situations where an investor may
commit to lend a sum of money to a social enterprise, but rather than drawing down
the whole of that sum at the outset, the social enterprise is able to draw down smaller
sums at intervals.

New subsection 257KB(3) and (4) deal with the situation where either the investment
agreement involves only one advance of money being made to the social enterprise,
or where an investment is the first of multiple cash advances to be provided to the
social enterprise under the terms of the agreement. It provides that the investment is
to be regarded as “made” when the enterprise issues the debenture or debentures to
theinvestor. In the case of an investment agreement which does not involve anything
being issued to the investor, then the investment is to be regarded as “made” when the
debenture or debentures take effect between the socia enterprise and the investor.

New subsection 257K B(5) providesthat if the investment agreement involves multiple
advances of money, then for each second and subsequent advance, the investment isto
be regarded as “made” at the time of each cash advance to the socia enterprise. If the
relevant debenture or debentures are issued, or otherwise take effect, at a date later than
the date or dates each cash advance is made, the investment is to be regarded as made
on the date of issue or the date the debenture becomes effective.

New subsection 257KB(6) explains that the term “debenture” in this context should
be interpreted widely as including any instrument which creates or acknowledges
indebtedness.

New section 257KC explains the terms “shorter applicable period” and “longer
applicable period”. Many of the eligibility conditions relating to the investor, the
investment and the investee enterprises have to be met for a continuous period of
time rather than merely at the point of investment, for the tax relief to continue to be
available. In the case of some conditions, that continuous period of time runs from
the date of investment. In the case of other conditions, it runs from an earlier date —
either the date of incorporation or, if later, twelve months before the date of investment.
In all cases the continuous period ends with the third anniversary of the investment
date. Investors are not required to wait until the end of the relevant applicable period
before claiming tax relief (see new section 257PA) but if any of the conditions are
breached before the end of the applicable period, relief which has been given may be
withdrawn or reduced (see Chapter 7).

Chapter 3

37.

38.

39.

Chapter 3, sections257L to 257LH, setsout eligibility conditionsrelating to theinvestor
and the investment.

New section 257L describes the types of investment which may qualify for
relief. Investments may bein shares, or in debt instrumentsincluding smpleloans. The
section ensures that either type of investment must be the lowest-ranking of its type
in the event of a winding up and therefore exposed to the greatest degree of risk for
investors. In the case of qualifying debt investments, these must as far as possible rank
equaly in awinding up with those shares which rank lowest .Investments in shares
may not carry any right to an amount of dividend which is fixed absolutely; or whose
rate is fixed either by reference to the amount invested or by reference to some other
factor which is not contingent upon the enterprise’s financia success. Irrespective of
the nature of the investment, any right of return must not be greater than a reasonable
commercial rate. No definition is provided for “reasonable commercial rate”.

New section 257LA ensures that income tax relief will only be available where the
amount in respect of which relief may be claimed has been paid over in cash to the
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enterprise when the investment is considered to have been made. This means, for
instance, that where an investor has undertaken to provide the enterprise with an amount
but the enterprise has not drawn down some or all of the amount committed, then relief
will be due only on the drawn down amount.

New section 257LB(1) ensures that the investor has no right to have the investment
redeemed, repaid or repurchased during the shorter applicable period.

New section 257LB(2) to (4) ensures that the investment is not made with the benefit
of any arrangement which might guarantee an exit from the investment.

New subsection 257LB(5) disapplies the requirements in section 257LB(2) to (4)
in relation to accredited social impact contractors. This recognises the fact that an
accredited social impact contract is likely to be time-limited and will therefore usually
include an exit arrangement for investors.

New section 257LC(1) prevents the investment from qualifying if a any time in the
shorter applicable period, there exist arrangements aimed at protecting the investor’s
capital, or otherwise protecting the investor from the risks attached to making the
investment. Thiswould include, for example, schemes which insure investors against
making aloss, and schemes to maintain the value of the investment artificialy.

Subsection (2) providesan exception for ordinary commercial matters such asinsurance
by the enterprise against normal trading risks.

New section 257LD denies relief if in the longer applicable period, the investor, or
any associate, receives a loan from any person which would not have been made, or
would not have been made on the same terms, were it not for the making of the relevant
investment. Thisincludes cases where credit is given or adebt due from the investor or
associateisassigned. Thissection mirrorsthe equivalent Enterprise Investment Scheme
provision at section 164 ITA. HMRC has published an interpretation of that provision
in Statement of Practice SP6/98 and it is anticipated that that interpretation islikely to
apply equally here, providing that the Statement of Practiceis still in existence.

New section 257LE prevents the investment from qualifying if it is made as part of a
scheme or arrangement whose purpose is tax avoidance.

New section 257LF prevents individuals from qualifying for relief if they are, or their
associates are, employees, partners, remunerated directors or trustees of the enterprise,
or of other bodies which have certain relationships with the enterprise. Those
restrictions apply throughout the longer applicable period described in section 257K C,
and therefore exclude individuals who have had (or whose associates have had) one
of the relationships mentioned with the enterprise before the date the investment is
made, even if that relationship has ended by the time the investment is made. The term
“associate” isdefined in new section 257TC asincluding spouse, civil partner, ancestor
or lineal descendant, business partner and certain trustee rel ationships.

Subsection (3) providesdefinitions of sometermsused in section 257LF. Thedefinition
of “related person” includes a person connected with the social enterprise or a linked
company. In this context, “connected” is as defined by section 993 ITA, as provided
by section 1021 ITA. This subsection also defines “subsidiary” as a 51% subsidiary,
which isfurther explained in section 989 ITA.

Subsection (4) explains what is meant by a“remunerated director” in this context. A
director is “remunerated” if during the longer applicable period he or a partnership of
which he is a member receives, or is entitled to receive, a payment from a “related
person” as defined in subsection (3). “Director”, for the purpose of Part 5B, takes its
meaning from section 452 Corporation Tax Act 2010, modified so that references to
companies in that section are to be read as including charities which are trusts. See
new section 257TE.
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Subsection (5) provides that certain types of payment are not taken into account in
determining whether the director is “remunerated”. These are mostly payments of
various types which do not constitute payments for services rendered as a director.
However, reasonable payments which are for services rendered as a director may also
be ignored, if one of two further conditions is met.

Thefirst of these conditionsis at subsection (6). Thisis that the investment was made
at atime when the investor met the requirements of section 257LF, 257L G and 257LH,
and also had never been involved in carrying on the whole or any part of the trade,
business or profession carried on by the social enterprise or asubsidiary.

The second of the conditionsis at subsection (7). Thisisthat if the first condition is not
met, the investment is made before the third anniversary of the last investment made
by the director at atime when the investment met the first condition.

Subsection (8) provides that in cases where a director is also an employee of an
enterprise, for the purposes of new section 257LF the employee relationship is to be
disregarded.

New section 257LG prevents individuals from qualifying for relief if they, or their
associates, have a certain level of interest in the capital of the enterprise or of a51%
subsidiary of the enterprise. This restriction applies throughout the longer applicable
period, and it appliesin respect of an interest in a company which is a 51% subsidiary
at any timein that period, even if it is not such asubsidiary at the time of investment.

Subsection (3) prevents an individua from qualifying if that individual or an associate
controlsthe enterprise or a51% subsidiary. “ Control” for this purposeis defined at new
section 257TD and takes the meaning in section 450 and 451 of the Corporation Tax
Act 2010, expanded so that references to company in those sections are to be read as
including references to charitable trusts. Trustees who alone, or together with another
person connected with them, have the power to exercise certain trustee functions, are
regarded as controlling an enterprise in this context.

Subsection (4) prevents an individual from qualifying for relief if at any time in the
longer applicable period, that individual or an associate has directly or indirectly more
than 30% of any of the following:

* The issued share capital of an enterprise or its 51% subsidiary (as defined in
section 989 ITA).

e Theloan capital of the social enterprise or its 51% subsidiary.
» Thevoting power of an enterprise or its 51% subsidiary.

Subsection (5) disapplies subsection (3) and (4) in respect of any shareholdings at a
time when the enterprise has issued only subscriber shares, and has not yet started its
business or any preparations for its business. This prevents an individual from being
disgualified merely by virtue of having taken shares in a company for the purpose of
registering that company with Companies House but where it is intended that there
will be other investors in due course.

Subsection (6) defines “loan capital” for the purpose of subsection (4) as including
any debt incurred by the relevant enterprise for any money borrowed or capital asset
acquired by it; for any right to receiveincome created infavour of it; or for consideration
the value of which to the enterprise was (at the time the debt was incurred) substantially
less than the amount of the debt (including any premium on the debt). But |oan capital
istreated as excluding debts arising on a normal bank overdraft.

New section 257LH imposes a requirement that there must be no “reciprocal”
arrangement allowing individualsto circumvent the restrictions in sections 257LF and
LG by investing in each other’'s social enterprises. This provision would apply, for
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example, where A, B and C are each directors of community interest companies A Ltd,
B Ltd and C Ltd respectively, and A investsin B Ltd, BinCLtdand Cin A Ltd.

Chapter 4

60.

61.
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63.

65.

66.

67.

68.

69.

Chapter 4, sections 257M to 257MV, describe the eligibility conditions relating to the
social enterprises.

New section 257M requires an enterprise to be a social enterprise as defined
in section 257)(2) throughout the shorter applicable period mentioned in
section 257K C. Thereis no requirement for it to be the same type of social enterprise
throughout.

New section 257MA setsalimit on the amount of tax-advantaged investment which an
enterprise or its qualifying subsidiary may receive in arolling three year period. This
limit is imposed by the need to comply with the European Commission’s regulations
on de minimis State aid, which restrict such aid to an amount not exceeding €200,000
in a three year period. The guidelines also require de minimis aid to be transparent
(i.e. ascertainable) at the point at which itisgiven. Asitisnot possibleto determine at
the time of investment what tax reliefs may actually be claimed, the limit is therefore
calculated by reference to the aggregate of the maximum amount of Sl tax relief under
Part 5B ITA and the maximum amount of capital gains tax relief under Schedule 8B
Taxation of Chargeable Gains Act which an investment would be capable of attracting,
rather than by reference to amounts of tax relief ultimately claimed.

New section 257MB grants a power for Treasury to amend by order the enterprise size
and investment limits, or other matters needed in connection with an application for
State aid approval.

New section 257MC sets out the limits that apply to the value of an enterprise’'s
gross assets before and after an investment. The limits are £15m immediately before
investment and £16m immediately after. The requirement differentiates between a
singleton enterprise and one which isthe parent of agroup. Wherethelatter isthe case,
it isthe value of the group assets which has to be taken into account.

Subsection (3) provides that for this purpose, no account is taken of any assets which
consist in rights against another member of the group, or any sharesin, or securities of,
another such group member.

Section 257MC mirrors an equivalent provision in the Enterprise Investment Scheme
legislation, at section 186 ITA. HMRC has published a Statement of Practice SP2/06
in relation to that provision, indicating that ordinarily the value of a company's assets
will be determined by reference to the values shown on its balance sheets as explained
in the Statement. It is anticipated that similar considerations are likely to apply for this
new relief, subject to that Statement of Practice still being in existence.

New section 257MD providesthat when theinvestment ismade, none of theenterprise’s
shares, stocks, debentures or other securities may be listed on a recognised stock
exchange or other designated exchange as defined, and there must be no arrangements
in place for that to happen. This restriction applies in respect of all such instruments
issued by the enterprise, not only those in respect of which tax relief may be claimed.

New section 257M E contains two tests, each of which must be met for the duration of
the shorter applicable period. Both tests rely on the definition of “control” to be found
at section 257T, which in turn relies on the definition at sections 450 and 451 of the
Corporation Tax Act 2010, modified to take account of charitable trusts. Both tests
also rely on the definition of “connection” in section 993 ITA, which applies by virtue
of section 1021 ITA.

The first test, at subsection (1), prevents an enterprise from qualifying if it controls
(either on its own or together with any person connected with it) any company which
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isnot aqualifying subsidiary. “ Qualifying subsidiary” for this purpose is as defined at
section 257MU.

The second test, at subsection (2), prevents an enterprise from qualifying if it is either
a51% subsidiary of another company, or is under the control of another company (or
another company and any person connected with that company) without being a 51%
subsidiary of that company.

New section 257MF provides that any subsidiary which the enterprise has during the
shorter applicable period, must beaqualifying subsidiary. Thedefinition of “ qualifying
subsidiary” for this purpose isto be found at section 257MU.

New section 257MG requires that if the enterprise has a subsidiary whose business
consists wholly or mainly of holding or managing land, or property deriving its
value directly or indirectly from land, that subsidiary (termed a ‘property managing
subsidiary’) must be aqualifying 90% subsidiary of the company. The legislation does
not define what is meant by “property deriving its value ...indirectly from land”, but
examples might include the enterprise having shareholdings in a company deriving its
value directly or indirectly from land; having any interest in settled property deriving
its value directly or indirectly from land; or having any option, consent or embargo
affecting the disposition of land. For the definition of ‘qualifying 90% subsidiary’ see
section 257MV.

New section 257MH requires that at the time of investment, either the enterprise or
the group of which it is a parent, as appropriate, must have fewer than 500 full-time
equivalent employees. Part-time employees are to be included on any basis which is
“just and reasonable”. For the purpose of this section, the term “employee” includes
directors, but not employees who are on maternity or paternity leave or students who
are on vocational training.

New section 257MI provides that neither the enterprise, nor any of its qualifying
90% social subsidiaries, may be a member of a partnership at any time during the
shorter applicable period. “ Partnership” for this purpose will include alimited liability
partnership, by virtue of section 863(2) Income Tax (Trading and Other Income) Act
2005.

New section 257MJ describes what is termed the “trading requirement”. Despite the
title, this is not a requirement that the enterprise must either be trading at time of
investment or must trade for any specified period of time. Rather, it isarequirement as
to the nature of the activities of the enterprise or of the group of whichitisaparent. It
must be met throughout the shorter applicable period.

The trading requirement does not apply to a social enterprise which is an accredited
social impact contractor. It is anticipated that the social impact contract will constitute
a trading contract, so that by the time a social impact contractor comes to apply for
accreditation for such acontract, it will already be trading and the separate requirement
at section 257MJ will not be needed.

Subsection (2) provides that the trading requirement can be met in one or other of three
ways, depending on whether the enterprise is a single entity or whether it is the parent
of agroup. A socia enterprise which is neither a parent company nor a charity will not
qualify if it carries on any activities other in the course of atrade, or in the course of
preparing to carry on atrade) The carrying on of investment activities would therefore
disqualify a single socia enterprise. A single entity will also not qualify if “excluded
activities” (as listed in section 257MQ) form a substantial part of the trade. In this
context, activities carried on for “incidental” purposeswhich would have no significant
effect on the company’s activities as awhole, are ignored.

A single enterprise which is a charity is treated for the purpose of this section as
fulfilling this condition, although charities will by their nature carry on a range of
activitiesin order to fulfil their charitable purpose.
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An enterprise which is the parent company of a group will fulfil the condition if the
business of the group asawhol e does not substantially involve non-qualifying activities.
Subsection (7) defines“ non-qualifying activities’ for this purpose asexcluded activities
(see section 257MQ), or activities (other than carried on by acharity) which are carried
on otherwise than in the course of atrade.

Subsection (3) treats an enterprise as a parent company if it intends that one or more
companieswill becomeits qualifying subsidiariesto carry on one or more trades which
qualify for the purpose of Part 5B. Once it ceases to have thisintention, however, itis
no longer to be regarded as a parent company for the purpose of this section.

To enable a determination of whether the parent company of a group meets the trading
condition as outlined above, subsection (4) providesthat it is the business of the whole
group taken together which is to be considered.

Subsection (5) provides that incidental activities carried on by a subsidiary which
otherwise exists wholly to carry on a qualifying trade, are to be ignored.

Subsection (6) provides that the following types of activity are ignored altogether:
* Holding sharesin aqualifying subsidiary.
e Making loansto asubsidiary, and making |oans to the parent company.

* Holding and managing property used by any group company for the purpose of one
or more qualifying trades.

A company which goes into administration or receivership may fail the trading
requirement at section 257MJ. New section 257MK provides that that will not be the
case because of anything done as a result of the company being in administration
or receivership providing that the entry into administration or receivership, and any
subsequent actions, are undertaken for genuine commercial purposes and not for
reasons of tax avoidance. Section 257TB explains further what is meant by a
company going into administration or receivership.

New section 257ML provides that the enterprise must be party to the relevant
investment for the purpose of raising money for a“funded purpose”.

Subsection (1) provides that a funded purpose can be either a qualifying trade carried
on at the time of investment by the enterprise or aqualifying 90% socia subsidiary; or
activities preparatory to a qualifying trade which the enterprise intends will be carried
on either by the enterprise itself, or by a 90% social subsidiary. If it relates to the
preparatory activities, then the relevant trade must begin within two years of the date
of the investment.

Thissectionisdisapplied for enterpriseswhich are accredited social impact contractors.

New section 257MM imposes requirements on the enterprise as to how it uses the
monies raised by the investment, and as to aminimum period of trading.

Subsection (1) provides that the monies raised by the investment must be employed
wholly for the funded purpose (see section 257ML) within 28 months of the date of the
investment. Insignificant uses of the money for other purposes are ignored, by virtue
of subsection (4). The period of 28 months is reduced to 24 months in the case of an
accredited social impact contractor.

Subsection (2) provides that the relevant qualifying trade must have been carried on
for a period of at least 4 months by either the investee enterprise, or a 90% social
subsidiary. This subsection worksin conjunction with section 257PB(3) to ensure that
an enterprise is not eligible to submit a compliance statement to HMRC until it has
completed at least 4 months of trading activity. Subsection (5) and (6) act to ensure
that this requirement will still be regarded as having been met if either the enterprise
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or a qualifying subsidiary is wound up or dissolved, or put into administration or
receivership before the end of the 4 month period, providing that such events occur for
genuine commercial purposes and not for reasons of tax avoidance. These subsections
are disapplied in the case of an accredited social impact contractor.

Subsection (3) provides that employing money on the acquisition of shares or stock in
a company does not of itself amount to employing the money for the purposes of the
funded purpose. This restriction should not prevent the money being used to acquire
shares in a subsidiary company, providing that after the share issue the subsidiary is
aqualifying 90% social subsidiary (see section 257MV) and that subsidiary then goes
on to use the money for a funded purpose carried on by it (which will exclude the
acquisition of shares or stock in another company). This section is disapplied in the
case of an accredited social impact contractor.

New section 257MN provides that at no time during the shorter applicable period must
relevant preparation work or the relevant qualifying trade be carried on by someone
other the investee enterprise or one of its 90% socia subsidiaries. This section is
disapplied in the case of an accredited social impact contractor.

Subsection (2) provides that this rule does not act to deny relief where an existing
trade is carried on by another company and making of the investment is preparatory
to the carrying of a qualifying trade by the investee enterprise or one of its 90% social
subsidiaries.

Subsections (3) to (5) further provide that this rule does not act to deny relief in
cases in where the investee enterprise (or any other company) goes into liquidation,
administration or receivership provided that these actions are entered into and carried
out for genuine commercial reasons.

New section 257MP explains what is meant by “qualifying trade” for the purpose of
Part 5B.

Subsection (1) says that for atrade to be a qualifying trade, it must be conducted on a
commercial basisand with aview to therealisation of profits. In addition, the trade must
not consist wholly or asto a substantial part in the carrying on of ‘excluded activities

as defined in section 257MQ.

Subsection (2) provides that what the company does must come within the ordinary
meaning of ‘trade’; that is, it must not count as atrade merely because of the extension
of the meaning of that word in section 989 ITA to include ‘any venture in the nature
of trade’.

New section 257MQ provides a list of activities which are “excluded”. This list is
needed to determine whether a trade is a qualifying trade and the extent to which the
business of a group includes non-qualifying activities.

Some activities are necessarily excluded in order to comply with the European
Commission’s regulations on de minimis State aid. These include fishery and
aquacultural production activities as listed in Council Regulation (EC) No 104/2000;
the primary production of agricultural products aslisted at Annex 1 to the Treaty on the
Functioning of the European Union (which includes both livestock and crops as well
as the production of alcohol from plants and fruit); and road freight haulage.

In addition to the exclusions made for State aid purposes, thefollowing arealso listed in
subsection (1) as excluded: dealing in certain types of assets and commodities; certain
financial activities, property development; certain subsidised generation or export of
electricity; and the provision of certain services to another enterprise in common
ownership where that enterprise’ strade is excluded.

Subsection (2) provides that lending money to a social enterprise is not “excluded”.
“Sacial enterprise” for this purpose bears the same meaning asin section 257J.
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New section 257MR supplements section 257MQ(1)(c) by explaining what is meant
by “property development”.

Subsection (1) explains that property development for this purpose is defined as the
development of land in which the enterprise has, or has had, an interest, with the object
of realising again from the disposal of the land when developed.

Subsection (2) provides that for this purpose, ‘interest in land’ is defined in the
legislation as any estate, interest or right over land including any right affecting the use
or disposition of land; or any right to obtain such an estate, interest or right from another
person, which is conditional upon the other person’s ability to grant it.

Subsection (3) makes it clear that references to an interest in land for this purpose do
not include mortgage creditors or (in Scotland) the interest of a creditor in a charge or
security of any kind over land.

New section 257MS supplements section 257MQ(1)(e) to exclude the generation or
export of electricity in respect of which any person (whether the enterprise undertaking
the generation or export or any other person) receives a feed-in tariff under a UK
government scheme to encourage small-scale low-carbon generation of electricity or a
financial incentive granted under asimilar overseas scheme.

New section 257MT supplements section 257MQ(1)(h). Together these sections
explain that providing services or facilities for any business comprising a trade,
profession or vocation carried on by another person (other than the parent of the
company) is an excluded activity, where that other business consists to a substantial
extent of any activitieslisted in section 257M Q as excluded, and acontrolling interestin
that other businessis held by aperson who also hasacontrolling interest in the business
carried on by the company.

Subsection (2) defines a controlling interest in a business as follows. A person has a
controlling interest in a businessiif, in the case of a business carried on by a company,
he controls the company, or the company is a close company and he (or an associate of
his) is both a director of it and the beneficial owner of, or able directly or through the
medium of other companies (or by any other indirect means) to control, more than 30%
of its ordinary share capital, or he owns at least one-half of the business by reference
to the tests of ownership set out in sections 941 and 942 CTA 2010.

Subsection (3) providesthat in the case of abusiness carried on other than by acompany,
aperson is regarded as having a controlling interest in that business if he is entitled to
not less than half of the assets used for, or the income arising from, the business.

Subsection (4) provides that for these purposes, the rights or powers of any person's
associate count as that person’ s rights and powers.

New section 257MU explains what is meant by a “qualifying subsidiary” of an
enterprise for the purpose of the sections of Part 5B which use that term.

Subsection (1) provides that a company is a qualifying subsidiary if it is a 51%
subsidiary of the investee company. The meaning of 51% subsidiary isthe same asthat
given in CTA10/S1154. That is, the investee company must directly or indirectly hold
more than 50% of the ordinary share capital. In addition in order to be a qualifying
subsidiary, no other person other than the company issuing the shares, or one of its
subsidiaries, must control the subsidiary, and there must be no arrangements by virtue
of which these requirements could cease to be met. ‘ Control’ for this purpose has the
meaning given at section 257TD.

Subsections (2) and (3) provide that these conditions are not to be regarded as ceasing
to be satisfied by reason only of a winding-up or dissolution of the subsidiary or its
parent, or of the subsidiary or its parent going into receivership, or of adisposal of the
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shares in the subsidiary, provided in all cases that this occurs for genuine commercial
reasons and not as part of a scheme or arrangement for the avoidance of tax.

New section 257MV explains what is meant by a “90% social subsidiary” of an
enterprise.

Subsection (1) provides that, for a subsidiary to be a 90% social subsidiary, the
following must apply:

e Thesubsidiary must be a social enterprise.

»  Theparent enterprise must own at least 90% of the subsidiary’ sissued share capital
and voting rights.

* The parent enterprise must be beneficially entitled to at least 90% of the assets
available for distribution to equity holders of the subsidiary.

e The parent enterprise must be beneficially entitled to at least 90% of any profits of
the subsidiary which would be available for distribution to equity holders. “Equity
holder” is to be given the same meaning as in Chapter 6 of Part 5 of CTA 2010,
as explained at subsection (8) and (9).

* In addition, no person other than the parent enterprise must have control of the
subsidiary, and there must be no arrangements by virtue of which any of the above
conditions would cease to be met.

Subsections (2) to (4) provide that a company is till to be treated as a 90% social
subsidiary if it is held indirectly viaa company which is a qualifying 100% subsidiary
of the relevant company, (based on similar considerations to those above).

Subsections (5) and (6) provide that the winding up of a subsidiary, or the subsidiary
entering into or being in administration or receivership, do not prevent this test from
being regarded as met providing that those events take place for genuine commercial
reasons and not for the purposes of tax avoidance.

Subsection (7) provides that arrangements for the disposal of the subsidiary do not
prevent this test from being regarded as met, providing that the disposal isfor genuine
commercial reasons and not for the purposes of tax avoidance.

Chapter 5

119.
120.

Chapter 5, section 257N deals with attribution of relief to investments.

New section 257N sets out how Sl relief is to be attributed to investments where
only one investment is made, or where several investments are made in the same tax
year. This becomes significant if the investor later disposes of some but not al of the
investment:

»  For the purpose of determining what relief is to be withdrawn if the disposal takes
place within the qualifying period for the investment.

»  For the purpose of determining whether the disposal takes place after the end of
the qualifying period relevant to that particular investment, and is therefore exempt
from capital gainstax by virtue of section 255B TCGA.

Chapter 6

121.
122.
123.

Chapter 6, sections 257P to 257PD, explains the procedures for making claims.
New section 257P explains the time limits for making aclaim to Sl relief.

Subsection (1) says that the claim may not be made earlier than the end of the period
of 4 months referred to in section 257MM(2). This requirement does not apply where
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the social enterpriseis an accredited social impact contractor. No claims may be made
later than the fifth anniversary of thefiling date for the tax year in which theinvestment
was made. Note: this overrides the normal claim period provided for in section 43
Taxes Management Act 1970. Thisis to take account of the fact that the individual’s
eligibility to claim depends on the enterprise having met certain conditions which may
take some time to fulfil.

Subsection (2) provides that if the individual has made an election under
section 257JA(4) to have some or al of the investment treated as though made in
an earlier tax year, then subsection (1) above applies separately to that part of the
investment as though it had been made in the earlier tax year.

New section 257PA deals with an individual’ s entitlement to claim Sl relief in respect
of aninvestment in asocia enterprise.

Subsection (1) provides that in order for an individual to be eligible to claim Sl relief,
the enterprise must provide the individual with a compliance certificate which can be
provided to HMRC in support of aclaim.

Subsections (2) and (3) provide that a claim to S relief must have been made in order
for theindividual’s PAY E coding to be amended to take account of the Sl relief, or for
theindividual to make any application for tax to be postponed pending the outcome of
an appeal made on the grounds that Sl relief will be available.

New section 257PB provides more detail about the compliance statement referred to
in section 257PC(2).

Subsection (1) provides that it is a statement to the effect that, in respect of an
investment, the conditions for the relief to apply have so far been met (other than those
which have to be met by the individual), and the enterprise’ sintention is that they will
continue to be met for the duration of the relevant applicable period. It is therefore not
possible for an enterprise to obtain authority to issue certificates under section 257PC
once it has ceased to satisfy any condition. So for instance, coming under the control
of another company would make the issue of certificatesimpossible.

Subsection (2) gives HMRC the power to prescribe the form and content of the
compliance statement. The statement must include a declaration to the effect that the
statement is correct to the best of the enterprise’ s knowledge and belief, aswell as any
other declarations which HMRC may require. It is anticipated that a declaration as to
the quantum of de minimis State aid received by the enterprise (see section 257MA)
will be required under this section.

Subsection (3) provides that an enterprise cannot submit a statement more than two
years after the end of the year of assessment in which the investment was made,
or more than two years after the end of the period of four months referred to in
section 257MM (2). That four month period does not apply to accredited social impact
contractors.

New section 257PC explainsin more detail the requirementsfor an individual to obtain
the compliance certificate referred to in section 257PA(1).

Subsection (1) explains that a compliance certificate is a certificate issued by the
investee enterprise to the individual. 1t must state that the requirements for Sl relief
have so far been met (other than those which have to be met by the individual), and it
must bein aform prescribed by HMRC.

Subsection (2) and (3) provide that the enterprise may not issue acompliance certificate
to an individual until it has provided HMRC with a compliance statement (see
section 257PB), and before it has had authority to do so from HMRC.

Subsection (5) and (6) provides that HMRC must give a decision in respect of any
application to it for authority to issue a compliance certificate, and that a refusal to
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give such authority is a matter against which the enterprise has the right of appeal as
provided for in the Taxes Management Act 1970.

New section 257PE grants a power for the Treasury to amend by order the procedures
relating to claims.

Chapter 7

137.

138.

139.

140.

141.

142.

143.

144.

145.

146.

147.

148.

Chapter 7, sections 257Q to 257RC describes the circumstances in which relief will be
withdrawn or reduced.

New section 257Q provides for Sl relief to be reduced or withdrawn if the investor
receives value from the enterprise during the longer applicable period. See also
section 257QG which extends the effect of this provision. Whether the relief will fall
to be reduced or withdrawn completely depends on the amount of the value received in
relation to the amount of relief given, as determined by the formulain subsection (2).

Subsection (3) lists provisions which supplement section 257Q.

Subsection (6) provides that for the purpose of the value received provisions, a spouse
or civil partner who has acquired any part of an investment in the course of atransaction
to which section 257T appliesisto be treated as the investor.

New section 257QA provides that where the amount of the value received is
‘insignificant’ it is ignored. An amount is insignificant for this purpose if it does
not exceed £1000, or if it exceeds £1000 it is insignificant in relation to the amount
subscribed by the individual for the shares in question. ‘Insignificant’ is not defined
for this purpose.

To ensure that this relaxation is not used for tax avoidance purposes, subsection (3)
provides that the amount of any value is not to be regarded as insignificant if it is
received under arrangements which exist at any time in the 12 months ending on the
date of the investment. Subsection (6) extends this to include receipts by an associate of
the investor, or provision of value by any person connected with the social enterprise.
“Arrangements’ is as defined in section 257TE.

Subsections (4) and (5) provide that where there is more than one receipt which, onits
own, would be regarded as insignificant, the rule must be applied to the total amount
received within the longer applicable period.

New section 257QB maodifies the calculation given at subsections 257Q(1) and (2) for
cases where there has been more than one issue of investment attracting Sl relief.

New section 257QC modifies the calculation given at subsections 257Q(1) and (2) for
cases where part of the investment is treated as though made in the tax year preceding
that in which it was made (see section 257JA(4)).

New section 257QD modifies the calculation given at subsections 257Q(1) and (2) for
cases where the investor has not been able to obtain the maximum amount of Sl relief
available in respect of the investment. This would be the case where the maximum
amount of relief available exceeded the investor’s liability to income tax for the tax
year in question.

New section 257QE explains when value is considered to have been received by an
investor, for the purposes of sections 257Q and 2570B.

Subsections (2) to (6) list awide range of types of payments, benefits and transactions
which will give rise to a withdrawal or reduction of Sl relief by virtue of the value
received provisions. These will include any repayment or part repayment of the
investment in respect of which Sl relief has been obtained.
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Subsection (7) providesthat if Sl relief iswithdrawn because the investor has disposed
of the investment within the relevant applicable period, the disposal proceeds are not
treated as areceipt of value for the purposes of this section.

Subsection (8) provides that if the investor is a director of the enterprise, a payment
of reasonable remuneration or the provision of a benefit for services provided in the
capacity of director or employee, isnot to be treated as value received for the purposes
of this section.

New section 257QF contains a table setting out how the amount of any value received
isto be calculated, depending on the nature of the value received.

New section 257QG supplements those sections dealing with receipt of value. It
provides that those sections apply equally in cases where the value has been provided
indirectly aswell as directly to the individual; or where the value has been provided to
the individual’ s associate; or where the value has been provided by a person connected
with the social enterprise at any time during the longer applicable period.

New section 257QH provides that an individual can avoid the consequences of
receiving value by returning the whole of the value to the person that gave it. The
value may be returned in a number of ways, depending on the circumstances in which
value was received. These may include a cash payment, the reversal of the waiver
or discharge of aliahility, or the transfer in reverse of an asset at under or over value
corresponding to that in the original transaction giving rise to the receipt of value.

Subsection (5) lists a number of types of cash payment which are not to be treated as
providing replacement value for the purpose of section 257QH. These consist broadly
of payments at normal arm’s length rates for goods or services received, for assets
transferred, or representing interest on money lent.

New section 257QI supplements section 257QH.

Subsection (1) provides that replacement value cannot be used to offset the receipt of
value to the extent that it has already previously been used to do so.

Subsection (2) deas with the time within which the replacement value must be given
in order for the individual to be able to avoid the consequences of receiving value. The
replacement value must be given without unreasonable delay. If the amount of thevalue
received was the subject of appeal proceedings it must be given within 60 days after
the final determination of the appeal. A payment made before the value was received
may be taken into account as replacement value, provided it was not made before the
beginning of the longer applicable period referred to in section 257K C.

New section 257QJ acts to ensure that tax relief is not available to the extent that an
amount equivalent to any part of an individual’s investment is used by the enterprise
or by one of its subsidiaries to repay, redeem or repurchase any of that entity’s share
capital. The restriction applies in respect of any such repayment, redemption or
repurchase within the longer applicable period referred to in section 257KC. The
aim is to prevent tax advantaged funds from being used to provide an exit for earlier
shareholders, rather than being used for the activities of the enterprise.

New section 257QK provides that a repayment of share capital falling within
section 257QJisignored if both it and the market value of the share capital repaid are
insignificant compared with the market value of the remaining issued share capital of
the company. Note that, unlike section 257QA, this provision does not provide for a
specified amount to be treated as insignificant.

To ensure that this relaxation is not subject to abuse, subsection (3) provides that
the amount of any value shall not be regarded as insignificant if it is received under
arrangements which exist at any time in the 12 months ending on the date of the share
issue.
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New sections 257QL to 257QO0 supplement section 257QJ by explaining how the tax
reduction is to be calculated where there is more than one issue of shares; where more
than one individual is involved; where a single issue of shares has been treated partly
as madein the previous tax year by virtue of aclaim under section 257JA(4); or where
the maximum amount of relief was not obtained for the share issue.

New section 257QP provides an exception from section 257QJ, to take account of
the fact that it is not uncommon for a company to be established via the issue of
redeemable shares, which are then redeemed when the company is acquired by its
intended permanent owners. No reduction is to be made where share capital has been
issued of anominal value equal to the authorised minimum required by the Companies
Act 2006 for apublic company to do business, the Registrar of Companieshaving issued
the company with a certificate under that Section, and any of it is redeemed within 12
months of the date of itsissue.

New section 257QQ acts to ensure that the legidation serves to encourage genuinely
new investment in social enterprises by denying relief to anyone who directly or
indirectly owned the trade before it came to be owned by the company.

The restriction has effect if at any time within the longer applicable period mentioned
in section 257K C, either the individual or any group of persons to which he or she
belongs either: has more than a half share interest in the trade or part of the trade as
carried on by the socia enterprise or its qualifying subsidiary, or controls the social
enterprise. Inthefirst case, the provision will apply if the individual or group also had
such an interest in the trade, or a part of the trade, at some previous time in the same
period when it was carried on by some person other than the social enterprise. In the
second case, the restriction will apply if the individual or group, at some previoustime
in the same period, controlled another company which was then carrying on the trade
or part of thetrade. The personsto whom atrade belongs, or the extent of their interests
init, are to be determined in accordance with section 941 CTA 2010.

New section 257QR similarly acts to ensure that relief goes only in respect of genuine
new investment, by denying relief to anyone who aone or together with others,
controlled a company which then carried on the trade and that company has come to
be owned by the socia enterprise in which the individual has now invested. For this
purpose, section 257TF provides that ‘control’ has the meaning given in section 450
CTA 2010.

New section 257QS provides for relief obtained by an investor to be withdrawn if it
is subsequently found by HMRC not to be due. Where the reason for this is because
the social enterprise does not meet, or has ceased to meet, any of the conditions
specified in Chapter 4 of Part 5B, HMRC must give notice to the social enterprise
before relief can be withdrawn. The purpose of this procedure is to alow the party
to any appeal proceedings to be the social enterprise itself in cases where most of the
relevant evidence lies within its own power, and to simplify the withdrawal processin
cases Where there is a large number of investors. See new section 257SA for further
information about appeals, and new section 257SB for information about time limits.

New section 257R explainsthat if the investment iswholly or partly disposed of during
the shorter applicable period other than to a spouse or civil partner — see section 257T,
then relief isto be reduced or withdrawn.

Subsection (2) and (3) treat the disposal differently depending on whether it has been
made by way of an arms' length bargain or not. Where the disposal is other than at
arms’ length, the relief is withdrawn entirely. Where it is an arms’ length bargain,
relief is reduced (including withdrawn completely) by the application of the formula
at subsection (4).
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New section 257RA supplements section 257R by explaining how the reduction or
withdrawal of relief isto be caculated in cases where the investor did not receive the
maximum amount of relief for the investment.

New section 257RB provides that if the investor grants a call option over any part of
theinvestment, that part is treated as though it had been disposed of with the result that
the provisions of section 257R will apply. A call option is defined by the legislation
as an option granted by the investor which, if exercised, would bind the investor to sell
the whole or part of the investment.

New section 257RC has a similar effect where at any time in the longer applicable
period referred to in section 257K C, a person grants a put option to the investor. A put
option is defined as an option granted to the investor by any person which, if exercised,
would bind the grantor to purchase any of the investment.

Chapter 8

172.

173.

174.

175.

176.

177.

178.

179.

Chapter 8, sections 257Sto 257SJ, explainsthe proceduresfor withdrawing or reducing
Sl relief, and deals with various information obligations and powers.

New section 257S provides that where any Sl relief isto be reduced or withdrawn, that
must be done by HMRC making an assessment to recover the relief.

New section 257SA provides that where HMRC has given a notice under
section 257QS(3), thisis to be treated as a decision disallowing a claim by the social
enterprise. This has the effect of allowing the social enterprise to appea against the
decision, and for the appeal then to be dealt with in accordance to thelegislation dealing
with appealsin Taxes Management Act 1970.

New section 257SB explains the time limits within which HMRC may make an
assessment to recover relief, or issue a notice under section 257QS(3).

New section 257SC explainsthe circumstancesin which assessments are not to be made
to recover tax relief once it has been given. Thefirst of these is when the investor has
died. The second iswhen all the investments have been disposed of before the end of
the qualifying period, and relief has been partially recovered under section 257R(3).
Any balance of relief remaining will be recovered only if theinvestor subsequently fails
the requirements at sections 257LF, 257LG or 257LH.

Where Sl relief fals to be withdrawn, new section 257SD prescribes the relevant date
from which interest starts to run. This date will always precede the date when the SA
return is amended or the assessment withdrawing relief is made. Normally the relevant
date from which interest starts to run will be 31 January next following the tax year in
respect of which the assessment is made.

New section 257SE places an obligation on an investor to notify HMRC of certain
events relating to the investor which would result in relief faling to be withdrawn
or reduced. Events listed include: where there is a loan linked to the investment
(section 257L.D); wheretheinvestor ceasesto be aqualifying investor by virtue of being
an employee, partner or director (section 257LF) or of having more than a 30% interest
in the enterprise (section 257LG); where there is areciprocal arrangement of the type
prohibited by section 257LH; where the shares are disposed of (section 257R); where
there are put or call options (section 257RB and 257RC); or where the investor or an
associate has received value (section 257Q). The investor must make the notification
within 60 days of becoming aware of it.

New section 257SF similarly placesan obligation on asocial enterpriseto notify HMRC
within 60 days of becoming aware of an event relating to the enterprise which would
result in relief falling to be withdrawn or reduced. Events which would trigger this
obligation include the enterprise ceasing to be aqualifying enterprise by referenceto the
requirements included in Chapter 4 of Part 5B; providing value to the investor within
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section 257Q; repaying share capital to other investors within section 257QJ; or where
atrade or company previously owned by an individual or group of individuals cometo
be owned by the social enterprise, within section 257QQ or 257QR.

Where HMRC has reason to believe that a notification should have been made under
either section 257SE or 257SF, but no such notification has been made, new
section 257SG gives HMRC apower to require aperson to provide the information that
HMRC believesis reasonably required. HMRC hasto give the person at |east 60 days
in which to provide the information.

Where HMRC has reason to believe that certain prohibited arrangements exist, new
section 257SH givesHMRC power to require aperson to provide theinformation which
it may reasonably require. Again, HMRC must give the person at least 60 days in
which to provide the information. In the case of this section, the personswhich HMRC
may require to provide information will vary as specified, depending on which type of
prohibited arrangement exists.

New section 257Sl provides for some circumstances in which HM Revenue and
Customs may disclose information to other parties, in relation to Sl relief.

Subsection 257SI(1) permits HM Revenue and Customs to disclose to a social
enterprise that Sl relief has been obtained or claimed, in respect of a particular number
or proportion of any investmentsinit. A socia enterprise may requirethisinformation,
for instance, in the context of alater calculation for de minimis State aid purposes (see
section 257MA above).

Subsection 257SI(2) permits HM Revenue and Customs to disclose information to
the Regulator of Community Interest Companies for the purposes of the Regulator’s
functions, or to a Minister of the Crown for the purposes of accrediting a social
impact contractor. Similar legal information gateways already exist between HM
Revenue and Customs and the Financial Conduct Authority (the body responsible for
the accreditation of Community Benefit Societies); and the Charities Commission.

Subsection 257SI(3) prohibits onward disclosure of information obtained under
subsection 257S1(2), unless HM Revenue and Customs has either consented to that
onward disclosure for the purposes of the Regulator’'s or Minister’s functions, or the
disclosure is required by an enactment Subsection 257SI(6) applies the provisions of
section 19 of CRCA to any wrongful disclosure of revenue and customs information
relating to a person.

Subsection 257SI(8) provides that HMRC's confidentiality obligations do not
prevent the disclosure of relevant information to a Minister of the Crown or his
authorised delegate for the purpose of exercising functions under sections 257JD to
257JG. Similarly, relevant information may be provided to HMRC for the purpose of
exercisingitsfunctionsunder Part 5B. ‘Relevant information’ isdefined asinformation
obtained by a Minister of the Crown or delegate in the course of discharging functions
under new sections 257JD to 257JG.

Chapter 9

187.

188.

Chapter 9, sections 257T to 257TE contain miscellaneous and supplementary
provisions, including definitions of key terms used in Part 5B.

New section 257T ensures continuity of tax treatment where shares are transferred
between spouses or civil partnersin the circumstances specified. Norelief iswithdrawn
where one spouse or civil partner disposes of sharesto which relief is attributable to the
other. Following such adisposal, for the purposes of any subsequent disposal or other
event, the shares are treated as if they had always been owned by the spouse or civil
partner to whom they have been transferred.
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Anindividual who owns investments to which relief is attributable (see section 257N)
may also possess other investments in the same company of the same class. Also,
investments to which relief is attributable may have been acquired at various times
and at various prices. Consequently, new section 257TA explains how to identify
which investments have been disposed of, where only part of an individual’s holding
is disposed of .

New section 257TB explains what is meant by a company being in administration
or receivership, by reference to the Insolvency Act 1986, the Insolvency (Northern
Ireland) Order 1989 and any corresponding legislation in a country or territory outside
of the United Kingdom.

New section 257TC explains what is meant by an “associate” of a person in the context
of Part 5B. It includes spouse, civil partner, ancestor or lineal descendant, business
partner and certain trustee relationships.

New section 257TD explains the term “control” as used in Part 5B.

Subsection (1) provides that “control” should be defined in accordance with section
450 and 451 Corporation Tax Act 2010, but with the modification that “ company” in
those sections should be read as though including a charitable trust.

Subsection (2) explainsthat if the trustees of a charitable trust (acting in their capacity
astrustees) either individually or together control another person as defined by sections
450 and 451 CTA 2010, then the charitable trust of which they are trustees is to be
regarded as controlling the other person for the purpose of Part 5B.

Subsection (3) describes the circumstances in which a person is to be regarded as
controlling a charity which is atrust, whether or not atrustee. A trustee who, alone or
together with other trustees who are connected with him, can exercise some or all of
the powers of the trustees, is to be regarded as controlling the charity. A person who
is not atrustee but who either alone or with others has the power to appoint or remove
trustees, or to approve or direct the trustees’ functions, is to be regarded as controlling
the charity.

Subsection (4) explains that subsection (3) should be read as expanding upon
subsection (1), rather than limiting it.

Subsection (5) provides that for the purposes of Part 5B, a regulator isto be treated as
not having control of any company merely by virtue of the fact that that company is
regulated by that regulator.

Subsection (6) disapplies the definition of “control” at section 995 for the purposes of
Part 5B. That definition would otherwise apply by virtue of section 1021. Note: thisis
adeparture from the Enterprise Investment Scheme legislation at Part 5 I TA which has
been used as a broad model. The EIS legislation uses both the section 995 definition,
and that at sections 450 and 451 CTA 2010, at different places.

New section 257TE provides minor definitions for various terms used in Part 5B,
including what is meant by the term “market value” in relation to an asset.

Part 2 contains various consequential amendments to the Income Tax Act 2007.

Details of Schedule 12

201.

Paragraphs 1 and 2 insert new sections 255A to 255E into the Taxation of Chargeable
GainsAct 1992 (‘ TCGA"). Section 255A directsthe reader to new Schedule 8B TCGA

where the details of the capital gainstax relief are found.
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New section 255B provides for special treatment of capital gains and losses which
accrue on disposals of assets to which Sl relief is attributable.

Subsection (1) applies where there would be a loss on a disposal of an asset to which
Sl relief is attributable. The consideration given for the asset is treated as reduced by
the amount of Sl relief, so thelossis reduced or eliminated, or becomes a gain.

Subsection (2) providesthat where an asset to which Sl relief isattributableis disposed
of three years or more after acquisition, any gain which accrues on the disposal isnot a
chargeable gain for TCGA purposes. Thisrule is subject to the effect of section 255C.

Subsection (3) disappliesthe rulein TCGA which meansthat alossis not an allowable
lossif, in similar circumstances, a gain would not be a chargeable gain. So although a
gain on an asset to which Sl relief is attributable is not a chargeable gain, aloss may
still be an allowable loss for capital gains tax purposes.

Subsection (4) appliesthe asset identification rules contained in the Sl relief provisions
for the purposes of deciding which assets have been disposed of from within a holding
of social investments, and whether relief is attributable to the assets disposed of.

Subsection (5) gives priority to theidentification rulesin subsection (4) over the normal
rulesin TCGA.

Subsection (6) disapplies the normal asset ‘pooling’ and identification rules in the
TCGA from assets to which Sl relief is attributable.

Subsection (7) allows HMRC to adjust the capital gains tax due or repayable as
necessary when Sl relief has been allowed or withdrawn.

Subsection (8) defines ‘Sl relief’ as the income tax relief for investments in social
enterprises.

Subsection (9) states that Part 5B of the Income Tax Act 2007 (income tax relief for
investments in social enterprises) applies to determine whether Sl relief is attributable
to any asset, and the amount of relief so attributable.

New section 255C modifies the tax exemption conferred by section 255B(2) in some
circumstances. Where the maximum possible Sl relief has not been given in respect
of the investment in the assets disposed of (other than because the claimant did not
have sufficient income tax payable to absorb the maximum relief), the total gain is
apportioned and only an amount attributable to the assets on which S| relief was given
is exempt from capital gains tax.

New section 255D modifies the tax exemption conferred by section 255B(2) where
the Sl relief originally given has been reduced eg because the investor has received
value from the socia enterprise or because the investment has been repaid, redeemed
or repurchased.

Subsection (2) applieswherethe Sl relief has been reduced but the maximum available
relief was originally allowed. In these cases, the exemption only applies to a fraction
of thetotal gain corresponding to the fraction of the origina relief which has not been
withdrawn by reduction.

Subsection (3) applies where the Sl relief has been reduced and the relief originally
given was less than the maximum available, that is to say where section 255C applies.
In these cases, the restriction at subsection (2) applies to the reduced gain determined
under section 255C.

Subsection (4) requiresthat the reduction in Sl relief used in subsection (2) isthe total
of al reductions which have applied to Sl relief in respect of the assets disposed of .

Subsection (5) requires that, when apportioning the total gain under subsection (2), the
origina Sl relief istherelief allowed before any reductions.
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Section 255E contains special rules which apply when shares to which Sl relief is
attributable are involved in transactions such as reorganisations of the issuer’s share
capital, share-for-share takeovers and company reconstructions.

Subsections (1) and (2) mean that where a person has a holding of shares the normal
TCGA rules which apply eg on a reorganisation of share capital will apply to shares
in that holding which have:

« Both Sl relief and hold-over relief under Schedule 8B attributed to them.
 Have Sl relief but not hold-over relief attributed to them.

* Have neither relief attributed to them.
asif those shares were in separate holdings.

Subsection (4) is a rule which applies when shares which are involved in a rights
issue by the company which issued the shares. If after the rights issue Sl relief is
attributable either to the existing shares or to the new shares allotted then the normal
TCGA treatment of the existing holding and the new shares will not apply: they will
not be treated as the same asset, but rather actual disposals and acquisitions will be
recognised for tax purposes.

Subsection (5) meansthat, except in the circumstances described by subsection (6), the
normal TCGA ruleswhich apply when sharesareinvolved in ashare-for-share takeover
or acompany reconstruction will not apply when Sl relief isattributableto those shares.
The new holding and the origina shares they correspond to will not be treated as the
same asset, but rather the actual disposals and acquisitions will be recognised for tax
purposes.

Subsection (6) specifies the circumstances in which, exceptionaly, the normal TCGA
rules which apply when shares are involved in a share-for-share takeover or acompany
reconstruction will apply, notwithstanding subsection (5). Broadly,

e The company which issues new shares must have previously issued shares which
met the conditions for Sl relief to be attributable to them.

» That company must have issued compliance certificates to subscribers for those
shares.

e Thetakeover or reconstruction must occur more than three years after the investor
acquired the original shares, and

« the shares which represent the original shares after the transaction must be new
shares which meet the conditions for Sl relief to be attributable to them.

Paragraph 3 of Schedule 12 inserts new Schedule 8B into the TCGA. Paragraph 1(1)
of Schedule 8B applies the Schedule if an individual (the investor) has a chargeable
gain and acquires specific assets known as ‘the social holding’, providing the investor
iseligiblefor Sl relief on the consideration paid for those assets. Five further conditions
(A, B, C, D and E) must also be met. Where the Schedule applies, the individual may
claim for the gain to be reduced as provided for in paragraph (4).

Paragraph 1(2) of Schedule 8B sets out the first of the five further conditions: condition
A. Thisisthat the gain must either accrue either

e Onthedisposa of an asset, or
e under the entrepreneurs’ relief provisionsin section 169N TCGA, or

» when achargeable event occursin relation to an asset which is, or forms part of, a
socia holding (see new paragraph (6)(1), paragraph 228 below).
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But if entrepreneurs’ relief is claimed then only so much of the gain which exceeds
the ‘lifetime limit’ for that relief is eligible for hold-over relief.

Paragraph 1(3) of Schedule 8B sets out the second of the five further conditions:
condition B. This is that the gain must accrue on or after 6 April 2014 and before 6
April 2019. The Treasury may substitute alater date for the end of this period by means
of aTreasury order (paragraph (1)(7)).

Paragraph 1(4) of Schedule 8B setsout thethird of the five further conditions: condition
C. Thisisthat the investor must be resident in the United Kingdom both when the gain
accrues and when the social holding is acquired.

Paragraph 1(5) of Schedule 8B sets out the fourth of the five further conditions:
condition D. Thisisthat the investor must be acting on his or her own behalf and not in
any other capacity in making the investment. For instance, condition D will not be met
if the individual makes the investment as a partner for the purposes of the Partnership
Act 1890 or the Limited Partnership Act 1907, as a member of a Limited Liability
Partnership, as atrustee or as a personal representative of a deceased person.

Paragraph 1(6) of Schedule 8B sets out the last of the five further conditions: condition
E. Thisisthat the investment must be made either in the three years beginning on the
day the gain accrues or in the year ending at the beginning of that day.

Paragraph 1(7) of Schedule 8B ensures that entrepreneurs’ relief and hold-over relief
may not both be claimed in respect of the same gain.

Paragraph 2 of Schedule 8B specifies a second, alternative set of conditions, under
which the Schedule applies. The effect is that a claim may be made for a chargeable
gain which has been deferred, and is attributed to an asset within asocial holding, to be
further deferred if the asset is replaced by a second social holding issued by the same
enterprise, even if no cash is given for the second holding. Without this paragraph the
investor could not further defer the gain because he would not be eligible for Sl relief
on the amount invested in the second holding - section 257LA ITA 2007 and paragraph
1(1)(c) of Schedule 8B TCGA.

Paragraph 2(1) of Schedule 8B sets down the circumstances in which this continuing
deferral is allowed. They are that:

* Thesocia enterprisewhichissued thefirst asset must reacquireit from theinvestor,
or must cancel, redeem, extinguish or repay it, so that the deferred gain accrues.

* Theinvestor must receive from the social enterprise assets in respect of which he
would be eligible for Sl relief but for the ‘ cash investment rul€’ at section 257LA
ITA 2007.

* Theinvestor gives nothing for his new assets other than the first asset, or suffers
no loss other than the value of the first asset.

This subparagraph also applies four conditions which correspond to conditions B
- E in paragraph 1 (see above).

Paragraph 2(2) to 2(5) of Schedule 8B specify the four conditions F, G, H and Jwhich
must be met for the Schedule to apply by virtue of paragraph 2. These correspond to
conditions B, C, D and E in paragraph 1 (see paragraphs 213 - 216 of this Note).

Paragraph 3 of Schedule 8B defines certain terms used in the Schedule.

Paragraph 4(1) and 4(2) of Schedule 8B permit the investor to make a claim for the
original chargeable gain to be reduced. Where paragraph 1 applies, the gain may be
reduced by an amount specified in the claim, up to a sum equal to the amount invested
in the social holding, but not by any excess over the amount of the gain (or over the
gain net of reductions alowed under the provisions listed at paragraph 4(4)). Where
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paragraph 2 applies, the gain isreduced by the amount specified in the claim, regardless
of the amount ‘invested’ in the second social holding, but again not by any excess over
the amount of the gain (or over the gain net of reductions allowed under the provisions
listed at paragraph 4(4)).

Where paragraph 1 applies, paragraph 4(3) of Schedule 8B prevents the amount
invested or any part of it being used more than once to generate relief under any of the
provisions listed at paragraph 4(4).

Paragraph 4(4) of Schedule 8B lists the provisions mentioned in paragraph 4(3). These
are the hold-over relief under this Schedule 8B, enterprise investment scheme (EIS)
deferral relief under Schedule 5B TCGA and seed enterprise investment scheme (SEIS)
deferral relief under Schedule 5BB TCGA.

Paragraph 4(5) of Schedule 8B imposes an upper limit of £1 million on the gainswhich
may be relieved under this Schedule by an individual in any tax year. Thisis not the
same asthelimit which appliesto thetotal amount which asingle enterprise may receive
under EU State aid rules (see paragraph 40 of this Note).

Paragraph 4(6) of Schedule 8B explains that when a gain is reduced in this way, the
relief represented by the amount of the reduction is‘attributable to’ the asset or assets
which form the social holding. It also provides that when the person holding an asset
dies, or a chargeable event occurs in relation to that asset, the relief ceases to be
attributable to it. Paragraph (6)(1) explains what is meant by a ‘ chargeable event’.

Paragraph 5 of Schedule 8B provides for a gain equal to all or part of the reduction
made under paragraph 4(1) to accrue and be taxable when a chargeable event occursin
relation to the socia holding. If the chargeable event relates only to part of the social
holding then a corresponding part of the gain accrues. The total gainswhich can accrue
in relation to a socia holding cannot exceed the total amount of the reduction.

Paragraph 6(1) of Schedule 8B lists the chargeable events which cause arelieved gain
to accrue when they occur. These are:

» Theinvestor disposing of an asset forming all or part of his social holding (but this
does not include disposals to their spouse or civil partner).

e Thedisposa of an asset forming al or part of a social holding by a person who
acquired it from their spouse or civil partner (but this does not include disposals
back to the investor).

e Anasset forming al or part of the holding being cancelled, extinguished, redeemed
or repaid.

* Any of the conditions for eligibility to S relief in Chapters 3 and 4 of Part 5B of
the Income Tax Act 2007 failing to be met.

Paragraph 6(2) of Schedule 8B meansthat the death of the investor, or of a person who
acquired the socia holding or any part of it from the investor as their spouse or civil
partner, will not cause a deferred gain to accrue in relation to the assets in the social
holding. Furthermore, nothing which happens at or after the time of death will be a
chargeable event, so deferred gains will not accrue.

Paragraph 6(3) of Schedule 8B gives rules for identifying assets disposed of out of a
holding of fungible assets (such as shares) some of which have one or more reliefs
attributabl e to them. Theserules are necessary because in many casesthe TCGA 'pools
holdings of assets of the same class and treats them collectively as a single asset.
Where some of those assets have relief attributable to them, and their disposal would
have particular tax consequences, special rules are needed to identify which assets
are disposed of from out of a 'pool’. Under paragraph 4(3)(a) the assets disposed of
are identified with assets of the same class on a 'first-in, first-out' basis, taking the
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acquisitions on a daily basis. Assets acquired on the same day are treated as being
disposed of in the following order:

*  Firstly, assetsto which neither hold-over relief under this Schedule 8B nor Sl relief
under Part 5B of the Income Tax Act 2007 is attributable.

e Secondly, assets to which hold-over relief but not Sl relief is attributable.

e Thirdly, assetsto which Sl relief but not hold-over relief is attributable.

* Finally, assets to which both hold-over relief and Sl relief are attributable.
Paragraph 6(4) explains what is meant by relief being attributable to an asset

Paragraph 6(4) of Schedule 8B ensures that when an asset to which hold-over relief
under this Schedule (and not Sl relief) is attributable is held by a person who received
it asthe spouse or civil partner of theinvestor, the identification rulesin paragraph 6(3)
apply as though he or she acquired the assets when the investor acquired them.

Paragraph 6(5) of Schedule 8B ensures that an asset to which Sl relief is attributable
is held by a person who received it as the spouse or civil partner of the investor, the
identification rulesin paragraph 6(3) apply asthough he or she acquired the assetswhen
the investor acquired them.

Paragraph 6(6) and 6(7) of Schedule 8B providesfor the main asset identification rules
in the TCGA to be subject to the special rulesin paragraph 6, and for the asset pooling
and identification rules in sections 104, 105 and 106A not to apply to assets to which
hold-over relief and not Sl relief is attributable.

Paragraph 6(8), 6(9) and 6(10) of Schedule 8B provide rules for attributing the held-
over chargeable gain to assets which are treated for tax purposes as representing, or
being the same asset as, an asset in a social holding. The original gain, less any gains
treated as accruing under paragraph 5, is to be apportioned between the assets which
represent the socia holding on ajust and reasonable basis, and the asset identification
rules in paragraph 6 apply to the latter assets as they would apply to the assets which
comprised the social holding.

Paragraph 7 of Schedule 8B specifiesto whom gains are treated as accruing when there
is achargeable event of one of the types given in paragraph 6(1).

Paragraph 8 of Schedule 8B specifies the procedure for making claims to hold-over
relief under the Schedule. The procedure and requirementsfor claiming Sl relief inITA
2007 will apply, with the necessary adaptations, to claims to hold-over relief aso. If
the Sl relief procedure is amended (as permitted by the ITA) by secondary legisation,
the procedure for hold-over relief claims will be amended in the same way.

Background Note

249.

Thesetax reliefs have been introduced to incentiviseinvestment by individualsin social
enterprises, to support the Government’ saim of stimulating the social enterprise sector.

Section 58: Relief on Disposal of Private Residence

Summary

1

This section reduces, in most cases, the period for which an only or main residence
qualifies automatically for final period exemption from 36 months to 18 months. The
exception to this change applies to individuals who are disabled or in a care home
and with no other property on which they can claim private residence relief, who will
continue to get the 36 month final period exemption.
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Details of the Section

2.

Subsection (1) provides that the Taxation of Chargeable Gains Act 1992 (TCGA
1992) shall be amended in accordance with the section.

Subsection (2) amends section 223 of TCGA 1992, which provides for the amount of
relief from capital gainstax that is available when an individua disposes of an interest
in a private residence (a dwelling-house that is, or has at any time in their ownership
been, their only or main residence). It reducesthelength of thefinal period of ownership
that is always eligible for relief from 36 months to 18 months; removes the ability to
amend that period by Treasury order; and makes section 223 subject to a new relief
introduced at section 225E.

Subsection (3) inserts new section 225E into TCGA 1992.

New section 225E provides for a new relief on disposal of a private residence for an
individual who is adisabled person or living in a care home at the time of the disposal;
enabling them to retain afinal period exemption of 36 months. In order to qualify the
individual must not have any other residential property on which they can claim private
residence relief.

New subsection 225E(3) extends relief to the spouse or civil partner of the individual
mentioned above.

New subsection 225E(7) provides that where the property is held in trust, private
residence relief can be given to the trustees for the final 36 months of ownership where
the individual occupying the property meets the conditions in section 225E (2) to (6).

Background Note

8.

The fina period exemption allows people 18 months to sell a previous only or main
residence after moving to a new one without losing private residence relief for the
property they are no longer living in.

The fina period was reduced from 36 months to 18 months as the longer period was
being exploited by individuals with more than one property.

Section 59: Remittance Basis and Split Year Treatment

Summary

1

This section providesthat foreign gains arising to aremittance basis user in the overseas
part of asplit year of residence and remitted in the UK part of the year are not charged
to tax.

Details of the Section

2.

3.

The section inserts a new subsection (1A) into section 12 TCGA 1992 ensuring that
foreign gains accruing in the overseas part of a split year of residence are not charged
to tax regardless of when in the year they are remitted.

The rule applies to gains accruing from 6 April 2013.

Background Note

4.

Schedule 45 of FA 2013 introduced anew Statutory Residence Test and contained rules
(previoudly in extra-statutory concessions) to cater for a split year of residence for an
individual coming to or leaving the UK. It provided that gains arising in the overseas
part of the year were not charged. However, the consequential change in paragraph 95
of Schedule 45 to the rules for remittance basis users contained an inadvertent error,
the effect of which isto wrongly charge their gains arising in the overseas part of the
year and remitted in the UK part of the year. This section corrects that error.
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Section 60:; Termination of Life I nterest and Death of Life Tenant: Disabled
Persons

Summary

1

This section extends, from 5 December 2013, the capital gains tax (CGT) uplift
provisionsthat apply to property held on trust for the benefit of avulnerable beneficiary
to include trusts for the benefit of a disabled person where the beneficiary has no
absol ute entitlement to the income of the trust.

Details of the Section

2.

5.

Subsection (2)(a) extends section 72(1B)(a)(iii) of the Taxation of Chargeable Gains
Act 1992 to include all disabled person’s interests as defined by section 89B of the
Inheritance Tax Act 1984 within those interests to which section 72(1) applies, in
particular sections 89B(1)(a) and (b) that provide for interests where the person with
the interest is treated as beneficially entitled to an interest in possession in the trust
property. Section 73(2A)(a) applies this extension automatically to section 73 in the
same way that it applies for section 72. The effect of this change is to apply the same
capital gainstax treatment to property within avulnerable beneficiary trust for a person
with adisability where the beneficiary has no interest in possession in the trust property
asis available where the beneficiary does have an interest in possession.

Subsection (2)(b) inserts new subsection 72(6), which deems that an interest in
possession for the purpose of section 72 includes an interest within the meaning of
section 89B(1)(a) or (b) of the Inheritance Tax Act 1984.

Subsection (3) amends section 73(3) in order to apply new subsection 72(6) for the
purpose of section 73 in the same way that it applies for section 72.

Subsection (4) provides for commencement.

Background Note

6.

Section 62 of the Taxation of Chargeable Gains Act (TCGA) 1992 contains provisions
concerning CGT on death.

They provide that when someone dies there is no deemed disposal on death and,
therefore, death isnot an occasion of chargeto CGT. The assetsin aperson’ sfree estate
are treated as being acquired by persona representatives at their market value at the
date of death. In thisway, gains accrued up to the date of death are not subject to double
taxation under inheritance tax (IHT) and CGT.

Property held on trust is normally subject to IHT at 6 per cent every ten years. As an
exception, property held on qualifying trusts for a vulnerable person are taxed to IHT
at the normal 40 per cent rate on the death of the vulnerable person as if the property
was held by that person rather than the trustees. The exception applies where the person
has an interest in possession in the trust property (broadly, an absolute entitlement to
the income of the trust). It also applies where the person does not have an interest in
possession by deeming that an interest in possession was held.

Sections 72 and 73 of the TCGA 1992 contain provisions similar to those in section 62
for property held in aqualifying vulnerable beneficiary trust. However, thisis currently
restricted to only those trusts where the beneficiary has an actual interest in possession
in the trust property. This requirement is distorting decisions on the most appropriate
trust structure. The measure extends sections 72 and 73 to include trusts where the
vulnerable beneficiary istreated as having an interest in possession.
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Section 61: Capital Gains Roll-Over Relief: Relevant Classes of Assets

Summary

1

This section maintains capital gainsroll-over relief in relation to payment entitlements
under the EU’s agricultural subsidy scheme for farmers following changes to the
scheme.

Details of the Section

2.

Subsections (1) to (3) amend section 155 of the Taxation of Chargeable Gains Act
1992 to include payment entitlements under the basic payment scheme within the list
of classes of assets eligible for roll-over relief.

Subsection (4) holds that the amendment has effect in relation to disposals of old
assets (or interests in them) and acquisition of new assets (or interests in the) from 20
December 2013, the date that the relevant EU Regulation came into force.

Background Note

4.

Roll-over relief (astherelief at sections 152 to 159 of the Taxation of Chargeable Gains
Act (TCGA) 1992 is commonly referred to) permits the deferral of some or al of a
chargeable gain on the disposal of a qualifying business asset (or interests in them)
where the consideration received for that business asset is wholly or partly applied in
acquiring replacement qualifying business assets (or interestsin them).

Qualifying business assets are listed at section 155 of TCGA 1992. Class 7A refers
to the single payment scheme (SPS), the EU’s main agricultural subsidy scheme for
farmers under the common agricultural policy. SPSis designed to give farmers greater
freedom to farm to the demands of the market, as subsidies are not linked to production;
and environmentally friendly farming practices (known as cross compliance) are better
acknowledged.

SPS payments will cease in 2014 and are being replaced by payments under the EU’s
new basic payment scheme (BPS) from 1 January 2015.

SPS and BPS payments are made only to farmers who have established entitlements
under either scheme. Entitlements are transferrable and are typically transferred when
the underlying agricultural land is transferred.

Section 62: Capital Gains Rollover Relief: Intangible Fixed Assets

Summary

1

This section corrects atax law rewrite error. The section prevents companies claiming
capital gains rollover relief on the disposal of tangible assets where the proceeds are
reinvested in an intangible fixed asset. It also adjusts the tax cost of the replacement
intangible fixed asset where rollover relief has been given for claims made on or
after 1 April 2009 and before 19 March 2014, in order to prevent double tax
relief being given.

Details of the Section
Amendment to Section 156ZB TCGA 1992

2.

Subsection (1) amends subsection (1) of section 156ZB of the Taxation of Chargeable
GainsAct 1992 (TCGA) torestrict itsapplication to subsection (2) so that subsection (3)
operates independently. This amendment prevents capital gains rollover relief claims
where the disposal proceeds are applied on the acquisition of new chargeableintangible
assets within Part 8 of the Corporation Tax Act 2009 (CTA 2009).

New section 870A CTA 2009
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Subsection (2) inserts new section 870A into Part 8 CTA 20009.

Subsection (1) of new section 870A explains when subsection (2) applies. It provides
that subsection (2) applies whenever a claim to capital gains rollover relief ismadein
the circumstances where the proceeds are applied in acquiring an intangibl e fixed asset
within Part 8 CTA 2009.

Subsection (2) of new section 870A providesfor areduction in the tax cost of the asset
under Part 8 CTA 2009 by the amount of the capital gains rollover relief claim. This
ensures that any future debits and credits under Part 8 CTA 2009 reflect the capital
gains rollover relief given, preventing relief being given twice. The reduction to tax
cost is made on 19 March 2014.

Subsection (3) of new section 870A restricts the adjustment in subsection (2) so that
the asset cannot have a negative written down value.

Subsection (4) of new section 870A ensures that the reduction in subsection (2) is
also applied when calculating the tax written-down value of the asset in subseguent
accounting periods.

Commencement

8.

10.

Subsection (3) provides the effective date for the amendment to section 156ZB TCGA
is 19 March 2014 for al claims under section 152 or 153 TCGA.

Subsection (4) provides the effective date for new section 870A CTA 2009 is
accounting periods beginning on or after 19 March 2014.

Subsection (5) provides that an accounting period straddling 19 March 2014 is treated
as two separate accounting periods. The consequence of subsections (4) and (5) is
that where new section 870A CTA 2009 applies, an accounting period will always
commence on 19 April 2014 and the tax cost of the asset will be adjusted to reflect a
claim made under section 152 or 153 TCGA on the first day of that accounting period.

Background Note

11.

12.

13.

14.

Schedule 29 to the Finance Act 2002 (gains and losses of a company from intangible
fixed assets) introduced a new regime from 1 April 2002 to deal with the taxation
of companies intangible fixed assets. It also withdrew capital gains rollover relief
on disposals of tangible assets where the proceeds were reinvested in replacement
intangible fixed assets acquired on or after 1 April 2002.

Thelegidation was subsequently rewrittenin Part 8 CTA 2009 with minor amendments
also being made to section 156ZB TCGA. There was ho intention to change the rules
under the tax law rewrite project. HM Revenue & Customs (HMRC) have been made
aware of adrafting error in the rewritten legislation contained in section 156ZB TCGA.
This error might suggest that capital gains rollover relief has been reinstated even
when replacement intangible fixed assets are acquired on or after 1 April 2002. HMRC
consider that thisis not correct.

These changes correct the drafting error and restore the legisl ation to what wasintended
by Parliament. The new legislation at section 870A CTA 2009 also ensures that where
rollover relief isgiven any entitlement to futurerelief under Part 8 CTA 2009 isadjusted
by the amount of any rollover relief given.

The changes made by the section are effective from 19 March 2014, the date on which
HMRC published the draft legidlation.
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Section 63: Avoidance I nvolving Losses

Summary

1

This section clarifies the operation of one of the Chargeable Gains Targeted Anti-
Avoidance Rules. In doing so it confirms the rule will apply to arrangements that use
statutory provisions outside of the Taxation of Chargeable Gains Act 1992 (TCGA
1992) that specify that a chargeable gain or a capital loss accrues. It also confirms the
rule applies to arrangements which generate an income deduction by whatever means.
The changes put beyond doubt that the rule acts generally to counter the contrived use
of capital losses to reduce income profits.

Details of the Section

2.

Subsection (1) amends section 184G of TCGA 1992. References to “receipt” in the
current section have been changed to confirm that the term includes any amount taken
into account in calculating a chargeable gain. The references to disposal in Conditions
A and B have been removed.

Subsection (2) amends section 184H of TCGA 1992. The amended section now usesthe
term “income deduction” instead of “expenditure’. A definition of income deduction
is now within sub-section (10) to explain that it includes any form of deduction in the
computation of income or profits. The reference to adisposal in Condition A has been
removed.

Subsection (3) providesthat the amendmentswill apply from the date of announcement
where again accrues on adisposal on or after that date or, in the case where thereisno
disposal, to arrangements that are entered into on or after that date.

Background Note

5.

Thethree Targeted Anti-Avoidance Ruleswithin TCGA 1992 have wide application to
counter arrangements that seek to misuse capital losses to obtain atax advantage. The
abuses they are intended to counter are:

e TAAR 1 - the contrived creation of capital losses where there has been either no
economic loss or adisposal of any substance.

* TAAR 2 —the sale of companies between groups to alow losses incurred by one
group to be relieved against the gains of another, and

e TAAR 3 -—theuse of capital losses to shelter income profits.

The section confirms that TAAR 3 applies generally to the contrived use of capital
losses to reduce income profits.

Section 64: Extension of Capital Allowances

Summary

1

This section gives the Treasury the power to extend by Treasury Order the duration of
four 100 per cent first-year capital allowances, Enhanced Capital Allowance (ECA),
schemes.

It also extends the ECA scheme for expenditure on plant and machinery for use in
designated assisted areas (enterprise zones), due to expire on 31 March 2017, for an
additional three yearsto 31 March 2020.

Details of the Section

3.

This section amendsthe following sections of the Capital Allowances Act 2001 (CAA):

122


http://www.legislation.gov.uk/id/ukpga/2014/26/section/63
http://www.legislation.gov.uk/id/ukpga/2014/26/section/64

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

e Section 45D - expenditure on cars with low carbon dioxide emissions.
»  Section 45DA - expenditure on zero-emission goods vehicles.
»  Section 45E - expenditure on plant or machinery for gas refuelling station.

e Section 45K - expenditure on plant and machinery for used in designated assisted
areas.

In each case a new subsection (1A) is added, permitting the Treasury to extend the
duration of the schemes by way of Treasury Order.

It al so amends section 45K (1) (b) CAA by substituting “ 8 years” for “5years’ extending
the duration of the scheme for enterprise zones to 31 March 2020.

Background Note

6.

10.

11.

12.

Capital alowances allow the cost of capital assets to be written off against taxable
profits. They take the place of depreciation charged in the commercial accounts, which
isnot alowed for tax.

Most businesses are entitled to a 100 per cent alowance, the Annua Investment
Allowance (AlA), for their investment in most plant or machinery (excluding cars) up
to an annual limit, which for the period 1 April 2014 for businesses within the charge to
corporation tax and 6 April 2014 for businesseswithin the charge to incometax to

31 December 2015 has been temporarily increased to £500,000. For expenditure above
that limit, writing-down allowances (WDA) are available, which are given at the main
rate of eighteen per cent or the special rate of eight per cent per annum.

ECAs are available for expenditure on certain types of plant or machinery as an
dternative to AIA and WDA. ECAs, currently available at a rate of 100 per cent,
acceleratetherateat which tax relief isavailablefor capital spending and allow agreater
proportion of the cost of an investment to qualify for tax relief against a business's
taxable profits of the period in which the investment is made. 100 per cent ECAs
therefore provide business with a valuabl e tax-timing benefit.

Expenditure on electric cars or carswith very low carbon dioxide emissions (up to 95g/
km driven from 1 April 2013) qualify for ECAs. The allowance aims to encourage
investment in cleaner cars by providing atax incentive for businessesto invest in those
cars with the lowest carbon dioxide emissions. The government announced in Budget
2013 that the scheme would be extended for further three years to March 2018 when
the existing scheme ends at the end of March 2015 and the qualifying CO2 threshold
reduced to 75 gms per km driven.

ECAsfor expenditure on zero-emission good vehicleswereintroduced in 2010. Itisone
of anumber of measures designed to help businesses reduce their CO2 emissions and
to encourage a shift to cleaner goods vehicles. The government announced in Budget
2014 that the scheme would be extended for further three years to March 2018 when
the existing scheme ends at the end of March 2015. To comply with EU State aid rules
the availability of the ECAs will also be limited to businesses that do not claim the
Government’s Plug-in Van Grant.

ECAs for expenditure on gas refuelling equipment aim to encourage the up-take of
natural gas, hydrogen and biogas as fuels for vehicles by providing atax incentive for
businesses to invest in the necessary refuelling infrastructure, and complements wider
measures to encourage the up-take of aternatively fuelled vehicles. The government
announced in Budget 2013 that the scheme would be extended for further three years
to March 2018 when the existing scheme ends at the end of March 2015.

ECAs for expenditure on plant and machinery for use in enterprise zones were
introduced in Finance Act 2012 originally for a five year period to 31 March 2017.
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This measure will extend that period by three years to 31 March 2020. ECAs are part
of a package of measures designed to encourage economic growth and investment in
enterprise zones, including simplified planning and business rates discounts.

Section 65 and Schedule 13: General Block Exemption Regulation

Summary

1

Section 65 and Schedule 13 amend two enhanced capital alowances to take account of
changes made to State aid rules following the introduction of Commission Regulation
(EVU) No. 651/2014 which replaces Commission Regulation no. 800/2008 “declaring
certain categories of aid compatible with the internal market in the application of
Articles 107 and 108 of the treaty” (the “General Block Exemption Regulation” or
“GBER”). The amendments ensure that these two reliefs continue to satisfy State aid
requirementsin relation to environmental protection and regional aid.

Details of the Schedule

2.

Schedule 13 amends the following sections of the Capital AllowancesAct 2001 (CAA):
e Section 45DB — exclusions from alowances under section 45DA.

» Section 45K - expenditure on plant and machinery for use in designated assisted
areas (enterprise zone allowances).

e Section 45M — exclusions from allowances under section 45K.

e Section 45N — effect of plant or machinery subsequently being primarily for use
outside designated assisted areas.

e Section 212T — cap on first-year allowances: zero-emission goods vehicles.

e Section 212U — cap on first-year allowances: expenditure on plant and machinery
for usein designated assisted areas.

Paragraph 1 provides for changes to be made to the Capital Allowances Act 2001.

Paragraph 2 amends various reference in subsections 45DB(3)(a), 4(a), (11) and (12).
It amends the definition of firm in difficulty to refer to an undertaking in difficulty for
the purposes of the new GBER. It aso updates various existing references so that they
correctly cross-refer to the new GBER.

Paragraph 3 amends section 45K. Section 45K provides that five conditions, A to E,
must be met if expenditure is to qualify for enhanced capital allowances. Condition C
at section 45K (8) requires that qualifying expenditure must be incurred on plant and
machinery used: (a) for abusiness of akind not previously carried on by the company;
(b) expanding a business carried on by the company; or (c) starting up an activity
which relates to afundamental changein aproduct or production process of, or service
provided by, a business carried on by the company.

Paragraph 3 inserts new subsections (8A) and (8B). These provide that subsection (8)(c)
can only be satisfied if the expenditure incurred on the plant and machinery required to
change the product, production process or service in question exceeds the depreciation
of the plant and machinery being replaced or modernised over the three previous years.
This complies with Article 14(7) of the new GBER.

For example, a machine used in the existing production process was purchased for
£500,000 and had a useful life of 10 years and was depreciated in the accounts on that
basis, i.e. £50,000 per year. The new machine must cost at least £150,000 to satisfy
new subsection (8A).
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Paragraph 4(1) provides for various changes to be made to section 45M. Section
45M sets out certain situations when expenditure does not qualify for enhanced
capital alowances. The changes exclude certain types of expenditure and provide that
expenditure by large businesses in certain enterprise zones must be on new activities
only.

Paragraphs 4(2) to (4) and (6) make various amendments to subsections 45M(1),
(3), (4) and (6) to comply with the new GBER by including a number of additional
sectors in which expenditure does not qualify for enhanced capital alowances. These
include expenditure incurred on energy generation, distribution or infrastructure and
the development of broadband networks. The scope of the existing exclusion on certain
activitiesin the transport sector is also widened.

Paragraph 4(5) inserts a new subsection 45M(4A). This provides that the various
expressions in subsection (4) take the meaning used in the new GBER.

Paragraph 4(7) inserts a new subsection 45M(7A). This complies with Article 14(3) of
the new GBER. It provides that qualifying expenditure incurred by large enterprises
in enterprise zones that fall within assisted areas that are classified by the European
Commission as being Article 107(3)(c) areas only qualifies for enhanced capital
allowances if it relates to “a business of a kind not previously carried on by the
company”, i.e new activities.

Assisted areas fall within either Article 107(3)(a) or Article 107(3)(c) of the Treaty on
the Functioning of the European Union (with Article 107(3)(a) areas having a lower
per capita gross domestic product than Article 107(3)(c) areas).

Paragraphs 4(8) and (9) update and clarify the definitions given in subsections 45M (12)
and (15).

Paragraph 5 amends section 45N(1), and inserts a new subsection (3A). This ensures
that where alarge enterprise has claimed enhanced capital allowances for expenditure
incurred on plant and machinery in an Article 107(3)(a) areafor a purpose under either
section 45K (8)(b) or (c), that plant or machinery must be used by the person claiming
the allowance (or a connected person) for at least 5 years within such an area.

If, within that period, the person beginsto use the plant or machinery primarily outside
such an area, the allowance will be withdrawn and the expenditure will be treated as
never having qualified for enhanced capital allowances. This section is designed to
prevent exploitation and satisfy the requirements of the new GBER.

Paragraphs 6 and 7 update the referencesin sections 212T and 212U to the new GBER.
Paragraph 8 provides that these amendments take effect from Royal Assent.

Background Note

18.

19.

20.

Capital allowances allow the cost of capital assets to be written off against taxable
profits. They take the place of depreciation charged in the commercial accounts, which
isnot allowed for tax.

Most businesses are entitled to a 100 per cent alowance, the Annua Investment
Allowance (AlA), for their investment in most plant or machinery up to an annual limit,
which for the period April 2014 to 31 December 2015 has been temporarily increased
to £500,000. For expenditure above that limit, writing-down alowances (WDA) are
available. These are given at the main rate of eighteen per cent or the specia rate of
eight per cent per annum.

First-year allowances, which are generally called enhanced capital allowancesor ECAS,
are available for expenditure on certain types of plant or machinery as an alternative
to AIA and WDA. ECAs accelerate the rate at which tax relief is available for capital
spending and allow 100 per cent of the cost of an investment to qualify for tax relief
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against a business's taxable profits of the year in which the investment is made. They
provide business with a valuable cash-flow benefit.

Certain ECAs are classified as State aids and have been designed to comply with
the GBER. The GBER exempts certain State aid measures from prior notification
to the European Commission if various conditions are met. As part of a State Aid
Modernisation process the European Commission has revised the existing GBER
800/2008 and a new version 651/2014 took effect from 1 July 2014. Therevisions are
designed to stimulate economic growth, job creation and other objectives of common
interest, without distorting competition. It also reduces the administrative burden for
Member States and gives the beneficiaries of aid greater certainty.

Whilst similar to its predecessor, the new GBER contains a number of differences
which need to be reflected in domestic legislation for zero-emission goods vehiclesand
enterprise zones to ensure continued State aid compliance.

Section 66: Business Premises Renovation Allowances

Summary

1

This section provides for amendments to business premises renovation allowances
(BPRA) in order to clarify the expenditure that qualifies for relief. It also reduces the
bal ancing adjustment period from seven to five years.

Details of the Section

2.

7.

Subsection 1 provides for changes to be made to Section 360B of the Capital
Allowances Act 2001 (CAA). The changes are specified in subsections 2 to 5.

Subsection 2 substitutes a new subsection 360B(1). This substitution provides that
qualifying expenditure incurred after the commencement date and before 1 April 2017
for corporation tax purposes and 6 April 2017 for income tax purposes must satisfy
conditions A and B and not be excluded by current subsection 360B(3) and new
subsections 360(3A) or (3C).

Subsection 3 inserts new subsections 360B(2A) to (2C). These require that qualifying
expenditure must satisfy Conditions A and B.

New subsection 360B(2A) defines expenditure for the purposes of Condition A and
is modelled on the existing section 360B(1) CAA with the deletion of “in connection
with”.

New Subsection 360B(2B) defines expenditure for the purposes of Condition B as:
a. Building works, which appliesto the cost of labour and materials.

b. Architectural and design services, which includes the detailed design of the
building and its future layout.

c. Surveying or engineering services, which includes services to check the structure
of the building or specialists checking for asbestos.

d. Planning applications, which cover the costs of obtaining essential planning
permissions to alter, for example, alisted building, including legal fees.

e. Statutory feesand statutory permissionsto include the costs of building regulation
fees, obtaining listed building consent; closing roads in order that certain works
can be carried out or the costs of obtaining necessary statutory permissions from
utilities.

New subsection 360B(2C) providesthat certain expenditure that meets Condition A but
doesnot fall within Condition B, and isnot specifically excluded, may still be qualifying
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expenditure but is limited to 5 per cent of the expenditure incurred on items (a) to (c)
of new subsection (2B). This encompasses expenditure incurred on activities in respect
of the conversion or renovation of the qualifying building but not specificaly listed in
Condition B, such as project management services.

Subsection 4 makes various amendmentsto current subsection 360B(3), which excludes
certain expenditure from the scheme.

Subsection 5 inserts new subsections 360B(3A) to (3D).

New subsection 360B(3A) provides that expenditure is not excluded if it incurred on
fixtures that are integral features or are otherwise listed.

New subsections 360B(3B) and (3C) provide that expenditureis excluded to the extent
that expenditure on the works, services or other matters to which it relates exceeds the
normal market value amount.

New subsection 360B(3D) provides that expenditure does not qualify for relief before
the qualifying building has been unused for a period of 12 months.

Subsection 6 amends current section 360B(5), to allow new subsection 360B(3A) to be
amended by Treasury Order.

Subsection 7 inserts a new section 360BA. New subsections 360BA(1), (2) and (6)
provide that where qualifying expenditure has been incurred, the works, services or
other matters to which that expenditure relates must be completed within 36 months. If
after 36 months those works, services or other matters have not been completed, then
the expenditure for those not completed will be treated as never having been incurred.
Where those works are eventually provided the expenditure will be treated as being
incurred at that time.

For example, if areturn containing a claim for £100,000 of qualifying expenditure was
made and after 36 months only works or services relating to £90,000 has been carried
out, thenin respect of the remaining £10,000 of expendituretherel evant tax assessments
will need to be revised.

New subsections 360BA(3), (4) and (5) provide for the making of assessments, or
amendments to assessments, that may be necessary to give effect to this requirement
and provide that a person who has made a tax return, and later becomes aware that it
isincorrect must give notice of the required amendments to HM Revenue & Customs
(HMRC) within three months of the day on which the person became aware that the
return had become incorrect.

Subsection 8 inserts a new section 360L. New section 360L is designed to ensure that
BPRA isfully compliant with the rules about cumulation of Stateaid in the new General
Block Exemption Regulation (GBER) (Commission Regulation (EU) No. 651/2014)
(the“GBER").

New section 360L (1) provides that no allowances are to be made if a relevant grant
or relevant payment is made towards qualifying expenditure, or any other expenditure
incurred by any person in respect of the same building and on the same “single
investment project”. For example, a business renovating a qualifying property in an
assisted area cannot receive both BPRA and any other State aid, such as regional aid
funding in respect of the same building. If both forms of funding are available then the
business will have to decide which State aid to receive.

New subsections 360L (2) to (5) providethat if arelevant grant or payment is made after
the making of BPRA, the allowanceisto be withdrawn if the relevant grant or payment
is made towards the expenditure. If the relevant grant or payment is made toward any
other expenditure incurred on the same building and single investment project then the
relief is only withdrawn if the relevant grant or payment is made within 3 years of the
qualifying expenditure being incurred. Provisionismadefor all necessary assessments
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and adjustments to be made for this purpose. In addition, a person who has made a
return, who becomes aware that anything in the return has become incorrect because of
the operation of this section, must give notice to an Officer of Revenue and Customs
of the necessary amendment, within 3 months of first becoming aware of it.

New section 360L (6) defines various terms. For example “single investment project”
takes its meaning from the GBER. This requires that a “single investment project”
is not limited to the project of a single company, but includes one carried out by an
undertaking or undertakings, for example, a joint venture. So, if, for example, two
businesses are involved in the same “single investment project” as ajoint venture, for
example refurbishing different floors of a disused office block which will belet as one
building, and one business receives any form of State aid (other than BPRA) inrelation
to the project, then neither company can claim BPRA even if one of the companiesdid
not receive any other State aid in respect of that joint venture project. This subsection
is subject to subsection (13).

New section 360L (7) makes clear that any reference to State aid in the section is not
to be read narrowly, so asto apply only to State aid that is required to be notified to,
and approved by, the European Commission. So, for example, State aid that is brought
within the terms of the GBER, so that it is exempt from prior notification, is till a
relevant grant or payment.

New subsection 360L (8) givesthe Treasury a power to amend section 360L should the
GBER be replaced by another instrument.

Subsection 9 amends section 360M (4). This providesthat where qualifying expenditure
has been incurred on a qualifying building and a balancing event occurs within seven
years, abalancing adjustment must be made. This subsection reducesthat period to five
years.

Subsections 10 and 12 provide that the amendments take effect from a* specified day”.
Thisis defined as being the 1 April 2014 for the purposes of corporation tax and

6 April 2014 for the purposes of income tax. 24. Subsection 11 provides that new
section 360L takes effect:

a. In relation to a relevant grant or relevant payment made at any time (whether
before or on or after the specified day) towards expenditure incurred on or after
that day, and

b. inrelation to arelevant grant or relevant payment made on or after the specified
day toward expenditure incurred before that day.

This means new section 360L applies where:

*  BPRA gualifying expenditure hasbeenincurred on or after 6 April 2014 and agrant
that is a State aid was received before that date.

* BPRA qualifying expenditure has been incurred on or before 5 April 2014, and a
grant that isa State aid is received on or after 6 April 2014.

* BPRA qualifying expenditure has been incurred on or after 6 April 2014, and a
grant that is a State aid is received on or after 5 April 2014.

Subsection 13 provides that in relation to expenditure incurred prior to Royal Assent,
the definition of “ General Block Exemption Regulation” in new section 360L (6) should
be treated as referring to Commission Regulation (EC) No. 800/2008.

Background Note

27.

Capital allowances allow the cost of capital assets to be written off against taxable
profits. Not all expenditure qualifies for allowances.
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BPRA aimsto bring long-term vacant business properties in disadvantaged areas back
into business use. It does this by providing a 100 per cent capital allowance for the
capital costsincurred of renovating, converting or repairing certain business properties
that have been unused for at least a year in assisted areas of the United Kingdom. A
writing down allowance of 25 per cent on the straight line basisis also avail able, where
the 100 per cent initial allowanceisnot claimed, or not claimedinfull. It therefore offers
both an enhanced rate of allowance and arelief for otherwiseirrecoverable expenditure.

Following an increase in DOTAS (Disclosure of Tax Avoidance Schemes) disclosures
involving BPRA (which appeared to contain features aimed at exploiting the relief
in ways that Parliament had not intended), a written ministerial statement by the
Exchequer Secretary to the Treasury was published on 18 July 2013 authorising HMRC
to conduct atechnical review of the BPRA legidation with aview to making its policy
purpose clearer, more certain in its application and at the same time reducing the
risk of exploitation. Following the publication of that statement, HMRC published a
Technical Noteinviting comments on legidlative proposals, with aview to introducing
new legigation in 2014.

Following the responses to the Technical Note, draft legislation was published in
December for consultation. Following that consultation the section published in
December has been amended to address some of the concerns expressed. This section
clarifies the expenditure eligible for relief. It also requires that where expenditure is
incurred for works and servicesto be carried out over aperiod of time, or in the future,
those works and services must be complete within 36 month to prevent some, or al, the
relief given in respect of the expenditure being withdrawn.

The section also includes a provision designed to ensure that BPRA remains fully
compliant with the GBER rules about the cumulation of State aid, and ensures that
businesses can only claim BPRA or another State aid but not both.

The legidlation presently prevents a balancing adjustment being made if certain
balancing events take place more than seven years after the time when the qualifying
building wasfirst used or suitable for letting. This period will be reduced to five years.

Section 67: Mineral Extraction Allowances: Activities Not Within the Charge to

Tax
Summary
1 This section introduces legislation relating to the treatment of Mineral Extraction

Allowances (MEAS) where the mineral extraction activity enters or ceases to be within
the charge to UK tax. It ensures that the treatment of MEAS is certain and consistent
between businesses and aligns with the existing principles for plant and machinery
allowances. It also confirms that for the purposes of MEASs a mineral extraction trade
consists of activity within the charge to UK tax.

Details of the Section

2.

Subsections 2 to 6 amend, respectively, sections 394, 399, 160 and 161 of the Capital
Allowances Act 2001 (CAA) to confirm that for the purposes of MEAS, a mineral
extraction trade consists of activity that is within the charge to UK tax.

Subsection 7 inserts a new section 431A CAA to provide for the activity of an exempt
foreign permanent establishment (FPE) to be treated as a separate mineral extraction
trade for the purposes of MEAs.

Subsection 7 inserts a new section 431B CAA which provides transitional rules for
MEASs similar to those for plant and machinery allowances. The transitional rules
provide that where a disposal value isrequired to be brought into account thiswill not,
in most cases, give riseto abalancing allowance or abal ancing charge when acompany
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electsinto FPE exemption. However, for some assets, where the company’ s qualifying
expenditure exceeds £5 million, the normal disposal value will be brought into account
for capital allowance purposes.

Subsection 7 inserts a new section 431C CAA which provides that notional capital
allowanceswill be given automatically in calculating the profits or |osses of the exempt
FPE, asif the exempt FPE were within the charge to UK tax.

Background Note

6.

This section is being introduced following consultation to confirm the treatment of
MEAs where the mineral extraction activity enters or ceases to be within the charge
to UK tax.

There are a number of changes to existing legidation:

» Toconfirm that for the purposes of MEAs amineral extraction trade consists of an
activity that iswithin the charge to UK tax.

e To confirm that the activity of an exempt FPE is treated as a separate mineral
extraction trade for the purposes of MEAS.

e Toadignthetreatment of MEAswith the existing principlesfor plant and machinery
allowances; and

» to confirm that notional allowances will be given automatically in calculating the
profits or losses of the exempt FPE as if the exempt FPE were within the charge
to UK tax.

The amendments made by this section are treated as having come into force from
1 April 2014 for corporation tax and 6 April 2014 for income tax.

Section 68: Mineral Extraction Allowances: Expenditure on Planning Permission

Summary

1

This section extends the scope of qualifying expenditure on mineral exploration and
access to include expenditure on seeking planning permission where that planning
permission is granted.

Details of the Section

2.

Subsection (1) provides that the section amends Part 5 (mineral extraction allowances)
of CAA 2001.

Subsection (2) amends section 396(2) of CAA 2001 by substituting “and not as
expenditure on acquiring amineral asset” for “if planning permission is not granted”.

Subsection (3) amends section 398 of CAA 2001 by inserting “ section 396(2) and” after
“Subject to”.

Subsection (4) provides that amendments made by this section have effect in relation
to expenditure incurred on or after Royal Assent to Finance Act 2014.

Background Note

6.

The mineral extraction allowances legidation at Part 5 of CAA 2001 provides that
allowances are available, amongst other categories, in respect of expenditure on
mineral exploration and access (which is qualifying expenditure under Chapter 2)
and expenditure on acquiring a mineral asset (which is qualifying expenditure under
Chapter 3). Qualifying expenditure under Chapter 3 is given relief at 10% per
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chargeabl e period whereas qualifying expenditure under chapter 2isgivenrelief at 25%
and, for expenditure allowable for the purposes of aring fence trade, 100%.

Prior to changes provided by this section, qualifying expenditure on seeking planning
permission necessary to enable mineral exploration and access to be undertaken at
any place, or any mineral deposits to be worked, is treated as expenditure on mineral
exploration and access (and thus obtaining relief at the higher rates) if planning
permission is not granted. However if planning permission is granted then such
expenditure is treated as acquiring a mineral asset with relief being given at the lower
rate of 10%.

This section aligns the treatment of both successful and unsuccessful planning
permission with successful planning permission now qualifying for allowances at the
higher rates.

Section 69Schedule 14: Oil and Gas Fiscal Regime: Extended Ring Fence
Expenditure Supplement for Onshore Activities

Summary

1

This section and Schedule will extend from 6 to 10 the number of accounting periods
for which a company can claim ring fence expenditure supplement (RFES) in relation
to qualifying expenditure or losses from onshore oil and gas activity.

Details of the Schedule

2.

10.

11.

Paragraph 1 insertsanew chapter after Chapter 5 of Part 8 of Corporation Tax Act 2010
(CTA). New Chapter 5A contains new sections 329A to 329T.

New Section 329A provides an overview of the chapter.

Subsection (1) explains that the new provisions alow a company which has a ring
fence trade to claim additional RFES for a) qualifying pre-trade onshore expenditure,
b) onshore losses, ¢) supplement which they have received in relation to RFES claims
made under Chapter 5 CTA 2010, and d) the additional supplement claimed under new
Chapter 5A, in respect of onshore oil related activities.

Subsection (2) refersto the interpretative provisions at new sections 329B to 329H that
apply for the purposes of Chapter 5A.

Subsections (3) and (4) explain that provisions about pre-trade expenditure are at new
Sections 3291 to 329M, and those related to losses are at new Sections 329N to 329T.

Subsection (5) explains that a company may only make 4 claims for additional
supplement.

Subsection (6) sets out the adjustments which need to be made to the qualifying
expenditure and losses before the claim for supplement is allowed.

New Section 329B defines a“qualifying company”.

New Section 329C provides definitions for “onshore oil-related activities’ and
“offshore oil-related activities”.

New Section 329D defines key terms relating to accounting periods, by reference
to whether a company commenced its ring fence trade in that accounting period
(“the commencement period”), and whether, or not, a company was carrying on a
ring fence trade in an accounting period that ended on or after 5 December 2013 (a
“post-commencement period” and a*“pre-commencement period” respectively). It aso
introduces the concept of a “straddling period” as an accounting period straddling 5
December 2013.
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New Section 329E sets the “relevant percentage” for an accounting period (that is, the
rate at which supplement is payable on an amount specified under the Chapter) as 10 per
cent and provides that the relevant percentage can be varied by order by the Treasury.

New Section 329F provides that a company may make no more than 4 claims for
additional supplement, and the claims need not be consecutive, but can only be made
after 6 claims allowed under Chapter 5.

New Section 329G subsections (1) to (5) define “qualifying pre-commencement
onshore expenditure”. Subsections (6) to (9) define research and development
expenditure that qualifies for RFES for SMEs and large companies.

New Section 329H provides the same definition for “unrelieved group ring fence
profits’ asis contained in the existing provisions in Chapter 5.

New Section 3291 is concerned with the availability of additional supplement in respect
of a pre-commencement accounting period.

Subsection (1) makes provison for a qualifying company to claim additional
supplement for pre-commencement onshore expenditure relating to aring fence trade.

Subsection (2) sets out that any additional supplement allowed on a claim made for a
pre-commencement period is to be treated as expenditure incurred by the company in
the commencement period and allowable as a deduction in calculating profits.

Subsection (3) states that the amount of the additional supplement is the relevant
percentage (as set at 329E) of the reference amount (defined at 329M, in relation to the
“mixed pool” as described by s329J) for that period.

Subsection (4) states that the reference amount for the pre-commencement period is
calculated in accordance with new sections 329Jto 329M.

Subsection (5) provides for proportional reduction of the amount of additional
supplement where the pre-commencement period is shorter than 12 months.

Subsection (6) provides that any claim for pre-commencement supplement must be
made as a claim for the commencement period.

Subsection (7) specifies that existing provisions on the time limit for claims for group
relief apply for claims for pre-commencement additional supplement.

New Section 329J makes provision for, and determination of the amount of, a mixed
pool of qualifying pre-commencement onshore expenditure and supplement.

Subsections (1) and (2) provide that during pre-commencement periods, a company
is considered to have had a continuing mixed pool comprising qualifying pre-
commencement onshore expenditure, and pre-commencement supplement under new
Chapter 5A and Chapter 5, as further described by new subsections (3) to (8).

Subsection (3) gives instructions on how to calculate the amount of qualifying pre-
commencement onshore expenditure to allocate to the mixed pool for any pre-
commencement period.

Subsections (4) and (5) provide for any pre-commencement supplement, claimed
under Chapter 5, to be allocated to the mixed pool to the extent that it relates to
qualifying pre-commencement onshore expenditure, based on the proportion of that
supplement attributable, on a just and reasonable basis, to the company’s qualifying
pre-commencement onshore expenditure (‘ the appropriate proportion™).

Subsection (6) concerns claims for pre-commencement supplement made under
Chapter 5 in respect of pre-commencement expenditureincurred in astraddling period.
In that case pre-commencement supplement claimed under Chapter 5 that is attributable
to qualifying pre-commencement onshore expenditure on a just and reasonable basis
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is to be alocated to the mixed pool, according to the proportion of that expenditure
incurred on or after 5 December 2013.

Subsection (7) provides that a company may elect to use an alternative apportionment
method if the time basisin (6) is unjust or unreasonable.

Subsection (8) provides for any pre-commencement additional supplement, claimed
under Chapter 5A, to be allocated to the mixed pool.

New Section 329K provides for reductions to the mixed pool in respect of disposal
receipts for expenditure for which allowance would be given under the Capital
Allowances Act 2001.

New Section 329L provides for reduction to the mixed pool in respect of unrelieved
group ring fence profits.

Subsection (2) provides for reductions to be made firstly under Section 329K (disposal
receipts) before reducing the net onshore expenditure by a sum equal to the unrelieved
group ring fence profits.

Subsection (3) provides that, in a straddling period, the unrelieved group ring fence
profitsfor that period are to be determined as if the period began on 5 December 2013.

Subsections (4) and (5) provide that, in the case where a company carries on both
onshore and offshore oil related activities in the pre-commencement period, unrelieved
group ring fence profits should be set against “net offshore expenditure” first.

Subsection (6) gives instructions for calculating the “net offshore expenditure” of the
company for that period.

Subsection (7) defines “pre-commencement offshore expenditure”.

Subsections (8) and (9) provide that where there are disposal receipts relating to
expenditure for which allowance would be given under the Capital Allowances Act
2001, representing pre-commencement expenditure used for offshore activities, the
amount of pre-commencement offshore expenditure should be reduced by those
disposal receipts. It should be set against expenditureincurred in the most recent periods
first.

Subsections (10) and (11) provide for, in the case of a “mixed-activities asset”, only
the proportion which is just and reasonable having regard to that expenditure is to be
brought to account.

New Section 329M defines the reference amount (on which the rate of additional
supplement will be calculated under s3291(3)) for a pre-commencement period.

New Section 329N isconcerned with the availability of additional supplement in respect
of a post-commencement period.

Subsection (1) providesfor aqualifying company to claim additional supplement where
itincursalossin respect of itsonshorering fencetradein a post-commencement period.

Subsection (2) provides that post-commencement additional supplement should be
treated as aloss incurred in carrying out the ring fence trade.

Subsection (3) specifies that existing provisions on the time limit for claims for group
relief apply for claims for post-commencement additional supplement.

New Section 3290 makes provision for the calculation of the amount of post-
commencement additional supplement for a post-commencement period.

Subsection (1) provides that the amount of the additional supplement is the relevant
percentage (as set at 329E) of the reference amount (defined at 329T in relation to the
“onshore ring fence pool” as described by s329Q) for that period.
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Subsection (2) states that the reference amount for the post-commencement period is
to be calculated in accordance with new sections 329P to 329T.

Subsection (3) provides for proportional reduction of the amount of additional
supplement where the post-commencement period is a period of less than 12 months.

New Section 329P makes provision for the determination of onshore ring fence | osses.

Subsection (1) providesthat if in a post-commencement period, acompany’ sring fence
trade consists solely of onshore oil-related activities, then so much of the loss incurred
asis available to be carried forward under section 45 is the “onshore ring fence loss”
of the company.

Subsections (2) and (3) provide that where a company incurs a loss and carries
on both onshore and offshore activities as part of a ring fence trade in a post-
commencement period, only the proportion of that lossthat is, on ajust and reasonable
basis, attributable to the company’s onshore oil-related activities in that trade (“the
appropriate proportion”) is the “onshore ring fence loss’ of that company.

Subsection (4) provides that in the case of a straddling period, a company’s onshore
ring fence losses are the portion that, if the whole amount is apportioned according to
the number of days falling before, and on and after, 5 December 2013, is apportioned
to the later period.

Subsection (5) provides that a company may elect to use an alternative apportionment
method if thetime basisin (4) is unjust or unreasonable.

Subsections (6) to (9) set out the assumptionsto be used in cal culating how much of the
loss falls to be used under section 45 CTA 2010 for the purposes of sub-section (1)(b)
and (2)(b). That is, every claim that could be made under section 37 CTA10 is made,
and that section 42 CTA10 applies.

New Section 329Q makes provision for, and determination of the amount of the onshore
ring fence pool.

Subsections (1) to (3) makes provision that during post-commencement periods, a
company is considered to have a continuing mixed pool comprising the company’s
onshore ring fence losses, post-commencement supplement under Chapter 5 and post-
commencement additional supplement under Chapter 5A, as further described by new
subsections (4) to (9).

Subsection (4) sets out how allocations are to be made to the onshore ring fence pool
in respect of a) onshore ring fence loss in the period of the loss, b) the “appropriate
proportion” of post-commencement supplement allowed under a claim under Chapter
5, and c) any post commencement additional supplement claimed under Chapter 5A.

Subsection (5) provides that the “appropriate proportion” of Chapter 5 post-
commencement supplement is either 100% of that amount, or, where the company has
a any time carried on offshore oil related activities, the proportion attributable, on a
just and reasonable basis, to the company’s onshore oil related activities in the period
of Chapter 5 claim.

Subsection (6) concerns claims for post-commencement supplement made under
Chapter 5 in respect of losses incurred in a straddling period. In that case the
“appropriate proportion” of Chapter 5 post-commencement supplement under new
subsections (4) and (5) is proportionately divided between the number of days falling
before, and on and after, 5 December 2013, and only the amount apportioned to the
later period is added to the onshore pool.

Subsection (7) provides that a company may elect to use an alternative apportionment
method if thetime basisin (6) isunjust or unreasonable.
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Subsections (8) and (9) make provision for the order of making additions to the pool
(as provided by section 329Q(4) to (7)) and reductions to it (as provided by sections
329R and 329S).

New Section 329R provides for reductions to the onshore ring fence pool to be made
in respect of utilised onshore ring fence losses.

Subsection (1) provides that losses used under section 45, a reduction is to be made
in that period.

Subsection (2) providesthat the onshore ring fence pool isto be reduced by the amount
of losses carried forward under 45 that are onshore ring fence losses.

Subsection (3) providesthat, in the case where a company carries on both onshore and
offshoreoil related activitiesin the post-commencement period, the company’ soffshore
losses are to be used in priority to onshore ring fence losses.

Subsection (4) defines “relevant offshore loss”.

Subsection (5) providesthat wherethelossisincurred in astraddling period, theamount
of the relevant offshore loss is proportionately apportioned to the period falling on or
after 5 December 2013.

Subsection (6) provides that a company may elect to use an alternative apportionment
method if thetime basisin (5) isunjust or unreasonable.

New Section 329S Subsections (1) and (2) provide that the onshore ring fence pool is
to be reduced by amounts of unrelieved group ring fence profits, after any reductions
to be made for utilised onshore ring fence losses under section 329R.

Subsection (3) provides that, in a straddling period, the unrelieved group ring fence
profits for that period are to be determined as if the period began on 5 December 2013
and ends on the date that the straddling period ends.

Subsection (4) provides that, in the case where a company has at any time carried on
offshore ail related activities, the sum to be set against the onshore ring fence pool is
to be first reduced by the “notional offshore loss pool”.

Subsection (5) defines the “notional offshore loss pool”.

New Section 329T defines the reference amount (on which the rate of additional
supplement will be calculated under s3290(1)) for a post-commencement period.

Paragraph 2 inserts a new subsection after subsection (5) in section 270 of CTA 2010
to make provisions for the new Chapter 5A.

Paragraph 3 inserts defined expressions into Schedule 4 to CTA 2010.

Paragraph 4 states that the amendments made by the Schedules have effect in relation
to accounting periods ending on or after 5 December 2013.

Background Note

7.

78.

In addition to corporation tax (CT), oil and gas companies are also subject to an
additional tax, the supplementary charge (SC), on adjusted ring fence profits arising
from oil-related activities. For the oil and gas industry, CT is set at 30 per cent for
profits of more than £1.5m and 19 per cent (the small profits rate) for profits of more
than £300k. The SCis set at 32 per cent.

Companies are allowed to set qualifying expenditure against profits for CT purposes.
For companies engaged in a trade where it may take some years to show a profit, the
value of the expenditure will be reduced by the time they come to be utilised.
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79. The ail and gas trade is subject to high start-up costs and a relatively lengthy period
of likely unprofitability. RFES currently allows companies inside the il and gasring
fence to uplift their ring fence losses or, in the period before they are trading, their
“qualifying pre-commencement expenditure’, by 10 per cent for up to 6 accounting
periods to maintain their time value until they can be offset against future profits.

80. The early development of projects for shale gas and other onshore hydrocarbons is
expected to have longer payback periods than offshore hydrocarbon projects and to be
dominated by companies which do not have existing ring fence profits against which
to set their expenditure. Extending the number of accounting periods for which these
companies can claim RFES allows them to maintain the value of their expenditure for
longer to recognise the extended period before they are able to utilise those amounts.

Section 70 and Schedule 15: Supplementary Charge: Onshore Allowance

Summary

1 This section and Schedule introduce a new allowance, which will remove an amount
equal to 75 per cent of capital expenditure incurred by a company in relation to an
onshore site from its adjusted ring fence profits for the purposes of supplementary
charge (SC).

Details of the Schedule
Part 1

Amendmentsto Part 8 of CTA 2010
2. Paragraph 1 provides that the Schedule amends Part 8 of CTA 2010.
3. Paragraph 2 provides that section 357 is renumbered as section 356AA.

4, Paragraph 3 inserts after Chapter 7 a new Chapter 8 entitled “ Supplementary Charge:
Onshore Allowance” which makes provision for a new alowance (reducing the
Supplementary Charge) for capital expenditure on “on-shore oil-related activities’.

5. New section 356B provides an overview of new Chapter 8. It explains that relief is
given by way of an allowance for capital expenditure incurred on onshore oil-related
activities, said allowance operating by way of reducing acompany’ sadjusted-ring fence
profitsfor the purpose of the Supplementary Charge; that the new allowanceisactivated
by relevant incomein relation to a site; that allowances are transferred on disposal of a
licence interest; and that acompany may elect to transfer allowances between different
sitesfor which it holds a licence.

New section 356BA defines “ Onshore oil-related activities’.
New section 356BB defines “ activities”.

New section 356BC defines what is meant by “site”.

© o N o

New section 356C explains how onshore allowance is generated, including that an
amount of “relievable capital expenditure” (as defined by reference to activitiesin the
course of which it isincurred, and disqualifying conditions) generates an allowance of
75 per cent of that amount, and that allowance is generated in relation to a“ qualifying
site” (as defined by reference to date of development authorisation). There is aso
provision for caseswhere, in relation to aqualifying site, relievable capital expenditure
is incurred there only partly for the purposes of onshore oil-related activities, or
is incurred only partly in relation to the site; in that case the expenditure is to be
apportioned to that site on a just and reasonable basis.
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New section 356CA defines the conditions which disgqualify capital expenditure from
being “relievable capital expenditure”.

New section 356CB providesfor how acompany isto treat capital expenditureincurred
before asite is established.

New section 356D provides for a company’s adjusted ring fence profits for an
accounting period to be reduced (but not below zero) by the total amount of activated
allowances held by the company in that period.

New section 356DA providesthat acompany’ s unused activated allowances are carried
forward to the next accounting period.

New section 356DB provides that where a company holds both field alowances and
onshore allowances it may choose the order in which the allowances are to be used.

New section 356E provides, in the case where during an accounting period acompany’ s
share of the equity in the site remains unchanged, that a company is to have activated
allowances no greater than the relevant income from that site. “Relevant income” is
also defined in this section.

New section 356EA provides for the calculation of the closing balance of unactivated
allowances held by a company for an accounting period.

New section 356EB provides that an amount equal to the a company’s closing balance
of unactivated allowances, less relevant income for the period, isto be carried forward
to the next accounting period.

New section 356F provides that, where a company has an interest in alicence for more
than one site, it may elect for the whole or part of its unactivated allowancesin one site
to be transferred to another site.

New section 356G introduces new sections 356GA to 356GD, which provide for
the case where a company’s share of the equity in a licensed area changes in any
one accounting period. In summary, those provisions introduce a reference period to
identify those parts of the accounting period for which the company is a licensee, and
make provision for the activation of allowance for those reference periods.

New section 356GA defines a“reference period”.

New section 356GB provides for the calculation of a company’s activated allowance
in any reference period.

New section 356GC provides that the unactivated allowance in a reference period is
carried forward to the next period (being either a reference period or an accounting
period).

New section 356GD provides for the calculation of the amount of total unactivated
allowances attributabl e to a reference period and a site.

New section 356H introduces new sections 356HA and 356HB which apply where a
company holds unactivated allowances and disposes of some or al of itsequity interest
inalicensed area.

New Section 356HA provides for the calculation of the amount to be deducted from
a company’s unactivated allowances attributable to a reference period and a site
following the disposal of an equity interest in the licensed area.

New section 356HB providesfor the cal culation of the amount of unactivated allowance
generated by a company for a reference period and in relation to a site following the
acquisition of an equity interest in the licensed area.
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27. New section 3561 providesthat any alteration to acompany’ s adjusted ring fence profits
isreflected in the operation and calculations of Chapter 8.

28. New section 356lA provides that Treasury may by Order make adjustments to the
percentage specified at section 356C(2) and the also the cap on production specified
in section 356CA (1) or (2).

29. New section 356J explains how references in new Chapter 8 to “authorisation of
development”: drilling and extraction sites are to be interpreted.

30. New Section 356JA explains when capital expenditure can be said to be incurred for
the purposes of new Chapter 8.

31 New section 356JB provides interpretation on definitions for “adjusted ring fence
profits’, “cumulative total amount of activated allowance”, “licence”, “licensed area’,
“licensee”, “onshore allowance”, “relevant income”, and “site”.

32. Paragraph 4 of the Schedule makes provision for existing field allowances to be
unavailablein respect of fieldslicensed for onshore activity on or after commencement
of Chapter 8.

Part 2

Minor and consequential amendments
33. Paragraph 5 makes minor consequential amendments to Part 8 as follows.

34. Paragraph 5(2) inserts in section 270 (overview of Part 8) a new subsection (7A) to
introduce the onshore allowance.

35. Paragraph 5(3) amends section 333 (reduction of adjusted ring fence profits) to bring the
wordingin linewith that used for the onshore allowance with regard to field all owances.

36. Paragraph 5(4) amends the definition of adjusted ring fence profits in section 357 to
insert areference to allowances under Chapter 8.

37. Paragraph 5(5) amends Schedule 4 of CTA 2010 to substitute “357” for “356AA”.
Part 3

Commencement and transitional provisions

38. Paragraph 6 provides that the amendments are to have effect in relation to capital
expenditure incurred on or after 5 December 2013.

39. Paragraph 7 introduces transitional arrangements for onshore oil fields, alowing a
company to elect to defer commencement of the onshore allowance until 1 January
2015.

40. Paragraph 8 introduces arrangements in paragraphs 9 and 10 for accounting
periods which straddle the commencement date of 5 December 2013 (or, if
applicable, 1 January 2015).

41. Paragraph 9 provides for the apportionment of acompany’s adjusted ring fence profits
in a straddling accounting period according to the number of days falling on or after
the commencement day.

42. Paragraph 10 provides for the apportionment of relevant income for determining
activated alowance in a straddling accounting period according to the number of days
falling on or after the commencement day.
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Background Note

43.

45.

In addition to ring fence corporation tax (RFCT), oil and gas companies are al so subject
to an additional tax, the supplementary charge (SC), on adjusted ring fence profits
arising from oil-related activities. The rate of SCisset at 32 per cent.

Field allowances providerelief by reducing the amount of adjusted profits on which SC
isduefor oil and gas projects which meet certain conditions. Existing field allowances
areprovided by Part 8, Chapter 7 Corporation Taxes Act 2010 and apply to both onshore
and offshore projects which satisfy the relevant criteria.

This section introduces a new alowance, replacing field allowances for onshore
projects.

Section 71: Oil and Gas: Reinvestment after Pre-Trading Disposal

Summary

1

This section makes provision for relief from corporation tax on chargeable gains where
acompany disposes of certain assets that were used by it for the purpose of oil and gas
exploration and appraisal (E&A) activities. The relief applies where the proceeds are
then reinvested in the UK or in the UK sector of the continental shelf.

Details of the Section

2.

Subsection (1) inserts new sections 198J-198L after section 1981 of Chapter 2 of Part
6 of Taxation of Chargeable Gains Act 1992 (TCGA).

New section 198J

3.

New subsection (1) specifies the assets whose disposal may benefit from the relief. To
qualify for the relief, the company making the disposal must be an “E&A company”
disposing of “relevant E& A assets’, as those terms are defined in subsection (7).
Additionally, the assets disposed of must either be used by the company in an areain
whichitislicensed to carry out E& A activities (also defined in subsection (7)), or bea
licence (or licence interest) relating to an undevel oped area.

An “E&A company” is a company engaged in E& A activities outside the oil and gas
ring fence (see s277 Corporation Tax Act 2010). The definition of “E&A activities’
refersto UK or UK continental shelf “oil and gas exploration and appraisal”, that term
being defined at section 1134 Corporation Tax Act 2010. “Relevant E& A assets’ are
defined in subsection (7) as assets used solely by the company for E& A activities that
are within aclass of assets listed in section 155 TCGA 1992.

New subsection (2) sets out that the relief will be available if the disposal proceeds
are reinvested on “E&A expenditure” (defined in subsection (7) as expenditure on
E&A activities treated as such under generally accepted accounting practice) whilst
the company is an E& A company, or on “oil assets’ (as defined in 198E(5) TCGA
1992) for the purposes of the company’s ring fence trade. This definition includes the
incurring of exploration, appraisal and development expenditure as provided for by
section 198I. Subsection (2) also specifiesthat the disposal proceeds must bereinvested
within the “permitted reinvestment period” as defined in subsection (5), and sets out
that the effect of making a claim for relief is that the gain on the disposal will not be
chargeable.

New subsections (3) and (4) provide that partial relief is available where only part of
the proceeds of the disposal has been reinvested as required by subsection (1).

New subsection (5) defines “the permitted reinvestment period”.

New subsection (6) specifies that certain existing provisions under roll-over relief for
capital gains, modified as necessary, are to be used for the purpose of apportioning
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consideration, and so cal culating the disposal proceedsthat may benefit from the relief,
where the assets disposed of have not been used only for E& A activities.

New subsection (7) defines key terms used in new sections 198J-198L .

New section 198K

10. New subsections (1) and (2) alow the relief at 198J(2) and (4) to be applied
provisionaly.

11. New subsections (3) and (5) specify the conditions in which any provisiona relief
ceasesto apply, and subsection (4) specifiesthetax adjustmentsto be madeinthat event.

12. New subsection (6) replicates as necessary new 198J(6) (apportioning consideration
and calculating disposal proceeds where asset disposed of was not used only for E& A
activities) for the purposes of provisional application of the relief, and adopts the
definitions in new s198)(7).

New Section 198L

13. New section 198L alows the disposal and expenditure to be made by different
companies within the same capital gains group.

14. Subsection (2) provides that the provisions inserted by paragraph (1) are to have effect

in relation to disposals made on or after 1 April 2014.

Background Note

15.

16.

17.

Companies are subject to corporation tax (CT) on chargeable gainsthat arise when they
dispose of assets. When the proceeds of a disposal of an asset used for the purposes of
atrade areinvested in new assets, which are also used only for the purpose of the trade,
within certain timelimits, sections 152 and 154 TCGA 1992 providethat the chargeable
gainisnot charged to tax immediately but instead is deducted from the all owabl e cost of
the new assets or, in certain circumstances, is deferred until the sale of the replacement
business assets  (roll-over relief).

Reinvestment relief wasintroduced as one of anumber of measuresin Finance Act 2009
for companies with ring fence oil and gas trades. Reinvestment relief provides that,
in circumstances where disposal proceeds are reinvested in new oil trade assets, and
the disposal and acquisition qualify for roll-over relief, chargeable gains will not arise
(rather than, as under roll-over relief, being deferred until the sale of the replacement
assets).

Companies carrying on oil and gas exploration and appraisa activity who have not
commenced trading are not igible for existing reinvestment relief due to the trading
requirement for roll-over relief. The new exemption will alow these companies to
make disposals and reinvestments without a chargeable gain arising. Thiswill provide
an equivalent to the exemption given by existing reinvestment relief for companies
carrying on exploration and appraisal activities who have commenced a trade.

Section 72: Substantial Shareholder Exemption: Oil and Gas

Summary

1

This section amends Schedule 7AC of the Taxation of Chargeable Gains Act 1992
(TCGA) to extend the scope of the substantial shareholding exemption. A company
disposing of asubstantial shareholding in asubsidiary will be treated as having owned
that shareholding for twelve months prior to disposal (a condition of the exemption),
where the subsidiary is using assets for oil and gas exploration and appraisal activity
that have been transferred from other group companies.
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Details of the Section

2.

The section inserts new subparagraph (2A) into paragraph 15A Schedule 7AC of the
TCGA 1992 and provides that the amendments will take effect for disposals made on
or after 1 April 2014.

New subparagraph (2A) amends the definition of “trade” at subparagraphs (2)(b) and
(2)(d) of paragraph 15A to include oil and gas exploration and appraisal. “Oil and gas
exploration and appraisal” is defined at section 1134 Corporation Tax Act 2010.

Background Note

4.

The substantial shareholding exemption provides that where a company disposes of
shares or an interest in shares that it holds in a second company, the gain is not
a chargeable gain, and a loss is not alowable, if certain conditions are met. Those
conditions include the substantial shareholding requirement, as set out in paragraph 7
of the Schedule. Thisrequires that, in the period starting two years before the disposal,
there is a continuous period of 12 months when the shareholding company holds a
“substantial shareholding” in the company whose shares it then disposes of .

At paragraph 15A of the Schedule, therulesalso providethat aslong asthe shareholding
company holds a substantial shareholding immediately before the disposal, in certain
circumstances the company does not need to have held it for a 12 month period within
theprevioustwo years. The circumstances concerned arewherethere hasbeen an earlier
transfer of assets used in a trade between members of the same group.

If, at the time of the disposal, the company whose shares are being disposed of isusing
an asset which was transferred to it from another company within the same group of
companies, and both companies were using the asset for the purposes of their trades,
the period during which the shareholding company is treated as having a substantial
shareholding is extended to include the earlier period when the asset was used by the
other company in the capital gains group for the purposes of its trade. This can enable
the shareholding company to meet the 12 month requirement at paragraph 7 of the
Schedule, even where the disposal is of sharesin acompany that is newly incorporated,
provided that all other requirements for the exemption are met.

The substantial shareholding exemption allows companies flexibility in restructuring
their business by removing potential tax barriers to that flexibility. This amendment
will ensure that the structure of the oil and gas fiscal regime does not prevent E& A
companies from benefiting from the amendments made to SSE in Finance Act 2011.
It will remove a barrier to the transfer of companies from a group undertaking E& A
activity in the oil and gas sector to another group in that sector.

Section 73 and Schedule 16: Oil Contractor Activities: Ring-Fence Trade Etc.

Summary

1

Section 73 and Schedule 16 introduce provisions to restrict the use of deductions for
leasing payments relating to assets used as part of a composite offshore oil and gas
service.

Details of the Schedule

2.
3.

Paragraph 1 provides that CTA2010 isto be amended.

Paragraph 2 inserts a reference to the new Part 8ZA into the overview section of the
CTA. Part 8ZA contains new rules applicable to contractors operating in the offshore
oil and gas industry, (who are not also within the Part 8 oil and gas ring fence) who
lease assets from their associates.
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Paragraph 3 inserts a new section into the existing rules for the calculation of profits
from Oil and Gas exploration and expl oitation activities. This section mirrorsthe effect
of the new Part 8ZA in circumstances where separate contracts have been used and is
required to prevent new Part 8ZA being sidestepped.

New subsection 285A(1) defines the two conditions that must both be satisfied
for payments to be within scope of the new section. New subsection 285A(1)
(a) requires that oil contractor activities are carried out, which is defined in new
subsection 285A(10) so as to have the same meaning as in new Part 8ZA. New
subsection 285A(1)(b) requires that the ring fence company (that is to say one whose
activities are within Chapter 4 Part 8) is making payments under a lease as part of
obtaining a composite service from a contractor. New subsection 285A(10) provides
the definitions for the terms used.

New subsection 285A(2) limits the amount that can be deducted in computing the
company’s ring fence profits. Any amount paid in excess of that limit will be allowed
as adeduction from a company’ s non ring fence profit under new subsection 285A(6).

New subsection 285A(3) provides the size of that limitation, referred to as a "hire
cap", by reference to the relevant percentage which is further defined in new
subsection 285A(5).

New subsection 285A (4) provides for the case where more than one contractor or ring
fence company are subject to the hire cap in respect of the same asset. The subsection
ensures that the total hire cap availableis equal to that which would apply if there had
been a single entity. The hire cap itself is then allocated to each payer on the basis of
their relative contribution asis just and reasonable.

New subsection 285A(5) defines “relative percentage” and TC (the cost on which the
relevant percentage operates to determine the hire cap) by using the same definitions
asin the new Part 8ZA which are to be found in new 356N subsections (5) to (15).

New subsection 285A(6) provides that any amount paid in excess of the hire cap will
be allowed as a deduction from the company’s total profits; or may be surrendered
as a trading loss for use against profits by other members of the paying company’s
group. New subsection (7) prevents any deduction under new subsection 285A (6) from
profits within either the existing ring fence for producers (under Chapter 4 of Part 8 of
CTA2010) or the new contractor’ s ring fence brought in by new Part 8ZA.

New subsection 285A(8) provides a targeted anti avoidance rule to prevent
arrangements with a tax avoidance main purpose from frustrating the intended
application of new subsection 285A.

New subsection 285A(9) defines "arrangements’ for the purposes of new
subsection 285A (8).

New subsection 285(10) provides definitions for terms used in new section 285A by
reference to definitions provided in new Part 8ZA. The definition of lease uses that
provided by the existing section 868 CTA 2010 whichis:

“868 “868 Lease

(1) Thissection appliesfor the purposes of this Chapter.

(2) A leaseis(in relation to an asset) an agreement or arrangement under which
payments are made for the use of or otherwise in respect of the asset.

(3) Inparticularitincludesan agreement or arrangement under which the payments
(or any of them) represent instalments of a purchase price or payments towards
it.”
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Paragraph 4 inserts new Part 8ZA into the CTA2010.
New section 356K provides an overview of new Part 8ZA.

New subsection 356L (1) gives effect to the definitions for the purposes of new Part
8ZA. New subsection 356L(2) defines what "oil contractor activities' are for the
purposes of new part 8ZA and new section 285A. This excludes activities which are
already within the existing ring fencefor oil exploration and exploitation. There aretwo
possible legs: new subsection 356L (2)(a) requires that the activities are exploration or
exploitation activities which take place as part of the provision of a relevant offshore
service, whichisdefined in new subsection 356L (3). New subsection 356L (2)(b) covers
the situation where the activities are carried on alongside the provision of a relevant
offshore service.

New subsection 356L (3) defines arelevant offshore service.

New subsection 356L (4) defines exploration and exploitation activities and requires
that those services are in connection with the exploration or exploitation of the natural
resources under the sea. (“In connection” takes its natural wide meaning so as to
encompass all stages of exploitation and exploration frominitial searching for oil to the
final decommissioning of extraction plant).

New subsection 356L(5) defines “relevant offshore area” for the purposes of new
subsection 356L. “Territorial sea” is defined by section 1170 of CTA2010.

New section 356L A provides the definition of a"relevant asset" for the purposes of the
hire cap. New subsection 356L A (1) identifies three conditions which must all be met
for an asset to qualify.

New subsection 356LA(2) provides the first of these conditions. New
subsection 356LA(2)(a) requires that the asset is a mobile asset. New
subsection 356LA(2)(b) restricts the vessels which are a relevant asset by reference
to the use to which they can be put. Note that this does not require that they are
being so used. New subparagraph 356LA(2)(b)(i) identifies vessels used to drill for
oil, whilst new subparagraph 356LA(2)(b)(ii) identifies any vessel used to provide
accommodation to workers, other than those who work on the accommodation
providing vessdl itself, where that other structure is itself used in connection with
exploration and exploitation activities carried on by anyone whether connected with the
accommodation provider or not. These workers are termed “ offshore workers” for the
purposes of new subsection 356L A (3).

New subsection 356LA(3) provides an exception to the class of asset which
would otherwise fall within the definition of accommodation provider within new
subsection 356LA(2)(b)(ii). Where the provision of accommodation to “offshore
workers’ isonly an incidental part of the use to which the asset is put, then the asset as
awholeis not within new subsection 356LA (2)(b)(ii).

New subsection 356L A (4) provides further definitions for the purposes of identifying
the vessdl classesin new subsection 356LA(2).

New subsection 356L A (5) provides the second condition (Condition A), which is that
the asset or any part of the asset, is leased from an associated person. (“Associated
person” is defined in new subsection 356LB). It does not matter to whom the asset is
leased.

New subsection 356L A (6) provides the third condition (Condition B) which isthat the
asset is of the requisite value as defined in new subsection 356LA(7).

New subsection 356LA(7) provides that the requisite value for Condition B of new
section 356L A isthat the market value of the asset is £2m or more.
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New subsections 356LA(8) and (9) provide a power for HM Treasury to amend the
operation of Condition B in future.

New section 356L B provides the definition of “associated person” for the purposes of
new Part 8ZA.

New subsection 356LB(1) provides four classes of “associated persons’ Those classes
include the contractor or contractors carrying out the oil contractor activities (new
356LB(1)(a)) and anyone connected with them or who has been connected with them
(new 356L.B(1)(b)). Connected has the same meaning here asfor therest of CTA 2010,
which is provided by section 1122 of CTA2010. The final two classes of associated
person are those who act together with the contractor (new 356LB(1)(c)) as well as
those who are connected with the classesin (b) and (c) (new 356LB(1)(d)).

New subsection 356LB(2) clarifies that simple leasing of an asset to others who carry
out relevant services themselves, isinsufficient for those persons to be acting together.

New section 356L C provides the definition of the term “lease” for the purposes of new
Part 8ZA and new section 285A. This uses the existing wide definition in section 868
CTA 2010 as noted in paragraph 12 above.

New section 356LD provides the definition of contractor’s ring fence profits for the
purposes of new Part 8ZA and new section 285A. This means income arising from ail
contractor activities which are themselves defined in new section 356L.

New section 356M provides the new contractor’s ring fence. It splits a contractor’s
actual trade into two parts by defining the activities carried on which are to be treated
as aseparate trade for corporation tax purposes. This appliesto oil contractor activities
which are defined in new 356L. Additional restrictions on how the profits of that
separate trade are computed for corporation tax purposes are provided by new sections
356NA to 356NE. These provisions mirror those in place for the existing ring fencein
Part 8 of the CTA 2010.

New section 356N makes provision for a hire cap. New subsection 356N(1) identifies
the circumstances in which the hire cap is to apply.

New subsection 356N(2) limits the amount that can be deducted when computing the
contractor’ s ring fence profits. Any amount otherwise allowable as a deduction is dealt
with under new subsections 356NA(3) and (4).

New subsection 356N(3) providesthe size of that limitation (the hire cap), by reference
to therelevant percentage (further defined in new subsection 356N(5)), whichisapplied
to qualifying total costs (as further defined in new subsections (8) to (16)).

New subsection 356N(4) applies in the case where more than one lessor would be
entitled to adeduction and therefore subject to the hire cap in respect of the same asset.
The subsection ensures that the total hire cap does not exceed that which would have
been available had there been a single lessor. The hire cap is to be allocated amongst
the lessors as awholein such away asisjust and reasonable.

New subsection 356N(5) provides that the relevant percentage is a proportion,
calculated according to the formula provided, of 7.5%. The effect of the formulais
to reduce the relevant percentage in cases where a relevant vessel is in fact in use
somewhere other than the UKCS or territorial waters during an accounting period (the
greater the number of daysit is used elsewhere, the lower the relevant percentage, and
so the lower the hire cap).

New subsection 356N(6) confirms that, if the vessel is not used at all anywhere in the
world - including UK waters - for the whole of an accounting period, then the hire cap
is reduced to nil.

144



40.

41.

42.

43.

45.

46.

47.

48.

49.

50.
51.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

New subsection 356N(7) provides that, where the accounting period is less than 12
months, the amount of the hire cap provided by new subsection 356N(2) is reduced
proportionately.

New subsection 356N(8) provides the formulafor computing total qualifying costs (to
which the relevant percentage is to applied, under new subsection 285A(3) and new
subsection 356N(3)) to determine the hire cap. It is made up of two components, the
origina cost (OC) which is defined in new subsections 356N(9) to (13) and certain
subsequent capital expenditure (CE) which is defined in new subsections 356N(14) to
(16).

New subsection 356N(9) provides the base rule for determining OC. The amount has
two components. The first (new subsection 356N (9)(a)) isthe original acquisition cost
by an associated person (asdefined in new section 356L B). Thiseffectively providesfor
the cost to the contractor’ s group as awhole. It does not recognise intra group transfers
since the asset was first acquired. The second component (new subsection 356N (9)(b))
isany acquisition expensesincurred at the time of first acquisition, but does not include
any finance costs. Thisis subject to new subsections (12) and (13).

New subsections 356N(10) and (11) provide for an alternative computation in certain
circumstances. New subsection 356N(12) sets out those circumstances as being when
the relevant asset has never been acquired by an associated person, but instead has been
leased from athird party. (It follows that a relevant asset which was once owned by
an associated person cannot qualify under this section, even if it subsequently leased
from athird party).

New subsection 356N(11) provides the alternative calculation of OC when making the
computation in new subsection 356N(8). OC will be based on the cost that would have
arisen at thetimetherelevant asset wasfirst |eased, if the associated person had acquired
the asset at that point rather than leased it (new subsection 356N(11)(a)) . That cost is
increased by the expected incidental costs of acquisition that would have arisen, other
than financing (new subsection 356N(11)(b)). Thisis also subject to new subsections
(12) and (13).

New subsection 356N(12) excludes from the calculation of OC, any element of that
consideration which it is reasonable to attribute to a part of the asset which has been
removed as at the beginning of the accounting period.

New subsection 356N(13) makes provision for the calculation of OC for assets newly
acquired in an accounting period. It applies afraction to the value of OC based on the
number of days during which the asset was owned or leased. This fraction is applied
for the whole of the accounting period.

New subsection 356N (14) provides the definition of the CE used in the computation of
total cost by new subsection 356N(8). CE includes any subsequent capital expenditure
on the asset (such as subsequent modifications).

New subsection 356N(15) excludes from the computation of CE any expense related to
items which are effectively no longer part of the asset. Thisincludesitems which have
subsequently been removed or items which, whilst still present, are otiose.

New subsection 356N (16) makes provision for new expenditure during an accounting
period. It applies afraction to the value of that new expenditure based on the number
of days during which the asset was owned or leased. This fraction is applied for the
whole of the accounting period.

New section 356NA makes further provisions for the calculation of the hire cap.

New subsections 356NA(1) and (2) allow HM Treasury to make regulations to modify
the relevant percentage for the purposes of new section 356N or new section 285A in
specified circumstances.

145



52.

53.

55.

56.

57.

58.

59.

60.

61.

62.

63.

65.

66.

67.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

New subsection 356NA (3) provides that any amount paid in excess of the hire cap will
be allowed as deduction from the contractor’s total profits; or may be surrendered for
use against profits by other members of the paying company’s group, as atrading loss.

New subsection 356NA(4) prevents any deduction under new subsection 356NA (3)
from profits of the existing ring fence for producers (under Chapter 4 of Part 8 of
CTA2010) or the new contractor’ s ring fence.

New subsection 356NA(5) provides a targeted anti avoidance rule to prevent
arrangements with a tax avoidance main purpose from frustrating the intended
application of new subsection 356N(2).

New subsection 356NA(6) defines ‘arrangements’ for the purposes of new
subsection 356NA(5).

New sections 356NB to 356N G provide rules asto who the new contractor’ sring fence
operates. These are based on similar rules which operate the existing ring fence in Part
8 CTA2010 (which applies to oil production and is referred to as the "production ring
fence", below).

New section 356NB modifies the loan relationship rules in the case of a ring fence
trade. It is based on section 286 of CTA2010, which appliesto the Part 8 CTA10 ring
fencefor oil producers. New subsection 356N B(1) ensuresthat non-trading debitsfrom
a company’s loan relationships cannot be set against the company’ s contractor’s ring
fence profits, unless the loan relationship represents money borrowed to finance oil
contractor activities under new subsection 356NB(2). Theloan relationship rulesarein
Parts 5 and 6 of CTA 2009.

New subsection 356NB(5) provides that where a non-trading debit is restricted in this
way the legidation allows the company to have relief for the debit against other profits
other than those of the contractor’ s ring fence.

New section 356N C ensures that exchange gainsin respect of |oan relationships are not
treated as part of the contractor’s ring fence profits where the exchange gains do not
arisefrom money borrowed to finance oil contractor activities. It isbased on section 287
CTA 2010, which appliesto the production ring fence. The section operatesin asimilar
way to new section 356NB. Where a credit is excluded from the computation of ring
fence profitsit is brought into account by new subsection 356NB(5).

New section 356ND prohibits a deduction for expenses of management of an
investment business against a contractor’s ring fence profits.

New section 356NE prevents losses that arise in trades outside the contractor’s ring
fence from being set off against a contractor’ s ring fence profits.

New section 356NF concerns claims for group relief. New subsection 356NF(1)
prevents group relief arising from losses, allowances or expenditure outside the
contractor’ s ring fence trade from being set against profits from that ring fence trade.

New subsections 356NF(2) and (3) provide that where a company cannot use certain
amounts against its contractor’ s ring fence profits, those contractor’ s ring fence profits
are disregarded in cal culating how much the company can surrender as group relief.

New subsection 356NF(4) provides the definitions required for group relief claims.

New section 356NG ensures that capital allowances arising from “special leasing”
cannot be deducted from a company’ s contractor’ s ring fence profits.

Paragraph 5 inserts the definitions provided by this measure into Schedule 4 of the
CTA2010.

Paragraph 6 provides the commencement for the measure, whichis 1 April 2014.
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Paragraph 7 provides that activities defined by section 356L (oil contractor activities,
relevant offshore services and relevant offshore area) relate to activities carried out on
or after 1 April 2014.

Subparagraph 8 (1) provides that an accounting period which would otherwise straddle
the 1 April 2014 commencement date, is split into two accounting periods with the first
treated as ending on 31 March 2014.

Subparagraph 8 (2) makesadditional provision for group payment arrangements. Where
accounts periods have been split under subparagraph 8(1), they can continue to be
treated as a single accounting period for the purposes of allowing the surrender and
receipt of tax refunds.

Paragraph 9 provides the rules which apply to losses which have accumulated before
commencement. The only losses which can be used against subsequent profits within
the new contractor’ sring fence are those which would have been losseswithin that ring
fence, had the ring fence existed when the loss arose. Other losses can continue to be
carried forward, but cannot be used against profits of the new contractor’ s ring fence.

Background Note

72.

73.

Asannounced in Autumn Statement 2013, the government is concerned about the use of
bareboat charters to move significant taxable profit outside the UK tax net. Legislation
was introduced alongside Finance Act 2014 to cap the amount allowed as a deduction
for companies that provide drilling services or accommodation services on the UK
Continental Shelf. The cap appliesin respect of |ease payments made on or after 1 April
2014. The measure will also ensure that the profits arising from that service are not
reduced by unrelated tax relief.

Draft legislation was issued on 1 April 2014. The legislation which is now part of
Finance Act 2014 largely follows that draft but, in addition, clarifies the definition of
accommodation vessel, makes provision for expenditure within an accounting period,
adopts an existing approach for the identification of extant capital expenditure and
permits group payment arrangements to operate as they would have done previously.
None of the changesincrease the burden on the taxpayer.

Section 74 and Schedule 17: Partnerships (Part 1): Limited Liability Partnerships:
Treatment of Salaried Members

Summary

1

This section and Schedule remove the presumption of self-employment for some
membersof limited liability partnerships (L L Ps) to tackle the disguising of employment
relationships through LLPs.

Details of the Schedule

2.

Paragraph 1 inserts new sections 863A to 863G into Part 9 of the Income Tax (Trading
and Other Income) Act 2005 (ITTOIA 2005).

Subsection (1) of new section 863A provides that the consequences in subsection (2)
apply at any timewhen conditions A to C aremet in the case of anindividual (“M”) who
is a member of an LLP to which section 863(1) of ITTOIA 2005 applies. Conditions
A, B and C are detailed in new sections 863B, 863C and 863D respectively.

Subsection (2) of new section 863A provides the consequences if the circumstances
and conditions in subsection (1) are met. It explains that M is to be treated as being
employed by the LLP under a contract of service, instead of being a partner, and that,
accordingly, M’ s rights and duties as a member of the LLP are to be treated as arising
under that contract of service.
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Subsection (1) of new section 863B details the times at which condition A needsto be
considered. These are the 6 April 2014 or, if later, when M becomes a member of the
LLP (if relevant arrangements are in place at those times). Otherwise, the time is any
subseguent time when relevant arrangements are put in place or changed, or the time
when relevant arrangements for arelevant period were expected to be modified or end
but in fact they carry on. These are each a“relevant time”.

Subsection (2) of new section 863B defines the term “relevant arrangements”.

Subsection (3) of new section 863B uses a 2 step process to determine the question
whether condition A ismet at arelevant time.

Step 1 requires the identification of the relevant period. This is the period beginning
with the relevant time and ending when it is reasonable to expect that the relevant
arrangements for the period will end or be changed. The relevant arrangements for the
period are those in place at the relevant time.

Step 2 provides that condition A is met at the relevant time if it is reasonable to expect
that at least 80% of thetotal amount payableby theLLPfor M’ sperformance, during the
relevant period, of servicesfor the LLP, in M’ s capacity asamember, will be disguised
salary. The term “disguised salary” is defined in Step 2.

Subsection (4) of new section 863B provides that the determination of whether
condition A is met at the relevant time continues until such time as the question has
to be re-determined because of a change to the relevant arrangements or the end of the
period for which the condition was considered.

Subsection (5) of new section 863B defines “arrangements’ for the purposes of new
section 863B.

The application of condition A and the process of determining if the condition applies
isillustrated in the following example.

Example 1: M becomesamember of an LLP on 1 July 2014 and arrangements are made
that in return for working for the LLP M will receive afixed salary for the period from
1 July 2014 to 30 June 2015. It is expected that a new annual arrangement will be put
in place from 1 July 2015.

The relevant time at which condition A is to be determined is 1 July 2014 being the
date when M became a member and the relevant pay arrangements were put in place.
The relevant arrangements are the pay arrangements for the period from 1 July 2014
to 30 June 2015. The relevant period is from 1 July 2014 to 30 June 2015. The latter
dateisthe date on which it is expected that the arrangements will end. M’s services are
the work that M will do for the LLP in the capacity as a member in the period from 1
July 2014 to 30 June 2015.

On 1 July 2014, it is expected that M will receive afixed salary for the period 1 July
2014 to 30 June 2015. It is therefore reasonable to expect that at least 80% of the
amount payable for M’s services under the arrangements in place for that period will
be disguised salary and condition A will be met. The determination will apply until the
end of 30 June 2015 unless the arrangements change during the period.

New section 863C details condition B which is that M does not have significant
influence over the affairs of the LLP.

Subsection (1) of new section 863D details condition C which is that, at the relevant
time, M’s contribution to the LLP is less than 25% of the amount specified by
subsection (2).

Subsection (2) of new section 863D details the amount that is to be taken into account
for the purpose of subsection (1). Thisis the total amount of disguised salary which,
it is reasonable to expect, will be payable by the LLP for M’s performance, during
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the relevant year, of services for the LLP in M’s capacity as a member of the LLP. It
also explains the meaning of “therelevant tax year” and that “disguised salary” hasthe
meaning given in paragraphs (a) to (c) at Step 2 of new section 863B(3).

Subsections (3) and (4) of new section 863D detail when the question of whether
condition C is met isto be determined or re-determined.

Subsection (5) of new section 863D provides that where condition C is determined to
be met, or not met, at therelevant time, it istreated as met, or not met, until the question
is re-determined either, at the start of the next tax year, or because thereisachangein
M’ s contribution to the LL P or another change of circumstances which might affect the
guestion as to whether condition C is met.

Subsections (6) and (7) of new section 863D provide that an increase in M’s
contribution which would result in condition C not being met is not to have that effect
unless it is reasonable to expect that condition C will not be met for the remainder of
the tax year in which the increase falls.

Subsections (8) to (11) of new section 863D provide for the amount of the contribution
to be treated as reduced in certain circumstances.

New section 863E explains what is meant by the term “M’s contribution to the LLP”
and how the basic calculation is to be made. The legidation labels M’ s contribution to
the LLP as“amount A”.

Subsection (1) of new section 863F details the circumstances in which a deemed
contribution isto be taken into account as acontribution to the LL P under subsection (2)
of new section 863F. These circumstances are where an existing member at 6 April
2014 gives an undertaking by 6 April 2014 to make a contribution to the capital of the
LLP by 5 July 2014, or anew member gives an undertaking, by the date they became a
member, to make a contribution by 5 July 2014, or within 2 months of the date of their
becoming amember, if later, and the contribution, when made, would be a contribution
included in amount A in new section 863E. An undertaking does not haveto be legally
enforceable.

Subsection (2) of new section 863F provides the consequences of new section 863F
being met. In determining if condition C is met M is treated as having made the
contribution on 6 April 2014, or the date on which M became amember, as appropriate.
M is also treated as having made the contribution if there is a re-determination in the
3 month period to 5 July 2014, or the 2 month period from M becoming a member, to
the extent that M has not actually made the contribution.

Subsection (3) of new section 863F provides that a re-determination of condition C
is not triggered when M makes the actual contribution, in whole or in part, in the 3
month period to 5 July 2014, or the 2 month period from M becoming a member, as

appropriate.

Subsections (4) and (5) of new section 863F provide the consequences of M failing to
meet the undertaking to make the contribution, either in whole or in part. If M failsto
makeall, or part, of the contribution then the determination of whether condition C was
met on 6 April 2014, or the date on which M became a member, is revisited without
taking into account the deemed contribution or the part not paid. If the re-calculation
shows that condition C would have been met it istreated as being met on 6 April 2014,
or the date on which M became a member, as appropriate.

The following examplesiillustrate how the deemed contributions rules work.

Example 2: M isan existing member of an LLP at 6 April 2014 who has not previously
contributed capital to the LLP. On 5 April 2014, M gives an undertaking to the LLP
that he will make a contribution of £50,000 by 5 July 2014. The contribution when
made would constitute amount A in new section 863E. The question whether condition
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Cismet isdetermined on 6 April 2014 and takes into account the deemed contribution
of £50,000 resulting in condition C not being met. On 30 June 2014, M contributes
£50,000 to the LLP. This contribution does not trigger are-determination and condition
C istreated as not met until the end of the 2014-15 tax year or unless there is a later
change that requires a re-determination.

Example 3: M isan existing member of an LLP at 6 April 2014 who has not previously
contributed capital tothe LLP. On 5 April 2014, M gives an undertaking to the LL P that
he will make a contribution of £50,000 on 5 July 2014. The contribution when made
would constitute amount A in new section 863E. The question whether condition C is
met is determined on 6 April 2014 and takes into account the deemed contribution of
£50,000 resulting in condition C not being met. M failsto make any of the contribution
by 5 July 2014. On 6 July 2014, the question whether condition C was met at 6 April
2014 isrevisited. M is not treated as having made a contribution so condition C is met.
M also met conditions A and B on 6 April 2014 so istreated as a salaried member from
that date.

New section 863G contains anti-avoidance rules.

Subsection (1) of new section 863G provides that no regard is to be had to any
arrangements with a main purpose of securing that new section 863A(2) of ITTOIA
2005 does not apply to an individual member of the LLP.

Subsections (2) and (3) of new section 863G detail the circumstances in which the
consequencesin subsection (4) apply. Thesearewhereanindividua (“X”), whoisnot a
member of the LLP, performs services under arrangements involving a non-individual
member of the LLP (*Y”), amain purpose of the arrangements is to secure that new
section 863A(2) of ITTOIA 2005 does not apply to that individual, alone or with other
individuals, and an amount arisesto Y relating to X’ s services which would have been
employment income of X if X was treated as employed by the LLP.

Subsection (4) of new section 863G provides the consequences if the circumstances
in subsections (2) and (3) arise. X is treated as a member of the LLP in whose case
section 863A(2) of ITTOIA 2005 applies and the amount arising to Y relating to X's
servicesis treated as employment income of X. It also ensures that the amount treated
as employment income of X is not to be treated as income of X again for income tax
purposes under another charging provision.

Subsection (4A) of new section 863G prevents new section 863A(2) of ITTOIA 2005
from applying in the case of a member if it would apply because of arrangements
with amain purpose of securing that new section 850C of ITTOIA 2005 (excess profit
allocation to non-individual partners) does not apply in relation to that member, aone
or with others.

Subsection (5) of new section 863G defines “arrangements” for the purposes of new
section 863G.

Paragraph 2 inserts new section 1273A into Part 17 of the Corporation Tax Act 2009
(CTA 2009).

New section 1273A applies at any time when new section 863A(2) of ITTOIA 2005
applies and makes corresponding provision for corporation tax purposes.

Paragraph 3(2) inserts new section 94AA into Chapter 5 of Part 2 of ITTOIA 2005.

Subsections (1) to (3) of new section 94AA apply where a member (“M”) of an LLP
istreated as being employed under new section 863A(2) of ITTOIA 2005 and provide
for a deduction for expenses paid by the LLP in respect of M’s employment under
new section 863A(2) if no deduction would otherwise be alowed for the payment. The
availability of this deduction is subject to the existing prohibitions applying to Part 2
of ITTOIA 2005 and those listed in subsection (3).
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Paragraph 3(3) applies new section 94AA of ITTOIA 2005 to property businesses.
Paragraph 4(2) inserts new section 92A into Chapter 5 of Part 3 of CTA 2009.

Subsections (1) to (3) of new section 92A apply where new section 1273A(2) of CTA
2009 appliesin the case of amember (“M™) of the LLP and provide for adeduction for
expenses paid by the LLP in respect of M’s employment under new section 1273A(2)
if no deduction would otherwise be alowed for the payment. The availability of this
deduction is subject to the existing prohibitions applying to Part 3 of CTA 2009 and
those listed in subsection (3).

Paragraph 4(3) applies new section 92A of CTA 2009 to property businesses.

Paragraph 4(4) amends Chapter 2 of Part 16 of CTA 2009 and inserts new
section 1227A.

Subsections (1) and (2) of new section 1227A detail the circumstances in which the
section applies and the consequences of it applying. This section provides a deduction
for management expenses purposes where a company with investment business is a
member of an LLP, expenses of management of the company’s investment business
are paid in respect of the employment of a member of the LLP to whom new
section 1273A(2) of CTA 2009 applies and the expenses paid would not otherwise be
referable to any accounting period. The availability of a deduction is subject to the
existing prohibitions that apply to deductions for management expenses.

Paragraph 5 makes supplementary provision in Chapter 8 of Part 2 of Income Tax
(Earnings and Pensions) Act 2003.

Paragraph 6 provides for commencement.

Background Note

49.

50.

51.

52.

53.

Thischangeispart of awider review of certain parts of the partnership rules announced
in Budget 2013.

A consultation document, Partnerships: A review of two aspects of the tax rules, was
published on the GOV.UK website on 20 May 2013 and the consultation closed on
9 August 2013.

This element of the partnerships review measure is discussed in the consultation
document under the heading: Disguised Employment.

On 19 March 2014, aresol ution was made providing for the operation from 6 April 2014
of Pay AsYou Earn in respect of income tax payable on behalf of Salaried Members.
Thisresolution has statutory effect under the Provisional Collection of Taxes Act 1968.

The National Insurance Contributions (NICs) Act 2014 and associated regulations
provide for the changes to NICs legidation that will take effect from 6 April 2014.

Section 74 and Schedule 17: Partnerships (Part 2): Partnerships With Mixed
Membership

Summary

1

This section and Schedule counter tax advantages arising to individuals in partnership
with persons who are not individuals (mixed membership partnerships) by way of
excess allocations of profits or losses to certain members.

Details of the Schedule

2.

Paragraph 7(3) inserts new sections 850C to 850E into Part 9 of the Income Tax
(Trading and Other Income) Act 2005 (ITTOIA 2005).
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Subsection (1) of new section 850C provides that the consequences in subsections (4)
and (5) apply in the circumstances where an individual (“A”) isapartner in afirm that
has a profit for a relevant period of account and a non-individual partner (“B”) has a
profit share and either of conditions X or Y is met.

Subsections (2) and (3) of new section 850C detail conditions X and Y. Condition X
relates to where A’s profit is deferred. Condition Y relates to where A has the power
to enjoy B’s profit share.

Subsection (4) of new section 850C provides the consequences for A if the
circumstances and conditionsin subsection (1) are met. It explainshow A’ s profit share
is to be increased by the amount of B’s profit share that can reasonably be supposed
to be attributable to A’ s deferred profit or A’s power to enjoy B’ s profits. The increase
in the case of A’s power to enjoy B’s profits is not to be more than the amount by
which B’s profit share exceeds B’s appropriate notional profit, less any amount that
is attributable to A’'s deferred profit. B’'s appropriate notiona profit is calculated by
reference to B’ s appropriate notional return on capital (as defined in subsection (11))
and appropriate notional consideration for services (as defined in subsection (15)).

Subsection (5) of new section 850C provides the consequences for B if the
circumstances and conditions in subsection (1) are met and B is subject to income tax.
In determining B’ s profit for a period of account adjustments are to be made to reflect
theincreasein A’s profit share on ajust and reasonable basis.

Subsection (6) of new section 850C definesan “individual partner” and * non-individual
partner”. A “non-individual” would include, for example, a company or an individual
acting asatrustee. It does not includethefirmitself whereit istreated asapartner under
new section 863l (allocation of profit to AIFM firm).

Subsection (7) of new section 850C specifies that B’s profit share is to be determined
by reference to the income tax rules for calculating a partner’ s profit share. Thisisthe
case whether B is chargeable to income tax or corporation tax.

Subsection (8) of new section 850C defines the term “A’s deferred profit” used in
condition X.

Subsection (9) of new section 850C defines the term “the relevant tax amount” used
in conditions X and Y.

Subsection (10) of new section 850C defines the term “the appropriate notional profit”
used in condition Y as the sum of the appropriate notional return on capital and the
appropriate notional consideration for services.

Subsections (11) and (12) of new section 850C definetheterm “the appropriate notional
return on capital” used in subsection 10 and specify how it is to be calculated by
reference to B’ s contribution to the firm.

Subsections (13) and (14) of new section 850C specify how the amount of B’'s
contribution to thefirm for the purposes of subsections(11) and (12) isto be determined.

Subsections (15) to (17) of new section 850C define the term “the appropriate notional
consideration for services’” used in subsection 10 and specify how it isto be cal culated.

Subsection (18) of new section 850C detailsthe circumstancesinwhich A hasthe power
toenjoy B’ sprafit share. Thisisthecaseif A isaconnected personinrelationto B other
than being connected by reason of being partners in the partnership, or if A is party to
arrangements with a main purpose of securing that an amount included in B’s profit
share is charged to corporation tax rather than income tax or is otherwise subject to
corporation tax rules rather than incometax rules, or if any of the enjoyment conditions
specified in subsection (20) are met in relation to all or part of B's profit share.

Subsection (19) of new section 850C defines the term “arrangements’.
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Subsections (20) and (21) of new section 850C detail the enjoyment conditions
including making clear that referencesto A include any person connected with A apart
from B.

Subsections (22) and (23) of new section 850C apply where all or part of the increase
in A’s profit share is allocated by A to the firm under new section 863l of ITTOIA
2005, which modifies the rules for the taxation of partnerships that manage alternative
investment funds, and B makes a payment representing income tax to the firm. For
income tax purposes, the payment is not to be treated as income of any partner in the
firm or to be taken into account in calculating any profits or losses of B or otherwise
deducted from any income of B.

Subsection (1) of new section 850D provides that the consequences in subsections (4)
and (5) apply in the circumstances where a hon-individual partner (“B”) has a profit
sharefor arelevant period of account, and individual (*A”) personally performsservices
for the firm, it is reasonable to suppose that A would have been a partner in the firm
but for the rulesin new section 850C and either of conditions X or Y is met.

Subsections (2) and (3) of new section 850D set out conditions X and Y. Condition
X relates to amounts representing A’s deferred profit in B's profit share. Condition Y
relates to where A has the power to enjoy B’s profit share.

Subsection (4) of new section 850D provides the consequences for A if the
circumstances and conditions in subsection (1) are met. A istreated as a partner in the
firm for the relevant period of account, except for the purposes of new section 863l
of ITTOIA 2005, and as having a share of the firm’s profit for the relevant period of
account which is chargeable to income tax. A’s share of the profit is the amount of B's
profit that can reasonably be supposed to be attributable to A’s deferred profit or A’s
power to enjoy B’ sprofits. A’ s share of the profitsis not to be more than the amount by
which B’s profit share exceeds B’ s appropriate notional profit, less any amount that is
attributable to A’s deferred profit. B’s appropriate notional profit is determined in the
same way asin new section 850C of ITTOIA 2005.

Subsections (5) and (6) of new section 850D provides the consequences for B if the
circumstances and conditions in subsection (1) are met and B is subject to income tax.
In determining B’s profit share for a period of account adjustments are to be made to
reflect A’s share of the firm'’s profit on ajust and reasonable basis.

Subsection (7) of new section 850D specifies that B's profit share is to be determined
by reference to the income tax rules for calculating a partner’ s profit share. Thisisthe
case whether B is chargeable to income tax or corporation tax.

Subsection (8) of new section 850D provides an automatic assumption in relation to a
member of a partnership which is associated with the firm. The assumption is that it
is reasonable to suppose that the member would have been a partner in the firm at a
time during the relevant period of account, or an earlier period of account, but for the
provision contained in new section 850C of ITTOIA 2005.

Subsection (9) of new section 850D provides the circumstances in which a partnership
is“associated” with the firm.

Subsections (10) to (13) of new section 850D provides definition and interpretation
of the terms used in new section 850D: “partnership”, “A’s deferred profit”, “the
appropriate notional profit” and “A’s power of enjoy B’s profit share”.

Subsection (1) of new section 850E applies subsection (2) if new section 850C(4) of
ITTOIA 2005 appliesto increase A’s profit share, or new section 850D(4) of ITTOIA
2005 applies to treat A as having a share of the firm's profit, and as a result of an
agreement in relation to the excess of B’s profit share, B makes payment to another
person out of the excess part of B’s profit share and the payment is not made with a
main purpose of obtaining atax advantage. The “excess part of B’s profit share” isthe
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amount of B’ sprofit share that represents the amount of theincreasein A’s profit share
under new section 850C(4) or A’ s share of thefirm’ s profit under new section 850D (4).

Subsection (2) of new section 850E providesthat, for incometax purposes, the payment
is not to be income of the recipient, is not to be taken into account in calculating any
profits or losses of B or otherwise deducted from any income of B, and is not to be
regarded as a distribution.

Subsection (3) of new section 850E provides definitions relevant to subsection (1).

Paragraphs 8(1) and 8(2) amend the overview of Chapter 3 of Part 4 of Income Tax
Act 2007 (ITA 2007).

Paragraph 8(3) inserts new section 116A into Chapter 3 of Part 4 of ITA 2007.

Subsections (1) to (5) of new section 116A provide that no relevant loss relief is to
be given to an individual for aloss made in atrade or profession as a partner where
the individual is party to arrangements with a main purpose of ensuring that losses
are alocated, or otherwise arise, to the individual, or individuals, rather than a non-
individual, with aview to the individual obtaining relevant lossrelief. For the purpose
of this section, it does not matter if the entity who is the non-individual is yet to be
formed or participate in the partnership.

Subsection (6) of new section 116A defines “arrangements’ and “relevant loss relief”
for the purposes of this section.

Paragraphs 9(1) and 9(2) amend the overview in Chapter 4 of Part 4 of ITA 2007.
Paragraph 9(3) inserts new section 127C into Chapter 4 of Part 4 of ITA 2007.

Subsections (1) to (5) of new section 127C provide that no relevant loss relief is to
be given to an individual for a loss made in a property business as a partner where
the individual is party to arrangements with a main purpose of ensuring that losses
are allocated, or otherwise arise, to the individual, or individuals, rather than a non-
individual, with aview to the individual obtaining relevant lossrelief. For the purpose
of this section it does not matter if the entity who is the non-individua is yet to be
formed or participate in the partnership.

Subsection (6) of new section 127C defines “arrangements’ and “relevant loss relief”
for the purposes of this section.

Paragraphs 10(1) and 10(2) amend Part 17 of the Corporation Tax Act 2009 (CTA
2009).

Paragraph 10(3) inserts new section 1264A into Part 17 of CTA 20009.

Subsections (1) and (2) of new section 1264A providefor the situation wheretheincome
tax provisions in new sections 850C(4) or 850D(4) of ITTOIA 2005 apply to increase
individual A’s profit share, or to treat A as having a share of the firm's profit, and a
company is non-individual B in relation to A. In determining the company’s profits
from thefirm for an accounting period, adjustmentsareto be madeto reflect theincrease
in A’s profit share, or the amount of profit treated as A’ s share of the firm’s profit, on
ajust and reasonable basis.

Subsection (3) of new section 1264A makes corresponding provision for corporation
tax in respect of sections 850C(23) and section 850E(2) of ITTOIA 2005.

Paragraphs 11 to 14 provide commencement rules. The changes will take effect from 6
April 2014 with the exception of anti-avoidance rules concerning tax-motivated profit
allocations. These rulescameinto force on 5 December 2013 in order to protect against
risks to tax revenue.

154



These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

Background Note

43.

44,

45.

Thischangeispart of awider review of certain parts of the partnership rules announced
in Budget 2013.

A consultation document, Partnerships: A review of two aspects of the tax rules, was
published on the GOV.UK website on 20 May 2013 and the consultation closed on
9 August 2013.

This element of the partnerships review measure is discussed in the consultation
document under the headings. Partnerships with mixed membership — profits and
Partner ships with mixed membership - losses.

Section 74 and Schedule 17: Partnerships (Part 3): Alternative I nvestment Fund
Managers. Deferred Remuneration Etc

Summary

1

This section and Schedule introduces a mechanism for members of alternative
investment fund managers (AIFM) partnerships (including their delegates and sub-
delegates) to allocate certain ‘restricted’ profits to the partnership.

These are profits that those members cannot immediately access because of
requirements under the Alternative Investment Fund Managers Directive (AIFMD)
(2011/61/EV) to defer remuneration of ‘key staff’.

Thelegidation imposes a charge to tax on these profits at the additional rate of tax (45
per cent) to be paid by the AIFM partnership.

It also sets out the capital gains treatment where the partner’s remuneration is in the
form of instrumentsin the fund under management.

Details of the Schedule

5.

10.

11.

12.

Paragraph 15 inserts new sections 863H to 863L into Part 9 of the Income Tax (Trading
and Other Income) Act 2005 (ITTOIA 2005).

New section 863H(1) states that new section 8631 will apply to an AIFM trade of an
AIFM firmif the AIFM firm elects for that section to apply.

Subsection (2) of new section 863H states that the election must be made within 6
monthsafter theend of thefirst period of account for which the electionisto have effect.

Subsection (3) of new section 863H contains definitions. An AIFM firmis afirm, the
regular business of which is managing one or more aternative investment funds itself,
or carrying out one or more management functions as the delegate or sub-delegate of
the manager.

Subsection (4) of new section 863H defines the AIFM trade as a trade which involves
the activities mentioned in new section 863H(3).

Subsection (5) of new section 863H says that subsection (3) is to be construed as
if it were contained in regulation 4 of the Alternative Investment Fund Managers
Regulations 2013 (S.I. 2013/1773).

New section 863! sets out a mechanism for collection of income tax if the election is
made.

Subsection (1) of new section 863I appliesto the ‘relevant restricted profit’ of apartner
inan AIFM firm. Thisincludes profit which has been reallocated to the partner under
the excess profit allocation rules in the new section 850C in Part 2 (subsection (1)(b)
of new section 863I).
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Subsection (2) of new section 863l allows the partner to allocate al or part of the
relevant restricted profit (“the allocated profits’) of the AIFM trade earned by that
partner to the AIFM firm.

Subsection (3)(a) of new section 8631 excludes the allocated profit from the partner’s
taxable profit in the period of account.

Subsection (3)(b) of new section 863 treatsthe AIFM firm asif it wasapartner initself.

Subsection (3)(c) of new section 863l states that the income tax provisions will apply
subject to subsection (5).

Subsections (4) of new section 863l stipulates that the firm is subject to income tax
on the allocated profit. The profit is treated as chargeable under Chapter 2 of Part 2
ITTOIA for the tax year in which the firm’s relevant period of account ends. The rate
of tax payableisthe additional rate

Subsection (5) of new section 8631 provides a power for HMRC to make regulations
to modify applicable income tax provisions.

Subsection (6) of new section 863l defines ‘relevant restricted profit’ as including
two categories of variable remuneration. The first category is deferred remuneration
including remuneration in cash or instruments. The second category is upfront
remuneration (i.e. remuneration which is not deferred) which vestsin the partner in the
form of instruments with aretention period of at least six months.

Subsection (7) of new section 863l limits the application of the mechanism to
remuneration which isawarded to apartner under arrangements that are consistent with
the AIFMD remuneration guidelines.

Subsection (8) of new section 863l limits the application of the mechanism in the case
of AIFM firms which qualify for the mechanism only because they are delegates of
AIFM managersto partners who are ‘identified staff’ as defined in the guidelines.

Subsection (9) of new section 863 states that terms used in subsection (6) to (8) have
the same meaning sin the AIFMD remuneration guidelines.

New section 863J sets out the tax treatment when the relevant restricted profit vestsin
the partner who initially alocated it to the partnership.

Two situations are covered. The first is where at the time the remuneration vests, the
partner is still carrying on the AIFM trade, whether as a partner in the AIFM firm or
otherwise (subsection (1) of new section 863J). In this case, under subsection (2) of new
section 863J, the amount determined by subsection (5) of new section 863J is treated
as aprofit of the relevant tax year, made in the AIFM trade and taxable under Chapter
2 of Part 2 of ITTOIA 2005.

The second situation is where the individual in whom the allocated profit vests is no
longer carrying on the AIFM trade (subsection (3) of new section 863J). In that case,
the individual is not treated as receiving trading income but as in receipt of income
liable to income tax in the relevant tax year (subsection (4) of new section 863J). This
income tax is not chargeable under Chapter 2 of Part 2 of ITTOIA 2005 but is a stand
alone charge on the individual.

Subsection (5) of new section 863J states that the amount which istreated as a profit or
income is the amount of the allocated profit net of the income tax for which the AIFM
firmisliable plus the amount of that income tax paid by the firm by the time when the
vesting occurs or, if the tax is payable by the firm in the same tax year in which the
individual is chargeable, so much of that tax asis paid.

Subsection (6) of new section 863J specifies that the income tax which has been paid
by the AIFM firm or ispaid on timein the same year asthe profitsvest is credited to the
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partner in whom the income vests and is taken into account in determining the income
tax payable by, or repayable to, that individual.

Subsection (7) of new section 863J definesthe ‘ relevant tax year’ astheyear of vesting,
in the case of deferred remuneration, and, in the case of upfront remuneration in the
form of instruments, the tax year in which the allocated profit would otherwise have
been chargeable to income tax for the partner.

Subsection (8) of new section 863J explains that terms used in this section take their
meaning from the AIFMD remuneration guidelines.

Subsection (9) of new section 863J provides that the provision in the excess profit
allocation rules which permits certain adjusting payments to be made without tax
consequences isignored for the purposes of this provision.

New section 863K gives a partner who has alocated profit to an AIFM firm under
the mechanism, and in whom the profit then vests, the right to obtain from the firm a
statement showing details of the amount of the profits, the tax for which the firm is
liable and the tax paid.

New section 863L defines the AIFMD remuneration guidelines. The effect of these
guidelines and the AIFMD is broadly that certain AIFM firms must defer 40 to 60 per
cent of the variable remuneration of key staff by up to threeto fiveyearsand pay at least
50 per cent of the variable remuneration in units or shares of the funds they manage, or
equivalent ownership interests, rather than cash.

Paragraph 16 inserts a new section 12ADA into Taxes Management Act 1970 (TMA
1970).

Subsection (1) of new section 12ADA provides that where a partnership has made an
election under 863H, an officer of HMRC may by notice require the firm to supply
such information as the officer may reasonably require for the purposes of the operation
of new sections 863H to 863L in relation to the firm and its members. Subsection
(2) of new section 12ADA stipulatesthat the information must be provided within such
reasonable time asis specified.

Subparagraph (3) inserts areference to new section 12ADA into the table in section 98
of TMA 1970.

Paragraph 17 inserts new sections 59B and 59C into Taxation of Chargeable Gains Act
1992 (TCGA 1992).

Under the new section 59B, wherethere has been adisposal to the partner of instruments
which are partnership assets for the purposes of section 59 TCGA 1992 and, by virtue
of that disposal, the variable remuneration vestsin the partner, both the persons making
the disposal and the partner are to be treated as making the disposal and acquisition
respectively for an amount equal to the allocated profit net of the tax for which the
partnership was liable.

New section 59C has the same effect where there is a disposal of instruments by a
company which is a partner in the partnership and the company would, as a partner in
the firm, have been charged to tax on the allocated profit but for adjustments under the
excess profit allocation provisions.

Paragraph 18 inserts a new section 189(2B) into Finance Act 2004. Thisisto ensure
that income charged under new section 863J on vesting is also treated as partnership
income for pension purposes.

Paragraph 19 inserts the charging of AIFM partnership profits into Step 4 in the
calculation of income tax liability under section 23 of Income Tax Act 2007.
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Paragraph 20 gives power to HMRC to amend any Act by regulations for equivalent
provisions to apply in future if necessary to other firms regulated under the Financial
Services and Markets Act 2000.

Paragraph 21 provides that the amendments made by this Part (Part 3) of the Schedule
have effect for the tax year 2014-15 and subsequent tax years.

Background Note

43.

44,

45.

These provisions are part of a wider review of certain parts of the partnership rules
announced at Budget 2013.

A consultation document Partnerships: A review of two aspects of the tax rules was
published on the GOV.UK website on 20 May 2013 and the consultation closed on
9 August 2013.

This element of the partnerships review measure is discussed in the consultation
document under the headings: Partnerships with mixed membership — profits: Profit
deferral and working capital arrangements.

Section 74 and Schedule 17: Partnerships (Part 4): Disposals of Assets through
Partnerships

Summary

1

This section and Schedule will prevent tax-motivated disposals of income streams
or assets within the charge to tax on income through partnerships giving rise to tax
advantages.

2. Thelegislationwill impose achargeto tax onincome on the person making the disposal.

Details of the Schedule

Income tax

3. Paragraph 22 of the Schedule is introductory.

4, Paragraph 23 amends section 809AZF in Chapter 5A of Income Tax Act (ITA) 2007
(transfers of income streams) so that Chapter 5A cannot apply to transfers effected
through a reduction in partnership profit entitlements. The amendment has effect for
cases where the transfer of aright to relevant receipts occurs on or after 6 April 2014.

5. Paragraph 24(1) inserts new Chapter 5AA into ITA. The Chapter introduces new
section 809AAZA, which covers disposals of income streams by persons within the
charge to income tax by or through partnerships.

6. New section 809AAZA(1) provides that the Chapter applies if there are arrangements
between atransferor and atransferee as a result of which the conditions set out in new
subsections (1)(a) to (1)(d) are met.

7. New section 809AAZA(1)(a) sets out the first condition, that there is, or there isin
substance adisposal of aright to relevant receipts.

8. New subsection (1)(b) sets out the second condition, which is that the disposal is
effected by or through a partnership.

9. New subsection (1)(c) sets out the third condition, which is that the transferor and
transferee are at any time (not necessarily the same time) members of the partnership.

10. New subsection (1)(d) sets out the fourth condition which isthat amain purpose of any
steps taken in effecting the disposal is to secure atax advantage for any person.

11. New subsection (2) providesthat the legidlation does not however apply if the disposal

isto aspouse or civil partner or relative of the transferor.
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New subsection (3) defines disposal as including anything that is a disposal for the
purposes of Taxation of Chargeable Gains Act (TCGA) 1992. This includes a part
disposal.

New subsection (4) provides that the disposa may in particular be effected by an
acquisition, disposal or change in a share in partnership profits or assets.

New subsection (5) makesclear that transferor and transferee do not haveto be members
of the partnership at the same time.

New subsection (6) puts beyond doubt that the legidation cannot be avoided by means
of chains of partnerships.

New subsection (7) providesthat referencesto transferor and transferee include persons
connected with thetransferor or transferee. Soif for examplethe actual transferor of the
right to relevant receipts is not a member of the partnership, but a connected person is,
then the legidlation can apply to the actual transferor provided that the other conditions
areall met.

New subsection (8) provides definitions. “Relevant receipts’ takes its definition from
the transfer of income streams legislation in Chapter 5A of Part 13 ITA 2007, which
is income that would otherwise have been taxable income of the transferor. “Tax
advantage” means an advantage in relation to income tax or the charge to corporation
tax on income.

New section 809AAZB(1) sets out the treatment where new section 809AAZA applies.
The “relevant amount” is to be charged to tax as income of the transferor in the same
way as the relevant receipts would have been but for the disposal.

New subsection (2) gives 'relevant amount’ the same meaning as in the transfers of
income streams legislation in Chapter 5A of Part 13 of ITA 2007, and also covers the
timing of the tax charge. The relevant amount is the consideration given for the income
stream, unless the consideration given is much less than the value of the income in
which case the charge to tax will be based on a deemed market value disposal.

New subsection (3) states that in subsection (2) to (6) that references to the transfer of
theright are to be read as references to the disposal of the right.

New subsection (4) explainsthe interaction of new Chapter 5AA with new Chapter 5D
of ITA 2007 (Disposals of assets through partnerships). If both apply then new Chapter
5AA will not apply if the charge under new Chapter 5D is greater.

Paragraph 24(2) covers commencement of new Chapter SAA. The legidation applies
where the arrangement referred to in new section 809AAZA(1) is made on or
after 6 April 2014.

Paragraph 25(1) of the Schedule inserts new Chapter 5D into ITA. The Chapter
introduces new section 809DZA, which covers disposals of assets by or through
partnerships.

New section 809DZA(1) provides that the Chapter applies if both Condition A and
Condition B are met.

New section 809DZA(2) contains Condition A which is that there are arrangements
involving atransferor and a transferee as a result which all of the conditions set out in
new subsections (2)(a) to (2)(d) are met.

New subsection (2)(a) sets out the first condition, that thereis, or thereis in substance
adisposal of an asset.

New subsection (2)(b) sets out arequirement that the disposal is effected by or through
a partnership.
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New subsection (2)(c) requires that the transferor and transferee are at any time (not
necessarily the same time) members of the partnership.

New subsection (2)(d) requires that a main purpose of any steps taken in effecting the
disposal isto secure atax advantage for any person.

New subsection (3) providesthat thelegislation does not, however, apply if the disposal
isto aspouse or civil partner or relative of the transferor.

New subsection (4) defines disposal as including anything that is a disposal for the
purposes of TCGA 1992. Thisincludes a part disposal.

New subsection (5) provides that the disposa may in particular be effected by an
acquisition, disposal or change in a share in partnership profits or assets.

New subsection (6) makesclear that transferor and transferee do not haveto be members
of the partnership at the same time.

New subsection (7) puts beyond doubt that the legidation cannot be avoided by means
of chains of partnerships.

New subsection (8) providesthat referencesto transferor and transferee include persons
connected with thetransferor or transferee. Soif for examplethe actual transferor of the
asset is not amember of the partnership, but a connected person is, then the legislation
can apply to the actual transferor provided that the other conditions are all met.

New subsection (9) contains Condition B which isthat it is reasonable to assume that,
had the transferred asset been disposed of directly by the transferor to the transferee,
the charge to tax on income would have applied to the “relevant amount” received by
the transferee.

New subsections (10) to (12) define relevant amount as the consideration given for the
asset, unless the consideration given is much less than the value of the asset in which
case it is the market value.

New subsection (13) provides definitions. “Tax advantage” means an advantage in
relation to income tax or the charge to corporation tax on income.

New section 809DZB(1) sets out the treatment where new section 809DZA applies.
The “relevant amount” is to be charged to tax as income of the transferor in the same
way as the relevant receipts would have been.

New subsection (2) containstiming rules for the taxable amounts based on the transfers
of income stream legidlation.

New subsection (3) explains the interaction of Chapter 5D with new Chapter 5AA
(disposals of income streams through partnerships). If both apply then Chapter 5D will
not apply if the charge under Chapter SAA isequal or greater.

Paragraph 25(2) covers commencement. The legislation applies where the arrangement
is made on or after 6 April 2014.

Corporation tax

43.
44,

45.

Paragraph 26 of the Schedule is introductory.

Paragraph 27 amends section 756 in Chapter 1 of Part 16 of Corporation Tax Act (CTA)
2010 (factoring of income etc) so that Chapter 1 cannot apply to transfers effected
through a reduction in partnership profit entitlements. The amendment has effect for
cases where the transfer of aright to relevant receipts occurs on or after 1 April 2014.

Paragraph 28(1) inserts new Chapter 1A into CTA 2010. The Chapter introduces new
section 757A, which covers disposals of income streams by companies by or through
partnerships.
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New section 757A(1) provides that the Chapter applies if there are arrangements
involving acompany transferor and atransferee asaresult of which all of the conditions
set out in new subsections (1)(a) to (1)(d) are met.

New subsection (1)(a) sets out the first condition, that thereis, or thereis in substance
adisposal of aright to relevant receipts.

New subsection (1)(b) sets out the second condition, which is that the disposal is
effected by or through a partnership.

New subsection (1)(c) sets out the third condition, which is that the transferor and
transferee are at any time (not necessarily the same time) members of the partnership.

New subsection (1)(d) sets out the fourth condition which isthat amain purpose of any
steps taken in effecting the disposal is to secure atax advantage for any person.

New subsection (2) defines disposal as including anything that is a disposal for the
purposes of TCGA 1992. Thisincludes a part disposal.

New subsection (3) provides that the disposal might in particular be effected by an
acquisition, disposal or change in a share in partnership profits or assets.

New subsection (4) makes clear that the transferor and the transferee do not have to be
members of the partnership at the same time.

New subsection (5) puts beyond doubt that the legidation cannot be avoided by means
of chains of partnerships.

New subsection (6) providesthat referencesto transferor and transferee include persons
connected with the transferor or transferee. So if, for example, the actual transferor
of the right to relevant receipts is not a member of the partnership, but a connected
person is, then the legidlation can apply to the actual transferor provided that the other
conditions are al met.

New subsection (7) provides definitions. “Relevant receipts’ takes its definition from
the transfer of income streams legislation in Chapter 1 of Part 16 ITA 2007, which
is income that would otherwise have been taxable income of the transferor. “Tax
advantage” means an advantage in relation to income tax or the charge to corporation
tax on income.

New section 757B(1) sets out the treatment where new section 757A applies. The
“relevant amount” isto be charged to tax as income of the transferor in the same way
as the relevant receipts would have been but for the disposal.

New subsection (2) gives ‘relevant amount’ the same meaning as in the transfers of
income streams legidation, and also covers the timing of the tax charge. The relevant
amount isthe consideration given for the income stream, unlessthe consideration given
is much less than the value of the income in which case the charge to tax will be based
on a deemed market value disposal.

New subsection (3) stipulates that references to the transfer of the right in the transfers
of income streams legiglation are to be read as references to the disposal of the right.

New subsection (4) explains the interaction of Chapter 1A with new Chapter 4
(Disposals of assetsthrough partnerships). If both apply then Chapter 1A will not apply
if the charge under Chapter 4 is greater.

Paragraph 28(2) covers commencement. The legislation applies where the arrangement
ismade on or after 1 April 2014.

Paragraph 29(1) inserts new Chapter 4 into CTA 2010. The Chapter introduces  new
section 779A, which covers disposal of assets by or through partnerships.
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New section 779A(1) provides that the Chapter applies if both Condition A and
Condition B are met.

New section 779A(2) contains Condition A which is that there are arrangements
involving acompany transferor and atransferee asaresult of which all of the conditions
Set out in new subsections (2)(a) to (d) are met.

New subsection (2)(a) sets out the first condition, that thereis, or thereis in substance
adisposal of an asset.

New subsection (2)(b) sets out arequirement that the disposal is effected by or through
a partnership.

New subsection (2)(c) requires that the transferor and transferee are at any time (not
necessarily the same time) members of the partnership.

New subsection (2)(d) states that a main purpose of any steps taken in effecting the
disposal isto secure atax advantage for any person.

New subsection (3) defines disposal of an asset as including anything that is a disposal
for the purposes of TCGA1992. Thisincludes a part disposal.

New subsection (4) provides that the disposa may in particular be effected by an
acquisition, disposal or change in a share in partnership profits or assets.

New subsection (5) makesclear that transferor and transferee do not have to be members
of the partnership at the same time.

New subsection (6) is intended to put beyond doubt that the legislation cannot be
avoided by means of chains of partnerships.

New subsection (7) providesthat referencesto transferor and transferee include persons
connected with thetransferor or transferee. Soif for examplethe actual transferor of the
asset is not amember of the partnership, but a connected person is, then the legislation
can apply to the actual transferor provided that the other conditions are al met.

New subsection (8) contains Condition B which isthat it is reasonable to assume that,
had the transferred asset been disposed of directly by the transferor to the transferee,
the charge to corporation tax on income would have applied to the “relevant amount”
received by the transferee.

New subsections (9) to (11) define relevant amount as the consideration given for the
asset, unless the consideration given is much less than the value of the asset in which
case it is the market value.

New subsection (12) provides definitions. “Tax advantage” means an advantage in
relation to income tax or the charge to corporation tax on income.

New section 779B(1) sets out the treatment where new section 779A applies. The
“relevant amount” isto be charged to tax as income of the transferor in the same way
as the relevant receipts would have been.

New subsection (2) containstiming rules for the taxable amounts based on the transfers
of income stream legidlation.

New subsection (3) explains the interaction of Chapter 4 with new Chapter 1A
(disposals of income streams through partnerships). If both apply then Chapter 4 will
not apply if the charge under Chapter 1A isthe same or greater.

Paragraph 29(2) covers commencement. The legisl ation applies where the arrangement
ismade on or after 1 April 2014.
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Background Note

81.

82.

83.

Thischangeispart of awider review of certain parts of the partnership rules announced
in Budget 2013.

A consultation document, Partnerships:. A review of two aspects of the tax rules,
was published on the GOV.UK website on 20 May 2013 and the consultation closed
on 9 August 2013.

This element of the partnerships review measure is discussed in the consultation
document under the heading: Partnership members with differing tax attributes.

Section 75: Transfer Pricing: Restriction on Claimsfor Compensation Adjustments

Summary

1

This section introduces amendments to the rules in Chapter 4 of Part 4 of Taxation
(International and Other Provisions) Act 2010 limiting the circumstances in which
a claim for a compensating adjustment by a disadvantaged person may be made. It
also clarifies the tax treatment of interest that has been subject to a transfer pricing
adjustment.

Details of the Section

2.

Subsection (3) of the new section inserts new section 174A. This section limits the
effect of section 174 so that a claim for a compensating adjustment may not be made
by a person (the disadvantaged person) that is within the charge to income tax to the
extent that the person that is subject to the transfer pricing adjustment (the advantaged
person) is acompany.

Subsection (4) of the section inserts new section 187A and sets out the tax treatment
of interest where new section 174A limits the ability of the disadvantaged person to
make a compensating adjustment claim. Where the specified conditions are met, new
section 187A treats the non-arm’s length interest that is subject to the transfer pricing
adjustment as a qualifying distribution.

Subsections (5) and (6) state that the amendments will affect amounts arising on or
after 25 October 2013 but that they will not apply to interest that is, in accordance with
generally accepted accounting practice, referable to a period before that date.

Background Note

5.

The intention to introduce this legislation was announced by the Exchequer Secretary
to the Treasury in a Written Ministerial Statement on 25 October 2013. This section
and an HMRC technical note were published on the same day. The amendments set
take effect from that day.

Section 76: Rates of Alcoholic Liquor Duties

Summary

1

This section provides for a reduction in the rates of excise duty on general beer duty
beer. It also providesfor increasesin the rates of excise duty charged on wine and made-
wine not exceeding 22 per cent and sparkling cider of astrength exceeding 5.5 per cent
and high strength beer duty. These changeswill have effect on and after 24 March 2014.

Details of the Section

2.

Subsection (2)(a) substitutes a new rate of excise duty for lower strength beer in
section 36(1AA)(za) of the Alcoholic Liquor Duties Act 1979 (ALDA) (thisis beer of
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a strength exceeding 1.2 per cent but not exceeding 2.8 per cent). The previous rate of
£9.17 isreplaced by £8.62.

Subsection (2)(b) substitutes a new standard rate of excise duty for beer in
section 36(1AA)(a) of ALDA (thisis beer of a strength which exceeds 2.8 per cent and
isnot small brewery beer). The previous rate of £19.12 isreplaced by £18.74.

Subsection (3) substitutes a new rate of excise duty for high strength beer in
section 37(4) of ALDA (this is beer of a strength which exceeds 7.5 per cent). The
previous rate of £5.09 is replaced by £5.29.

Subsection (4) substitutes a new rate of excise duty for sparkling cider of a strength
exceeding 5.5 per cent in section 62(1A)(a) of ALDA. The previous rate of £258.23 is
replaced by £264.61.

Subsection (5) substitutes new rates of excise duty for wine and made-winein Part 1 of
the table in Schedule 1 to ALDA. The new rates are as follows:

* Wine or made-wine of astrength not exceeding 4 per cent: £84.21.

* Wine or made-wine of a strength exceeding 4 per cent but not exceeding 5.5 per
cent: £115.80.

* Wine or made-wine of a strength exceeding 5.5 per cent but not exceeding 15 per
cent and not being sparkling: £273.31.

e Sparkling wine or sparkling made-wine of a strength exceeding 5.5 per cent but
less than 8.5 per cent: £264.61.

e Sparkling wine or sparkling made-wine of astrength of at least 8.5 per cent or more,
but not exceeding 15 per cent: £350.07.

* Wine or made-wine of a strength exceeding 15 per cent but not exceeding 22 per
cent: £364.37.

Background Note

7.

Budget 2014 announced areduction in the rates of excise duty on beer by 6 per cent for
lower strength beer and 2 per cent for the standard rate of beer duty. The duty rate for
high strength beer duty will increase by 3.9 per cent, which will result in the total duty
rate for high strength beer being reduced by 0.75 per cent. The rates of duty on spirits
and other drinks of a strength exceeding 22 per cent, still cider and perry and sparkling
cider and perry of astrength of 5.5 per cent or less will be frozen in 2014-15; this does
not require legislation. This section aso increases the excise duty on wine and made-
wine by the rate of inflation (based on the retail price index).

Section 77: Rates of Tobacco Products Duty

Summary

1

This section provides for changes in the rates of excise duty on tobacco products
(cigarettes, cigars, hand-rolling tobacco, other smoking tobacco and chewing tobacco)
to have effect from 6pm on 19 March 2014.

Details of the Section

2.

Subsection (1) substitutes a new table of rates of duty into Schedule 1 to the Tobacco
Products Duty Act 1979. The duty rates on tobacco products are changes as follows:

i. Cigarettes — the ad valorem element remains unchanged at 16.5 per cent; the
specific duty isincreased from £176.22 to £184.10 per 1000 cigarettes.

ii. Cigars—increased from £219.82 to £229.65 per kilogram.
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iii. Hand-rolling tobacco — increased from £172.74 to £180.46 per kilogram; and

iv. other smoking tobacco and chewing tobacco — increased from £96.64 to £100.96
per kilogram.

3. Subsection (2) provides for the new table of duty ratesto have effect from 6pmon 19
March 2014.

Background Note

4, Smoking killshalf of all long-term usersand isthe biggest single cause of inequalitiesin
death rates between the richest and poorest in the UK. The Government iscommitted to
mai ntai ning high tobacco duty ratesto support health objectivesand the public finances.
Research has consistently shown that the price of tobacco products negatively affects
demand.

5. This section increases the excise duty on all tobacco products by 2 per cent above the
rate of inflation (Retail Price Index). The Government will continueto raise al tobacco
duties rates by 2 per cent above inflation each year between 2015-16 and 2019-20
inclusive.

6. The duty increase, together with consequential VAT, will on average increase the price
of a packet of 20 cigarettes by 24p, a pack of 5 small cigars by 8p, a 25 gram pack of
hand-rolling tobacco by 23p; and a 25 gram pack of pipe tobacco by 13p.

Section 78: Air Passenger Duty: Rates of Duty from 1 April 2014

Summary

1 This section provides for changes to the rates of air passenger duty (APD). The rates
for APD are set out in section 30 of Finance Act 1994. The rates of APD to Band A
destinations are unchanged. Reduced rates to Bands B and C destinations will rise by
£2 and standard rates by £4. The reduced rate to Band D destinations will rise by £3
and standard rate by £6. These changesto the rates of APD come into effect in relation
to the carriage of passengers beginning on or after 1 April 2014.

Details of the Section

2. Subsection 2 amends the APD rates to Band B destinations.
3. Subsection 3 amends the APD rates to Band C destinations.
4, Subsection 4 amends the APD rates to Band D destinations.

Background Note

5. In response to the airline industry’ s request for Government to give sufficient advance
notice of changes in APD rates, Budget 2013 announced that APD rates for 2014-15
would increase in line with inflation (based on the retail price index (RP1)).

Section 79: Air Passenger Duty: Rates of Duty from 1 April 2015

Summary

1 This section provides for the number of destination bands to be reduced from four to
two by merging bands B, C and D. The new Band B includes destinations that are over
2000 miles from London. The section also provides for the rates of duty for 2015/16
and provides that the higher rate is six times the reduced rate, rather than twice the
standard rate. It also makes consequential amendmentsto the provisionsthat transferred
the setting of long haul ratesto the Northern Ireland Assembly and to the Air Passenger
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Duty (Setting of Rate) Act (Northern Ireland) 2012 (the“NIA Act”). The changescome
into effect in relation to the carriage of passengers beginning on or after 1 April 2015.

Details of the Section

2.
3.
4,

Subsection 3 omits the subsections on APD rates to destinationsin Bands B and C.
Subsection 4 sets the APD rates to destinations that are not in Band A.

Subsection 5 setsthe APD higher rates and omits the sections on the APD higher rates
to destinationsin Bands B and C.

Subsections 7 to 9 make consequential amendments to the provisions that transferred
the setting of long haul rates of APD in Northern Ireland to the Northern Ireland
Assembly.

Subsection 10 omits Parts 2 and 3 of Schedule 5A which list the destinations in Bands
B and C.

Subsection 11 makes consequential amendments to the NIA Act to remove references
to the sections being omitted by the subsections above.

Background Note

8.

10.

Budget 2014 announced that the number of Air Passenger Duty destination bands will
be reduced from four to two. This will contribute to the UK's growth opportunities by
cutting APD rates on flightsto many emerging market destinations such as China, India
and Brazil.

The higher rate of APD is applied to aircraft with an authorised take-off weight of 20
tonnes or more and equipped to seat fewer than 19 passengers. These aircraft provide
enhanced levels of comfort and will not benefit from the rate cuts as part of the banding
reform.

The consequential amendments to the NIA Act follow a request from the Northern
Ireland Executive to align the NI legidation with the UK legidation. It has no effect on
the APD devolved rates which continue to be £0.

Section 80: Air Passenger Duty: Adjustmentsto Part 3 of Schedule 5A to FA 1994

Summary

1

This section updates the list of territoriesin Part 3 of Schedule 5A to Finance Act 1994.
It replaces the Ascension Island and Saint Helena with Saint Helena, Ascension and
Tristan daCunha(asoneterritory), and the Netherlands Antilleswith Bonaire, Curagao,
Saba, Sint Maarten and Sint Eustatius (as separate territories). These changes comeinto
effect at Royal Assent of Finance Act 2014.

Details of the Section

2.

Subsection 1 amends the list of territoriesin Part 3 of Schedule 5A to Finance
Act 1994,

Subsection 2 providesfor the changesto come into effect at Royal Assent of  Finance
Act 2014.

Background Note

4.

Thelist of territoriesincluded in the current Band C destination band is set out in Part
3 of Schedule 5A to Finance Act 1994. The changes made by this section do not affect
the APD rate applicable to the destinations.
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Section 81: VED Ratesfor Light Passenger Vehicles, Light Goods Vehicles,
Motorcycles Etc.

Summary

1 This section provides for changes to certain rates of Vehicle Excise Duty (VED) by
amendment of the Vehicle Excise and Registration Act 1994 (VERA). Changesto the
rates take effect in relation to vehicle licences taken out on or after 1 April 2014.

Details of the Section

2. Subsection (2) amends Schedule 1 to VERA to increase the generd rate of duty by £5
to £230 for vehicles with an engine size of more than 1549cc and by £5 to £145 for
vehicles with an engine size of 1549cc or less.

3. Subsection (3) amends paragraph 1B of Schedule 1 to VERA to change most of the
graduated rates of duty which apply generally to light passenger vehiclesfirst registered
on or after 1 March 2001. Table 1 providesthe rates payable on afirst vehicle licence
for avehicle and table 2 provides the rates on all other licences for avehicle registered
on or after 1 March 2001. Table 2 operates so that vehicles emitting over 225
grams of carbon dioxide per kilometre that were registered in the United Kingdom or
overseas before 23 March 2006 pay alower rate than those registered from 23 March
2006 onwards.

4, Subsection (4) amends paragraph 1J of Schedule 1 to VERA to increase the rate of duty
by £5 to £225 for Light Goods V ehicles which are not lower-emission vans.

5. Subsection (5) amends paragraph 2(1) of Schedule 1 to VERA to increase the rate of
duty by £1 to £38 for motorbicycles with an engine size of over 150cc but not more
than 400cc; by £1 to £58 for motorbicycles with an engine size of over 400cc but not
more than 600cc; and by £2 to £80 for motorbicycles with an engine size over 600cc,
motortricycles with an engine size over 150cc and trade licences for motorcycles.

Background

6. The rate of Vehicle Excise Duty (VED) chargeable on vehicles is dependent on
various factors including the vehicle type, engine size, date of first registration and
exhaust pipe emissions data. The rate applying to cars registered on or after 1 March
2001 is generally determined by the vehicle's carbon dioxide emissions. A reduced
rate of VED applies to cars using alternative fuels or featuring a hybrid fuel-electric
powertrain. Alternative fuels include Liquefied Petroleum Gas, Compressed Natural
Gas and high blend (at least 85 per cent content) bioethanol.

7. Cars and vans registered prior to 1 March 2001, and all motorcycles, are taxed by
reference to the engine size.

8. The Government intends to increase VED rates in 2014-15 by no more than inflation
for cars, motorcycles and the main rates for vans.

Section 82: VED Rates: Rigid Goods Vehicle With Trailers

Summary

1 This section provides for changes to certain rates of vehicle excise duty (VED) by
amendment of the Vehicle Excise and Registration Act 1994 (VERA). Changes to the
rates take effect in relation to vehicle licences taken out on or after 1 April 2014.

Details of the Section

2. Subsection (1) introduces tables which set rates of VED for rigid goods vehicles that
draw trailers when such trailers may weigh 4,000kg or more and the vehicle 12,000kg
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or more. Thisincludes arate which is applicable where a vehicle does not fall within
the tables introduced by the subsection.

3. Ratesfor these vehicles are to be determined by reference to the following new factors:
the presence of road-friendly suspension on the vehicle; how many axles the vehicle
has; the vehicle’s HGV road user levy banding; the trailer’s plated gross weight; and
thetotal of that weight and the vehicle' s revenue weight.

4, Subsection (2) makes a consequential amendment to paragraph 2(2) of Schedule 1 of
theHGV Road User Levy Act 2013 to refer to the new definition of relevant rigid goods
vehicle which is being introduced by subsection 2.

Background Note

5. VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. The Levy only appliesto goods vehicles weighing 12,000kg
or more, and in the case of rigid goods vehicles that draw trailers only those drawing
trailers weighing 4,000kg or more. It isintended to introduce afairer arrangement for
UK hauliers by ensuring that foreign hauliers pay to use roadsin the UK.

Section 83: VED Rates: Vehicles With Exceptional Loads, Rigid Goods Vehicles
and Tractive Units

Summary

1 This section provides for changes to certain rates of vehicle excise duty (VED) by
amendment of the Vehicle Excise and Registration Act 1994 (VERA). Changesto the
rates take effect in relation to vehicle licences taken out on or after 1 April 2014.

Details of the Section

2. Subsection (2) reduces the rate of VED for a vehicle used to carry or draw a trailer
carrying an exceptional load.

3. Subsections (3) and (4) maintain the rates of VED for rigid goods vehicles weighing
less than 12,000kg and reduces the rates of VED for such vehicles weighing 12,000kg
or more including reducing the applicable rate for such vehicles weighing in excess of
44,000kg.

4, Subsections (6) and (7) maintain the rates of VED for tractive units to which semi-
trailers may be attached that weigh less than 12,000kg, and reduces the rates of VED
for such vehiclesweighing 12,000kg or more including reducing the applicable rate for
such vehicles weighing in excess of 44,000kg.

5. Subsection (8) reduces the rate of VED for tractive units to which semi-trailers may be
attached when these are used for the transportation of goods between European Union
member Stateswhere part of that transport isin the United Kingdom and thosegoodsare
substantially transported by rail from the railhead that is nearest to the point of origin.

6. Subsection (9) removes the rates of VED for certain vehicles without road friendly
suspension which were introduced to Schedule 1 of VERA through Section 22 of
Finance Act 2011.

Background Note

7. VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. The Levy only appliesto goods vehicles weighing 12,000kg
or more, and isintended to introduce afairer arrangement for UK hauliers by ensuring
that foreign hauliers pay to use roads in the UK.
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Section 84: VED: Extension of Old Vehicles Exemption from 1 April 2014
Section 85: VED: Extension of Old Vehicles Exemption from 1 April 2015
Summary

1 Section 1 of the Vehicle Excise and Registration Act 1994 (VERA) provides for the

charging of Vehicle Excise Duty (VED) in respect of mechanically propelled vehicles
and Schedule 1 of VERA sets out the rates of duty. Paragraph 1A of Schedule 2 of
VERA providesaVED exemption in respect of vehicles constructed before 1 January
1973.

Section 84 provides for an extension to the scope of the exemption to include vehicles
constructed before 1 January 1974 and will come into force on 1 April 2014. Section
85 provides for further extension to the scope of the exemption to include vehicles
constructed before 1 January 1975 and will come into force on 1 April 2015. Both
sections amend Paragraph 1A of Schedule 2 of VERA.

Details of Section 84

3.

Subsection (1) of section 84 extends the exemption from VED contained in paragraph
1A of Schedule 2 of VERA to vehicles constructed before 1 January 1974.

Subsection (2) of section 84 provides for the extension of the exemption to come into
forceon 1 April 2014.

Subsection (3) of section 84 provides atransitional provision so that a nil licence does
not need to bein force on 1 April 2014 for avehicle constructed before 1 January 1974
if there is a vehicle licence already in force in respect of that vehicle. However, the
vehiclelicencewill still need to be displayed on the vehicle. When that existing vehicle
licence expires, anil licence will need to be in force for the vehicle.

Details of Section 85

6.

Subsection (1) of section 85 extends the exemption from VED contained in paragraph
1A of Schedule 2 of VERA to vehicles constructed before 1 January 1975.

Subsection (2) of section 85 provides for the extension of the exemption to come into
forceon 1 April 2015. It aso provides atransitional provision so that anil licence does
not need to be in force on 1 April 2015 in respect of a vehicle constructed before 1
January 1975 if there is a vehicle licence aready in force in respect of that vehicle.
When the existing vehicle licence expires, anil licence will need to bein force for the
vehicle.

Background Note

8.

10.

11.

The Government considers classic vehicles to be an important part of the nation’s
historical heritage. The VED exemption is, therefore, designed to support classic
vehicle industry within the UK.

Budget 2013 announced ameasure to extend the scope of the VED exemptionto classic
vehicles by one additional year. From the 1 April 2014, vehicles constructed in 1973
will be added to the exemption for this category.

Budget 2014 announced the Government’ sintention to legislate in each year’ s Finance
Bill to extend the old vehicle exemption by afurther year so that vehicles which were
constructed 40 years previously will be exempt from paying VED.

Budget 2014 announced that the extension to the exemption for vehicles constructed
before 1 January 1975 would be included in Finance Act 2014. From the 1 April 2015,
vehicles constructed in 1974 will be added to the scope of the exemption.
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Section 86Schedule 18: Abolition of Reduced VED Rates for Vehicles Satisfying
Reduced Pollution Requirements

Summary

1

This section introduces Schedule 18 to set the dates from which the availability of
reduced rates of Vehicle Excise Duty (VED) for reduced pollution buses and goods
vehiclescease by amendment of the V ehicle Exciseand Registration Act 1994 (VERA).

Details of the Schedule

2.

Paragraphs 2 and 3 abolish the procedure for accrediting buses and goods vehicles as
meeting reduced pollution requirements and, consequentially, delete all references to
the procedurein VERA.

Paragraphs 4, 5 and 6 abolish the reduced rates of VED for reduced pollution buses,
vehicles used for exceptional loads and haulage vehicles.

Paragraphs 7, 8, 9 and 10 abolish the reduced rates of VED for reduced pollution rigid
goods vehicles and reduced pollution tractive units.

Paragraph 12 sets 1 April 2014 as the date from which reduced rates of VED cease to
be available to goods vehicles that meet the reduced pollution requirements and which
areinside the HGV Road User Levy.

Paragraphs 13 and 14 set 1 April 2016 as the date from which reduced rates of VED
ceaseto be availableto buses, vehicles used for exceptional loads, haulage vehiclesand
other goods vehicles that weigh less than 12,000kg and are outside of the HGV Road
User Levy which meet the Euro |, Euro Il and Euro |11 reduced pollution requirements.

Paragraphs 15, 16 and 17 set 1 January 2017 as the date from which reduced rates
of VED cease to be available to buses, vehicles used for exceptiona loads, haulage
vehicles and other goods vehicles that weigh less than 12,000kg and are outside of the
HGV Road User Levy which meet the Euro IV, Euro V and Euro V1 reduced pollution
requirements.

Background Note

8.

VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. The Levy only applies to goods vehicles weighing 12,000kg
or more, and isintended to introduce afairer arrangement for UK hauliers by ensuring
that foreign hauliers pay to use roadsin the UK.

Goods vehicles and buses have qualified for reduced rates of VED when achieving
reduced pollution requirements early, ahead of the mandatory adoption of those
standards. Reduced rates first became available in 1999.

Section 87: Six Month Licence: Tractive Units

Summary

1

This section makes a six month vehicle licence available to combined transport goods
vehicles, even though their annual rate of Vehicle Excise Duty (VED) will be below the
£50 threshold that otherwise determines availability. This change is by amendment of
the Vehicle Excise and Registration Act 1994 (VERA) with effect in relation to vehicle
licences taken out on or after 1 April 2014.
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Details of the Section

2. Subsection (1) maintains the availability of a six month vehicle licence where the
applicable annual rate of VED exceeds £50, and introduces a new circumstance where
asix month licenceis available.

3. The new circumstanceisif the vehicleisonethat is used for the transportation of goods
between European Union member States where part of that transport is in the United
Kingdom and those goods are substantially transported by rail from the railhead that is
nearest to the point of origin. Such a vehicle does not have to have an annua rate of
VED in excess of £50 to qualify for asix month vehicle licence.

Background Note

4, VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. The Levy only applies to goods vehicles weighing 12,000kg
or more, and isintended to introduce afairer arrangement for UK hauliers by ensuring
that foreign hauliers pay to use roadsin the UK.

Section 88: Vehicles Subject to HGV Road User Levy: Amount of 6 Month
Licence

Summary

1 This section providesfor therate of vehicle excise duty (VED) payable for asix month
vehicle licence for a vehicle subject to HGV road user levy by amendment of the
Vehicle Excise and Registration Act 1994 (VERA). Changesto the rates take effect in
relation to vehicle licences taken out on or after 1 April 2014.

Details of the Section

2. Subsections (2) and (3) introduce subsection (2A) to section 4 of VERA to set the six
month rate of VED at fifty per cent of the applicable annua rate where the vehicle
licence is being taken out in respect of avehicle that is subject to HGV road user levy.

Background Note

3. VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. The Levy only appliesto goods vehicles weighing 12,000kg
or more, and in the case of rigid goods vehicles that draw trailers only those drawing
trailers weighing 4,000kg or more. It isintended to introduce afairer arrangement for
UK hauliers by ensuring that foreign hauliers pay to use roadsin the UK.

Section 89: Payment of Vehicle Excise Duty by Direct Debit

Summary

1 This section allows vehicle excise duty (VED) to be paid by direct debit instalments
with effect from 1 October 2014 and sets out what is the consegquence of defaulting
on payment.

Details of the Section

2. Subsection (2) providesfor anew higher rate of VED where a 12-month vehiclelicence
istaken out and paid for by direct debit in one more than one instalment. Wherea 12-
month vehicle licence is paid by more than one instalment, the rate of VED is 105 per
cent of the applicable annua rate for that vehicle.

171


http://www.legislation.gov.uk/id/ukpga/2014/26/section/88
http://www.legislation.gov.uk/id/ukpga/2014/26/section/89

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

The rate of VED that will apply to six-month vehicle licences paid for by means other
than direct debit is 55 per cent of the annual rate of duty applicable to that vehicle.
Where a six-month licence is paid for by direct debit, the rate is 52.5 per cent of the
applicable annual rate for that vehicle.

Subsections (3) and (4) provide for a new higher rate of VED when a trade licence
is taken out for a calendar year and paid by more than one instalment by direct debit.
Where a 12-month trade licence is paid by more than one instalment, the rate of VED
is 105 per cent of the applicable annual rate for that vehicle.

Where a six-month trade licence is taken out the rate of VED is 52.5 per cent of the
applicable annual rate, where payment is by direct debit.

Subsection (6) provides for payment of VED to be made by instalments. In addition,
it allows for the liability of the instalments to cease following a notification that the
vehicle has been stolen, destroyed, a nil licence was obtained, a licence taken out at a
reduced rate, notified off road, sold or disposed or exported.

Subsection (6) introduces a new provision where a person defaults on an agreement
to pay monthly. Where a person defaults the Secretary of State will send a notice
requesting payment of the outstanding value of VED. Failure to comply with thisnotice
will result in afurther notice being sent advising the person that the licenceisvoid from
atime specified in the notice.

Subsections (7) and (8) amend section 35A and section 36 of the Vehicle Excise and
Registration Act 1994 so that those sections can also apply to failed payments by direct
debit.

Subsection (9) provides for the amendments made by this section to come into force
on 1 October 2014

Background Note

10.

11.

12.

These provisions enable the Driver and Vehicle Licensing Agency (DVLA) to collect
VED viadirect debit monthly should motorists wish to pay by direct debit. Currently
VED can be paid by cash, cheque and credit or debit cards but none of these payment
methods allow the cost of VED to be spread.

Motoristswill be able to pay VED viadirect debit in an annual, one-off payment or 12
equal monthly payments. A six month vehicle licence can also be paid for by direct
debit. Paying for VED by direct debit does not ater the fact that a new licence may
only be taken out provided the customer has avalid MOT in place.

At present, paying for a six-month vehicle licence costs 55 per cent of the applicable
annual rate for that vehicle. Thiswill reduce to 52.5 per cent if the payment is made by
direct debit. Where a 12-month licence is paid by monthly instalments, the cost of the
vehicle licence will be 105 per cent of the applicable annual rate for that vehicle.

Section 90: Definition of “ Revenue Weight”

Summary

1

This section amends the definition of vehicle weight in the Vehicle Excise and
Registration Act 1994 (VERA), consequent to revised secondary |egislation specifying
that goods vehicle operating weights are up to, but do not include the exact weight
displayed on the plate affixed to avehicle or atrailer.

Details of the Section

2.

Subsection (2) provides that the confirmed maximum weight of a vehicle, for the
purpose of defining the vehicle' s revenue weight, is determined if it has a plated gross
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weight or a plated train weight and meets the conditions introduced to VERA by the
subsection.

Subsection (3) providesthat areferencein VERA to the plated gross weight of a goods
vehicleor trailer isareference to the maximum gross weight which may not be equalled
or exceeded.

Background Note

4,

VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates which will begin to take
effect from 1 April 2014. To ensurethat the cost of the Levy can be offset to the greatest
extent, the Road V ehicles (Construction and Use) Regulations 1986 are being amended.
Thiswill mean that a goods vehicle with a plated weight will be able to beloaded up to
but not including that weight. For example, a vehicle plated at 21,000kg will be able
to be loaded to around 20,999.99kg. This section aligns VERA with that change.

The Levy only applies to goods vehicles weighing 12,000kg or more, and is intended
to introduce afairer arrangement for UK hauliers by ensuring that foreign hauliers pay
to use roadsin the UK.

Section 91Schedule 19: Vehicle Excise and Registration: Other Provisions

Summary

1

This section introduces Schedule 15 which makes amendmentsto the Vehicle Excise
and Registration Act 1994 (VERA) that are required as a consequence of the Driver and
Vehicle Licensing Agency’ s intention to no longer issue paper based vehicle licences,
tradelicencesor nil licences. These amendmentsto VERA will befollowed by changes
to secondary legidlation which will remove the requirement for vehicle licences, trade
licences and nil licences to be displayed in the vehicles to which they relate.

Details of the Schedule

2.

Paragraph (2) amends section 7 of VERA to remove a regulation-making power which
may be used to provide for the return of avehicle licence when the vehicle licence has
been damaged, become illegible or is lost or stolen. As a consequence of no longer
issuing a paper based vehiclelicence, it removesareguirement for aweight to be shown
on a vehicle licence in respect of goods vehicles where a licence is issued at a rate of
duty applicable to alower weight than the vehicle' s actual weight.

Paragraphs (3), (4), (8) and (10) amend sections 7A, 10, 29 and 31A respectively of
VERA so that it will no longer be possible for avehicle licence to be transferred when
there is a change of registered keeper. As a consequence of this, where there is a new
registered keeper he/she will be obliged to take out a new vehicle licence when the
vehicle to which the vehicle licence relatesis transferred to him/her.

It is a necessary feature of paperless licences for the vehicle licence to cease to be in
forcewhenitistransferred from oneregistered keeper to another. If it were the case that
the vehicle licence did not cease to be in force when transferred then, in the absence of
apaper licence confirming the licensed status of the vehicle, the new registered keeper
could unknowingly be keeping an unlicensed vehicle.

Paragraph (5) repeals section 14(4). This section provided for the issue of a new trade
licence where an existing licence has been lost, damaged, etc. Paragraph (5) further
amends section 14 so that a holder of atrade licence may request that the Secretary of
State may cancel their trade licence at any time.

Paragraph (6) amends section 19 so that aperson is entitled to a rebate of the duty paid
on alicence they have taken out when they notify the Secretary of State their vehicle
was stolen, destroyed, anil licence was obtained, alicence taken out at a reduced rate,
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notified off road, sold or disposed of, or exported. The amount of the rebate will be
calculated by dividing by twelve the amount of duty chargeable on the licence at the
time it was taken out, and multiplying that amount by the number of complete months
that are unexpired on the licence from the point when avalid notification isreceived by
the Secretary of State. Section 19 is a'so amended so that where arebate condition is
fulfilled the licence ceasesto bein force. Sections 19(8) isamended so where arequest
is made to cancel atrade licence, the holder of the trade licence is entitled to a rebate
of the duty paid on the licence, when the request is received by the Secretary of State.

Paragraphs (9), (11) and (12) amend the sections 31, 31B and 31C respectively of
VERA as a consequence of the amendments to section 19.

Paragraph (13) repeals section 33 of VERA. As there are no longer paper licences it
will no longer be necessary to have an offence of failing to display a vehicle licence,
trade licence or nil licence on avehicle which is used or kept on a public road.

As a consequence of repealing section 33, section 33A is repeaed (paragraph (14))
so that the now-unnecessary 14 day period of grace for not exhibiting a newly issued
vehicle licence, trade licence or nil licenceis removed.

Paragraph (15) repeals section 35 of VERA. This section provided for an offence
where a person knowingly failed to comply with section 10(3) of VERA. However,
section 10(3) was repealed by Finance Act 2008. Therefore, this section is no longer
required.

Paragraph (16) amends section 35A of VERA specifying what happens where payment
for VED failsand anotice is served which voids the licence. The notice will no longer
reguire the vehicle licence or trade licences to be returned and instead the notice will
only require payment of a sum in respect of the amount of VED which should have
been paid. The period of time used to calculate the sum due has been amended.

Paragraph (17) amends section 36 of VERA setting out how the amount which may be
payable where acourt order is made under this sectioniscalculated. The period of time
used to calculate the sum due in relation to vehicle licences has been amended.

Paragraph (18) amends section 44 to remove the offence of forging, fraudulently
altering, using, or lending a vehicle licence, trade licence or nil licence or fraudulently
allowing avehicle licence, trade licence or nil licence to be used by another person.

Paragraph (22) provides that the amendments made by the Schedule come into force
on 1 October 2014.

Background Note

15.

16.

17.

Currently, a paper based vehicle licence, trade licence or anil licence isissued by the
Driver and Vehicle Licensing Agency (DVLA) or the Post Office on behaf of the
DVLA, followingavalid applicationtolicenseavehicle. Historicaly, thishasprovided
avisua aid for demonstrating the payment of VED and helped aid the identification
of unlicensed vehicles.

The DVLA and police now rely on DVLA'’s electronic vehicle register and use tools
like Automatic Number Plate Recognition to ensure that vehicles are correctly licensed
and that VED has been paid. Largely due to electronic enforcement, motorists are
better informed of their responsibility to ensure that their vehicles are continuously
licensed. Enforcement from the record has helped to improve compliance with non-
payment of VED running at a historical low. Current estimate of VED evasion is 0.6
per cent which implies VED is atax with which people are very compliant.

As the benefits of a paper vehicle licence, trade licences and nil licence have
significantly diminished over time, the Government now believes that the requirement
to display a paper licence is redundant.
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Various provisions in VERA were drafted on the basis of there being paper based
vehicle licences, trade licences and nil licences so now need to be amended.

Currently, a person must make a separate application for a rebate after having notified
DVLA that avehicle was stolen, destroyed, a nil licence was obtained, another licence
has been taken out at areduced rate, notified off road, sold or disposed, or exported. The
Government now believes that there is no longer a need for a separate qualifying
application for a rebate now that there will be no requirement to return the paper tax
disc. The requirement is that registered keepers, who have satisfactorily notified the
Secretary of State (DVLA) of the relevant events described above, will be entitled to
arebate of their VED.

The requirement to display vehicle licences and nil licences is contained in the Road
Vehicles (Registration and Licensing) Regulations 2002. Amendments to the Road
Vehicles (Registration and Licensing) Regulations 2002 are intended to be made which
will remove the requirement to display vehicle licences, trade licences and nil licences.

Section 92: HGV Road User Levy: Rates Tables

Summary

1

Thissection revisestheratestablesin schedule 1 of the HGV Road User Levy Act 2013
to also include rates of Levy which are applicable to goods vehicles that are in weight
categories which are in excess of permitted maximum operating weights.

Details of the Section

2.

Subsection (2) revises paragraph 4 of Schedule 1 tothe HGV Road User Levy Act 2013,
so that heavy goods vehicles with arevenue weight in excess of 44,000kg are subject to
Levy Band G, but for rigid goods vehicles that meet this revenue weight condition when
drawing trailersexceeding 4,000kg plated weight, which are subject to Levy Band E(T).

Subsection (3) introduces revised tablesto the HGV Road User Levy Act 2013. These
will alow the Levy to be collected from certain categories of goods vehicle weighing
12,000kg or more when these vehicles operate in excess of permitted maximum
operating weights.

The applicable categories of goods vehicle are: 2 axle rigid and 3 axle rigid goods
vehicles, and the same types of vehicle that draw trailers when such trailers weigh
4,000kg or more; as well as tractive units that draw semi-trailers consisting with any
number of axles, or with two or more axles.

Background Note

5.

HGV Road User Levy rates will begin to take effect from 1 April 2014. The Levy
isintended to introduce a fairer arrangement for UK hauliers by ensuring that foreign
hauliers pay to use roads in the UK.

Operators of UK licensed tractive units are able to gain operationa flexibility by
licensing these vehicles to draw semi-trailers with any number of axles or two or more
axles or three or more axles.

Vehicles that are in weight categories which are in excess of permitted maximum
operating weights will remain liable to tax.

VED rates for goods vehicles licensed in the United Kingdom are being reduced and
restructured to offset the cost of HGV Road User Levy rates.
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Section 93: HGV Road User Levy: Disclosure of Information by HMRC

Summary

1 This section provides for an information sharing gateway to enable HM Revenue and
Customs (HMRC) to share information for the purposes of the Secretary of States
functions under the HGV Road User Levy Act 2013 (HGVA).

Details of the Section

2. Subsection 1 inserts a new section 14A into the HGVA .

3. New subsection 14A(1) provides that HMRC information can be disclosed for the
purposes of the HGVA.

4, New subsection 14A(2) provides that information disclosed under the gateway

provided for in subsection (1) cannot be further disclosed without the consent of the
Commissionersunlessthe disclosureisto someone to whom theinformation could have
been disclosed under the new gateway.

5. New subsection 14A(3) provides that the criminal offence in section 19 of the
Commissioners for Revenue and Customs Act 2005 (CRCA) will apply where
identifying information has been disclosed in contravention of subsection (2).

6. Subsection 2 removes a previous gateway for disclosure by HMRC for the purposes of
the HGV A which was contained in secondary legislation.

Background Note

7. The Department for Transport (DfT) and its agency the Vehicle and Operator Services
Agency (VOSA) require information that HMRC holds about heavy goods vehicles.
This information is needed to implement alevy on UK and foreign hauliers, although
UK hauliers will have their levy offset by a reduction in Vehicle Excise Duty. The
information needed is held on the Freight Targeting System (FTS).

8. HMRC agreed to provide theinformation to Df T and VOSA by creating alegal gateway
in a statutory instrument utilising powers contained in the HGVA. Those powers did
not however enable the creation of a crimina offence for wrongful disclosure of
identifying information so this was not provided for. Therefore, this section has been
includedin Finance Act 2014 amending the HGV A. This section ensures that taxpayer
confidentiality continues to be safeguarded with the addition of a criminal sanction, as
detailed in section 19 CRCA.

Section 94: Aggregates Levy: Removal of Certain Exemptions

Summary

1 This section suspends the exemptions, exclusions and reliefs (‘exemptions’) from
the aggregates levy which are subject to the European Commission’s State aid
investigation, from 1 April 2014.

Details of the Section

2. Subsection (3) inserts a new sub-paragraph into section 17(3) of the Finance Act 2001
(‘the Act’) to provide that aggregate is exempt if it is made up entirely of the
by-products from either an industrial combustion process or the smelting or refining
of metal. It also repeals the exemptions where aggregate consists wholly of:

* By-products (excluding the overburden) from the extraction or other separation
from a quantity of aggregate of any chinaclay or ball clay; and
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» the spoil from a process by which coal, lignite, date, shale or any of the substances
listed in section 18(3) of the Act has been separated from other rock after having
been extracted from that rock.

Subsection (4) amends section 17(4) of the Act to omit the exemption for coal, lignite,
date, shale, clay and to make a consegquential amendment relating to the removal of the
exemption for the by-products from an industrial combustion process and the smelting
or refining of metal.

Subsection (6) amends section 18(1) of the Act to ensure substances listed in
section 18(3) are brought into the definition of aggregate in Part 2 of the Act.

Subsection (7) addstwo new exempt processesto section 18(2) of the Act relating to the
production of clay or shale ceramic construction products and of gypsum or anhydrite
plaster, plasterboard or related products.

Subsections (9) and (10) amend the definition of commercial exploitation in section 19
of the Act. Subsection (10) adds two new sections 19(1A) and (1B). The first
defines what is meant by commercial exploitation and the second applies this
definition to certain specified materials and processes being brought into tax by this
section. Subsection (9) disapplies the existing definition of commercial exploitation
Set out in section 19 of the Act to these materials.

Subsection (11) amends section 22 of the Act to ensure that anyone to whom the
materials specified in section 19(1B) are or are to be supplied becomes responsible
for their commercia exploitation where that person intended that they be used for
construction purposes.

Subsection (12) sets out the commencement provisions for the section.

Background Note

0.

10.

11.

12.

Aggregates levy isatax on the commercial exploitation of rock, sand and gravel in the
UK. It wasintroduced on 1 April 2002.

On 7 March 2012 the European General Court annulled a2002 decision by the European
Commission not to raise objections against the aggregates levy. As a result of that
judgment, the Commission carried out a preliminary assessment of the levy in order to
determine whether to raise objections against the tax on the grounds that it potentially
gaveriseto State aid. On 31 July 2013 the Commission notified its decision to open a
formal State aid investigation which would examine whether certain exemptions from
the levy are in line with the logic and nature of the tax.

As part of the formal investigation process, the government is providing information
to the Commission to support its view that the exemptions are not State aid. However,
while this process continues, the government is obliged to suspend the exemptionsin
guestion under Article 108(3) of the Treaty on the Functioning of the European Union.

Revenue & Customs Brief 31/13, published on 11 October 2013, invited anyone who
wished to comment on the suspension before the publication of the draft legidation to
register their interest. All those that registered an interest were sent questions with a
deadline of 15 November 2013 for responses. Officials from HM Treasury and HM
Revenue and Customs also held a number of meetings with interested businesses, their
professional advisers and industry representative bodies. Legislation prepared to give
effect to the suspension was then published in draft, for consultation, on 18 December
2013. The deadline for responses was 12 February 2014. This section takes account of
the views received during the course of both exercises.
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Section 95: Aggregates Levy: Power to Restore Exemptions

Summary

1

This section provides for secondary legislation to be introduced to enable the Treasury
to restore certain exemptions, exclusionsand reliefs (‘ exemptions') from the aggregates
levy which are being suspended from 1 April 2014 under a separate section in Finance
Act 2014. It provides that this restoration can be introduced with effect from a date
earlier than the secondary legislation is made.

Details of the Section

2.

Subsection (1) provides that the Treasury may introduce an Order to restore any of the
exemptions removed by the section in Finance Act 2014 dealing with the removal of
certain aggregates levy exemptions.

Subsection (2) providesthat any restoration of an exemption introduced under the Order
may apply in relation to commercial exploitation of aggregates taking place on a date
earlier than the Order ismade. It also provides that the Order may include transitional
provisions as the Treasury deem fit.

Subsection (4) provides that any Order made under this section will be subject to the
negative procedure of the House of Commons.

Background Note

5.

Aggregates levy isatax on the commercial exploitation of rock, sand and gravel in the
UK. It wasintroduced on 1 April 2002.

On 7 March 2012 the European General Court annulled a2002 decision by the European
Commission not to raise objections against the aggregates levy. As a result of that
judgment, the Commission carried out a preliminary assessment of the levy in order to
determine whether to raise objections against the tax on the grounds that it potentially
gave riseto State aid. On 31 July 2013 the Commission notified its decision to open a
formal State aid investigation which would examine whether certain exemptions from
the levy are in line with the logic and nature of the tax.

As part of the formal investigation process, the government is providing information
to the Commission to support its view that the exemptions are not State aid. However,
while this process continues, the government is obliged to suspend the exemptions in
question under Article 108(3) of the Treaty on the Functioning of the European Union.

Thislegidation provides for secondary legislation to restore any suspended exemption
and for this restoration to take effect earlier than the date the secondary legislation
ismade. This will mean that tax paid as a result of the suspension of an exemption
can be repaid to the person who accounted for it following the conclusion of the
Commission'sinvestigation, should the terms of the Commission’ sfinal decision allow.
HM Revenue and Customs would need to be satisfied that the taxpayer would not
be unjustly enriched as a result of receiving the repayment. Businesses may therefore
decide to keep records to demonstrate that they would not gain financially from this
repayment; for example, by including acommitment in contractsto repay any amounts
charged to their customers to cover all or part of the cost of the levy in the event that
the taxpayer isrepaid the tax.

Section 96: Climate Change Levy: Main Rates for 2015-16

Summary

1

This section amends Schedule 6 to the Finance Act (‘FA’) 2000 to increase the main
rates of climate changelevy (‘CCL’) broadly in line with inflation (based on the Retail
Prices Index), with effect from 1 April 2015.
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Details of the Section

2. Subsections (1) and (2) replace the table of rates in paragraph 42(1) of Schedule 6 and
provide the commencement date.

Background Note

3. CCL cameinto effectin April 2001. It isatax onthe non-domestic (i.e. business, service
and public sector) use of energy (gas, eectricity, liquefied petroleum gas and solid
fuels), and is aimed at promoting energy efficiency and the use of renewable energy,
in order to help meet the UK’ sinternational and domestic targets for cutting emissions
of greenhouse gases.

4, Since the main rates of CCL were increased in 2007 they have kept pace with inflation
so that the levy maintainsits environmental effect. On each occasion that the main rates
have increased the changes have been legislated for in the previous year' s FA.

Section 97: Climate Change Levy: Carbon Price Support Rates for 2014-15 and
2015-16

Summary

1 This section amendsthe carbon price support (CPS) rates of climate changelevy (CCL)
for coal and other solid fossil fuels with effect from 1 April 2014 and 1 April 2015.

Details of the Section

2. Subsection (1) provides for Paragraph 42A of Schedule 6 to Finance Act 2000 which
sets out the CPS rates of CCL to be amended.

3. Subsection (2) provides arevised CPSrate for coal, lignite, coke and semi-coke of coal
and lignite, and petroleum coke and subsection (3) provides for this amendment to be
effective from 1 April 2014.

4. Subsection (4) provides a revised CPS rate for the same types of coal and other
solid fossil fuels referred to in paragraph 3 above and subsection (5) provides for this
amendment to be effective from 1 April 2015.

Background Note

5. The carbon price floor (CPF) came into effect in Great Britain in April 2013. It is
designed to provide an incentive to invest in low carbon generation, promoting energy
efficiency and the use of renewable energy, in order to help meet the UK’ sinternational
and domestic targets for cutting emissions of greenhouse gases.

6. CPF is a tax on fossil fuels (gas, liquefied petroleum gas and solid fuels), used to
generate el ectricity. It ismade up of the price of carbon from the EU Emissions Trading
System (EU ETS) and the headline CPS rate which is the UK-only additional tax per
tonne of carbon emitted in the power sector. The headline CPS rate is used to set the
individual CPS commodity rates - for fuels covered by CCL these are known as the
CPSrates of CCL and are legislated for in the Finance Act.

7. The CPSrates of CCL are legislated two years in advance based on arate per tonne of
carbon set for that year by the Government. An error in published data resulted in the
CPSratefor coal and other solid fossil fuelsbeing set too high for 2014-15 and 2015-16
when the rates were legislated in Finance Act 2013. Data on the carbon content of
coal used in UK power stations has been significantly improved and conseguently the
rates have been corrected, bringing them into line with the rate per tonne of carbon, and
ensuring that they are proportionate with the CPS rates on other taxable commodities.
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Section 98: Climate Change Levy: Carbon Price Support Rates from 1 April 2016

Summary

1 This section amends Schedule 6 to the Finance Act 2000 (‘ Schedule 6') to cap the
carbon price support (CPS) rates of climate change levy (CCL) with effect from 1 April
2016.

Details of the Section
2. Subsection (1) replaces the table of ratesin paragraph 42A (3) of Schedule 6.

3. Subsection (2) providesfor the change to have effect for suppliestreated astaking place
on or after 1 April 2016.

Background Note

4, The carbon price floor (CPF) came into effect in Great Britain in April 2013. It is
designed to provide an incentive to invest in low carbon generation, promoting energy
efficiency and the use of renewable energy, in order to help meet the UK’ sinternational
and domestic targets for cutting emissions of greenhouse gases.

5. CPF is atax on fossil fuels (gas, liquefied petroleum gas and solid fuels), used to
generate electricity. CPF is made up of the price of carbon from the EU Emissions
Trading System (EU ETS) and the headline CPS rate which is the UK-only additional
tax per tonne of carbon emitted in the power sector. The headline CPS rate is used to
set the individual CPS commodity rates - for fuels covered by CCL these are known as
the CPS rates of CCL and are legidated for two years in advance in the Finance Act.
Theserates are based on arate per tonne of carbon set for that year by the Government.

6. Since the CPF was introduced the EU ETS carbon prices have fallen, meaning the gap
between UK energy prices and energy prices abroad has grown and would continue to
do so if the original CPF trajectory was maintained. The introduction of a cap on the
UK-only element of the CPF is intended to limit the disparity between UK and non-
UK energy costs.

Section 99 and Schedule 20: Climate Change Levy: Exemptions for Metallurgical
and Mineralogical Processes

Summary

1. This section and Schedule amend Schedule 6 to the Finance Act 2000 (* Schedule 6')
to introduce new exemptions from the main rates of climate change levy (CCL) for the
energy used in mineralogical and metallurgical processes and remove certain existing
reliefs from CCL which will be superseded by the new exemptions, al from 1 April
2014.

Details of the Schedule

Part 1

2. Paragraph 2 inserts a new paragraph 12A into Schedule 6. New sub-paragraph 12A (1)
exempts CCL taxable commodities used in mineralogical and metallurgical processes.
New sub-paragraph 12A(2) definesamineralogical process by referenceto Article 2(4)
(b) of Council Directive 2003/96/EC of 27 October 2003, which deal s with the taxation
of energy products. New sub-paragraphs 12A(3) and (4) define ametallurgical process
as aprocess falling within Division 24 (excluding class 24.46), Group 25.5 and Class
25.61 of the NACE Codes Revision 2.

3. Paragraphs 3, 4, 5, 6, and 7 amend paragraphs 42(1) and 101(2)(a)(ii), and omits
paragraphs 42(1ZA), 43A, 43B(1)(b)(i), 62(1)(ca) and (cb) and 101(2)(a)(iiia) of
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Schedule 6, to remove referencesto the partial relief from CCL for taxable commodities
used in scrap metal recycling, since this is superseded by the new exemption
for metallurgical processes. The paragraphs also make a number of consequential
amendments.

Paragraph 8 makes consequential amendments to the Climate Change Levy (General)
Regulations 2001 (Sl 2001/838) (‘the general regulations’) to remove various
references to the lower rate for scrap metal recycling. Sub-paragraph (8) adds a
reference to new paragraph 12A of Schedule 6 into regulation 34 of the generd
regulations requiring that those carrying out mineralogical and metallurgical processes
submit certificates to their energy supplier. Sub-paragraph (12) amends the CCL relief
formula in Schedule 1 to the general regulations to take account of the removal of
the lower rate for scrap metal recycling and the addition of the new exemptions for
mineralogical and metallurgical processes. Sub-paragraph (16) provides that that
the changes to sub-paragraphs (8) and (12) are to be treated as having been made under
the power given to the Commissioners for Her Maesty’ s Revenue and Customs under
paragraph 22 of Schedule 6.

Paragraph 9 makes amendments to Schedule 1 to the Climate Change Levy (Fuel Use
and Recycling Processes) Regulations 2005 (S| 2005/1715) to remove various metals
and associated provisions from the CCL fuel use exemption as taxable commodities
used to produce these metal s will become exempt under the metallurgical exemption. It
also providesthat theamendmentsareto betreated as having been made by the Treasury
under the power given to it by paragraph 18(2) of Schedule 6.

Paragraph 10 sets out the commencement provisions for part 1 of the Schedule.

Paragraph 12 adds additional sub-paragraphs (5) and (6) to the new paragraph 12A
(as inserted by paragraph 2 of this Schedule). Sub-paragraph (5) provides that the
Treasury may amend the definition of “mineralogical process’ in new paragraph 12A
by regulations and sub-paragraph (6) provides that the Treasury may, in relation to the
definition of “metallurgical process’ in new paragraphl12A, amend sub-paragraph (4)
of that paragraph by regulations.

Paragraph 13 amends paragraph 13A(3) of Schedule 6 so that draft instruments made
under paragraph 13A that have to be approved only by the House of Commons have to
be laid before that House only, and not Parliament.

Paragraph 14 inserts new sub-paragraphs (3A) and (3B) into paragraph 146 of
Schedule 6 to require that any regulations made under new paragraph 12A(5) and (6)
that removes an exemption in paragraph 12A or narrows its scope are made under the
draft affirmative procedure. It also makes amendments to paragraph 146(2) and (3) so
that draft instruments that are to be approved only by the House of Commons have to
be laid before that House only, and not Parliament.

Background Note

10.

11.

The CCL wasintroduced on 1 April 2001. Itsmain ratestax electricity, natural gas, solid
fuels and liquid petroleum gas when used as fuels by business and the public sector.
The levy’ s purpose is to encourage energy efficiency.

The Government announced at Budget 2013 that it would exempt from the main rates
of CCL the energy used in mineralogical and metallurgical processes, from 1 April
2014 and that it would seek views from industry after the Budget to inform the draft
legislation. The new exemptions will ensure the UK’s tax treatment of these highly
energy intensive processes is in line with tax treatments elsewhere in the European
Union (EV), thereby reducing any distortion of competition.
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12. The exemptionswill be defined by reference to the NACE code system, the EU system
of classifying economic activity; the codes are widely used in data gathering and
statistical reporting.

13. Certain existing reliefs from the CCL will become redundant as they will be covered
by the exemptions. This includes the lower rate for taxable commodities used in
metal recycling and taxable commodities used in certain fuel uses. As a result,
these superseded reliefs will be removed at the same time the new exemptions for
mineralogical and metallurgical processes come into force.

Section 100: Rates of Landfill Tax

Summary

1 This section amends section 42 of the Finance Act (FA) 1996 to increase the standard
and lower rates of landfill tax in line with inflation (based on the Retail Prices Index
(RPI)), rounded to the nearest 5 pence, for disposals of relevant waste made (or treated
as made) at authorised landfill sites on or after 1 April 2015.

Details of the Section

2. Subsections (2) and (3a) substitute "£80" with "£82.60" in section 42(1)(a) and (2) of
FA 1996. Subsection (3b) substitutes"£2.50" with "£2.60" in section 42(2) of FA 1996.

3. Subsection (4) provides the commencement date for the change.

Background Note

4, Landfill tax wasintroduced on 1 October 1996 to increase the cost of disposing of waste
by landfill and thereby encourage waste producers and the waste management industry
to switch to more sustainable aternatives for disposing of waste. Thereisalower rate
of tax, which appliesto less polluting qualifying wastes listed in a Treasury Order, and
astandard rate which appliesto al other taxable waste disposed of at authorised landfill
Sites.

5. In the June 2010 Budget, the government announced that the standard rate of landfill
tax would rise by £8 per tonne on 1 April each year up to and including 2014. It also
announced a floor under the standard rate of landfill tax so that the rate will not fall
below £80 per tonne from 2014-15 to 2019-20.

6. Budget 2014 clarified that the floor of £80 per tonne in the standard rate should be
interpreted in real terms and announced that the lower rate will, in future, also increase
each year in line with inflation (based on the RP).

7. Following industry engagement to address compliance, Budget 2014 announced that
the government will introduce aloss on ignition testing regime on fines (residual waste
from waste processing) from waste transfer stations by April 2015. Only fines below
a 10 per cent threshold would be considered eligible for the lower rate. Full proposals
will be set out in a consultation document later in 2014. Budget 2014 also announced
that the government intends to provide further longer term certainty about the future
level of landfill tax rates once the consultation process on testing regime has concluded.

Section 101 and Schedule 21: Goods Carried as Stores

Summary

1 This section will update the legislation relating to ship and aircraft stores to provide
flexibility to facilitate trade practices and increase controls on areas of revenue
risk. Thiswill enable HM Revenue & Customs (HMRC) and Border Force to work
with the Industry to improve compliance and is in line with our wider commitment to
bring customs and excise law up to date to protect customs and excise revenues
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Details of the Section

2.

This section introduces Schedule 21 which contains provision about goods shipped or
carried as stores on ships or aircraft.

Details of the Schedule

3.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Paragraph 1(1) of the Schedule introduces the amendment to section 1 of the Customs
and Excise Management Act 1979 (CEMA).

Paragraph 1(2) removes the reference to ‘relevant journey’ in section 1(4)(a)(i) of
CEMA and replacesit with a‘journey made by the ship or aircraft’.

Paragraph 1(3) removes section 1(4A) of CEMA which defines “relevant journey” for
the purposes of section 1(4).

Paragraph 2 substitutes subsection (1) to section 39 of CEMA with a new subsection
to provide that surplus stores may remain on board a ship or aircraft without payment
of duty or be entered for warehousing

Paragraph 3 introduces a new section 60A to CEMA, which provides a new power to
make regul ations about stores.

New subsection (1) of section 60A provides that the Commissioners may make
regulations in relation to goods for use on a ship or aircraft stores.

New subsection (2) of section 60A providesfor what can beincluded in the regul ations.

New subsection (2)(a) provides that the regulations may specify the circumstances
when goods can be shipped or carried as storeswithout payment of duty or on drawback.

New subsection (2)(b) provides that the regulations may include provision requiring
authorisation to be obtained, in specified circumstances, for goods to be shipped or
carried as stores without payment of duty.

New subsection (2)(c) provides that the regulations may include provision about
obtaining such authorisation.

New subsection (2)(d) provides that the regulations may include provision about the
circumstances when such authorisation can be withdrawn.

New subsection (2)(e) providesthat the regul ations may includefor the supply, shipping
or carriage of goods as stores without payment of duty to be subject to specified
conditions or restrictions.

New subsection (2)(f) provides that the regulations may include provision about the
procedures to be followed when supplying goods to be shipped or carried as stores
without payment of duty.

New subsection 3 of section 60A providesthat where the regulations provide for goods
to be shipped or carried as stores without payment of duty they may also include
provision requiring duty to be paid on such goodswherethey are consumed on ajourney
of aspecified description or consumed in specified circumstancesin port and provision
about the persons by whom such duty is payable and the way in which, and the time at
which, itistobepaid. It al'so providesfor theregul ationsto make provision for goods, in
specified circumstances, to be treated as having been consumed on ajourney or in port.

New subsection 4 of section 60A provides that the regulations may make different
provision for different cases and incidental, supplemental, consequential or transitional
provisions or savings.

New subsection 5 of section 60A providesthat ‘ specified’ in the section means specified
in the regulations or specified by the Commissioners under the regulations.
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Paragraph 4 amends the heading to section 61 of CEMA, omits subsections (1) to (4) of
that section (which are replaced by the regulation making powers in new section 60A)
and makes some consequential amendments.

Paragraph 5 amends section 103 of the Finance (No. 2) Act 1987 by removing
subsections (1), (2) and (4) to (7).

Paragraph 6 introduces a new section 60B to CEMA to provide for penalties when any
provision made by or under the regulations, or any condition or restriction imposed
under the regulations, are contravened and to provide that any goodsin respect of which
a person contravenes a provision of the regulations are liable to forfeiture.

New subsection 60B(1) providesthat the new section 60B to CEMA appliesif aperson
contravenes any provision made by or under the regulations made under section 60A
or any condition or restriction imposed under the regulations.

New subsection 60B(2) provides that the contravention will attract a penalty under
section 9 of the Finance’ Act 1994

New subsection 60B(3) provides that any goods in respect of which a person fails to
comply with a provision, or a condition or restriction, imposed by or the regulations
areliableto forfeiture

New subsection 60B(4) providesthat a person is not liable to a penalty under section 9
of the Finance Act 1994 if that person is liable to a penalty under Schedule 55 or 56
to the Finance Act 2009 .

Paragraph 7 amends Schedule 55 to the Finance Act 2009 by inserting a new item 20A
in the Table in paragraph 1 of that Schedule to provide for a penalty for a failure to
make a return under regulations under new section 60A of CEMA.

Paragraph 8 amends Schedule 56 to the Finance Act 2009 by inserting anew item11GA
in the Table in paragraph 1 of that Schedule to provide for a penalty for a failure to
make payments under regulations under new section 60A of CEMA on time.

Paragraph 9 amends paragraph 2 of Schedule 5 to the Finance Act 1994 to provide that
any decision about granting or withdrawing authorisation for goods to be shipped or
carried as stores without payment of duty is a decision which is subject to review and

appeal.

Paragraph 10 contains commencement provisions and provides that the power to make
regulations in the Schedule comes into force on Royal Assent and that the other
amendments made by the Schedule come into force in accordance with provisionsin
an order made by the Commissioners for Her Mgjesty’ s Revenue and Customs.

Paragraph 11 contains commencement provisions and provides that the amendmentsto
Schedules 55 and 56 to the Finance Act 2009 come into force when paragraphs 7 and
8 of the Schedule are brought into force by an order made by the Commissioners for
Her Majesty’ s Revenue and Customs.

Background Note

31.

The measure will amend the law to clarify that surplus stores can remain on board a
ship or aircraft without payment of duty and make provision for the introduction of
procedures to account for duty retrospectively on stores consumed in port or on an
intra-UK flight and impose penalties for failing to do so. It will also make provision to
allow the Commissioners for Her Magjesty's Revenue and Customs (HMRC) to make
regulations for an authorisation procedure to control goods moving from warehouses
to be shipped as stores, in order to address an area of revenue risk, and to specify the
circumstances in which goods can be shipped or carried as stores without payment of
duty. These circumstances will include the journeys on which stores can be shipped or
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carried without payment of duty. The measure also imposes a penalty for contravening
any provision, or condition or restriction, imposed by or under the regulations.

Section 102: Penalties under Section 26 of FA 2003: Extension to Excise Duty

Summary

1

This section will introduce legislation to apply provisions of the Finance Act 2003 to
include excise duty as a relevant tax in respect of any duty, obligation, requirement
or condition imposed by section 78 of Customs and Excise Management Act 1979
(CEMA). The new penalty will then be introduced by amendment to the secondary
legislation to describe as a relevant rule a failure to declare goods in excess of the
allowance under section 78(1).

Details of the Section

2.

Subsection 1 defines dutiable excise goods as goods subject to excise duty whether or
not that duty is charged or paid

Subsection 1(a) defines a relevant excise rule to mean any duty, obligation or
requirement imposed under section 78 when it relates to dutiable excise goods that
a person has obtained outside the United Kingdom where they are not entitled to be
exempt from relief of the payment of duty.

Subsection 1(b) defines a relevant excise rule to mean any duty, obligation or
requirement imposed under section 78 when it relates to dutiable excise goods that a
person has obtained in the United Kingdom without payment of duty, where they are
not entitled to be exempt from relief of the payment of duty.

Subsection 2 providesfor the application of the penalty provisions of the Finance
Act 2003 to include excise duty as arelevant tax in respect of a contravention of arule
under section 78 of CEMA.

Background Note

6.

This measure has been introduced to provide for acustomscivil penalty, in caseswhere
thereis no allegation of dishonest conduct, when goods are wrongfully imported from
anon-EU country.

HM Revenue & Customs (HMRC) will provide for the issue of acustoms civil penalty
to travellers entering the UK from outside the EU who have failed to declare goodsin
excess of their allowance when stopped before clearing customs controls. This penalty
will be used in cases where we find there is no dishonest conduct, as an aternative to
existing customs civil evasion penalties and existing criminal penalties, for use in the
case of less serious contraventions, and to allow us more flexibility in our treatment
of customers. Aswith all customs civil penalties there will be strict liability subject to
reasonable excuse.

Section 103: Value Added Tax: Special Schemes

Summary

1

This section introduces Schedule 18 which provides for the implementation of the
optional special accounting schemes for persons making supplies of broadcasting,
telecommunication or electronically supplied services (BTE) to non-business
customersin the EU.

The Schedule implements the provisions for the schemes set out in Council Directive
2008/8/EC and a Transposition Note setting out how the Government will transpose
into UK law the main elements of this Directive is annexed to these Explanatory Notes.
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Details of the Schedule

Part 1

3. Paragraph 1 inserts the new Schedule 3BA into the VAT Act 1994, which contains the
provisions establishing the special accounting scheme for persons established in the
Member States (MS) supplying BTE services to non-business customers belonging in
other M Ss, to be known as the Union scheme.

4, New Schedule 3BA Part 1 gives an overview and explains the meaning of scheme
services.
5. New Schedule 3BA Part 2 provides for who may register in the UK to use the Union

scheme, how they may apply to register, the obligations to notify any changes to the
registration, and when aregistration may be cancelled.

6. New Schedule 3BA Part 3 sets out the responsibility of a person registered to use the
Union Scheme in the UK to submit returns to the Commissioners for the VAT duein
the consumers MS and to pay the VAT due. It specifies when the return and payment
are to be made and the way they are to be submitted. It also places an obligation upon
the registered business to produce the relevant business records to the Commissioners
in electronic format upon request.

7. New Schedule 3BA Part 4 places obligations upon personsregistered for another MS's
equivalent to the Union Schemein respect of their UK supplies. It sets out that a person
registered for such a schemeis not liable to register in the UK on the basis of the BTE
supplies made to UK consumers. It permits the Commissioners to deregister a person
who has registered in the UK for such supplies but wishes to use the non-UK scheme
provided by another M S. It also imposes arecord keeping requirement and sets out the
rulesfor amendments, error corrections, late returns and charges to interest applying to
declarations of UK VAT made in anon-UK scheme return.

8. New Schedule 3BA Part 5 sets out the rights of appeal of those persons registered to
use the Union Scheme and those declaring UK VAT through anon-UK scheme return.

0. New Schedule 3BA Part 6 details the interpretive provisions.

Part 2

10. Paragraphs 3 to 7 amend the specia scheme for supplies of electronic services detailed

inthe VAT Act 1994 Schedule 3B Part 2 to include supplies of telecommunications and
broadcasting services from 1 January 2015. This specia scheme will become known
as the non-Union scheme and provides an accounting scheme for suppliers of BTE
services not established within the EU.

11. Paragraph 8 inserts the new Part 3 of Schedule 3B which contains the provisions for
scheme returns that are late or incomplete or need amendment.

12. Paragraphs 9 & 10 include interpretive and consequential amendments to
Schedule 3B.

Part 3

13. Paragraphs 11 to 18 introduce amendments to the VAT Act 1994 in section 3A,
section 76, section 77, section 80, section 84(6) and Paragraph 12 of Schedule 1A to
include the specia schemes.

14, Paragraph 19 amendsthe Table in paragraph 1 of Schedule 24 to the Finance Act 2007
and inserts new sub-paragraphs 4A-C to include the special scheme returns into the
penalty regime for errors.
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15. Paragraph 20 includes special scheme liahilities within the provision for suspension of
penalties during an agreement for deferred payment, and in Schedule 53 to the Finance
Act 2009 in relation to interest on amounts payable to HMRC.

16. Paragraphs 21 and 22 include the special scheme returns and payments into Schedules
10 and 11 to Finance (No 3) Act 2010 which prospectively amends Schedul es 55 and 56
to Finance Act 2009 to provide for penalties for failure to make returns and payments.

Part 4

17. Paragraphs 23 to 25 make provision for commencement of the special schemes and for
when persons may begin to register.

Background Note

18. These schemes, known collectively as the Mini-One Stop Shop or MOSS, are being
introduced as part of the final stage of the 2008 European agreement on changes to
the VAT place of supply of services rules (known as the VAT Package) and were
announced at Budget 2013. The supply of BTE services to non-business customers is
currently taxable where the supplier islocated (save for supplies of e-services made by
those outside the EU to such customersin the EU). Thiswill change on 1 January 2015
to where the customer belongs.

19. Thisrule change may increase administration costs of suppliersof BTE servicesasthey
are liable to register for VAT in every Member State where they have non-business
customers. To mitigate such coststhe MOSS IT system will beimplemented acrossthe
EU from 1 January 2015. MOSS is formed of two parts: the Union Scheme for those
that have an establishment in the EU; and the Non Union scheme for those that do not
have such an establishment. This Schedule enacts those elements of EU law which are
not directly applicable to set up the legal framework for the special schemes.

20. The Union Scheme gives EU BTE suppliers the option to register and to account to
the Member State where they are established for the VAT on all their BTE suppliesto
customersin the other Member States on one MOSS VAT return. If businesses do not
register for MOSS they must register in each Member Statein which they supply anon-
business customer with BTE services.

21, The Non Union Scheme allows suppliers of BTE services which are not established
in the EU to register in one Member State of their choosing to account for the VAT
on all their BTE supplies within the EU on one MOSS VAT return. The VAT on
Electronic Services (VoES) scheme currently allowsthistreatment for non EU suppliers
of electronic services; MOSS will extend this to broadcasting and telecommunication
services. Those already registered for the VOES scheme, may transfer over to the Non-
Union scheme and continue to get the benefit of this simplification measure.

22. The provisionsrelating to the correction of declarations made under either scheme seek
to apply the rules that would be applicable if the schemes did not exist so that scheme
users are subject to the same rights and responsibilities as those who choose not to use
the schemes.

Transposition note

With effect from 1 Jan 2015 Council Directive 2008/8/EC Article 5 amends Directive
2006/112/EC (PVD) regarding the place of supply of telecommunications, broadcasting
and electronically supplied services (BTE) to non-taxable persons and the optional
special accounting scheme for suppliers based outside the Member States (the non-
Union scheme) and inserts the special scheme for those based within the EU but not in
the same member state as their customers (the Union scheme).

Reference should also be made to Council Regulation (EU) No 967/2012 amending
Implementing Regulation (EU) No 282/2011, section 2 of Council Regulation (EU) No
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904/2010 and Commission |mplementing Regulation (EU) No 815/2012 which contain
directly applicable provisions.

The changes to the VAT Act 1994 and subordinate legislation do not go beyond what
IS necessary to implement the Directive, including making consequential changes to
domestic legislation to ensure its coherence in the area to which they apply.

Unless otherwise specified the implementation is made by existing provision in or
amendment to the VAT Act 1994.*

PVD Amended Article Objective I mplementati on*
58 Moves the place of supply Sl 2014/***
to where the non-taxable
person is established, has The Value Added Tax (Place
his permanent address ?IfEXSUPﬁ’.Iy of F\?;r;/tl'ces?c
: ceptions ing to
or usually resides. Supplies Not Made to
Relevant Business Person)
Order 2014 and section 104
of the Finance Act 2014.
204(1) 3 paragraph Prevents the use of atax Sch 3B (Electronic,
representative by persons Telecommunications and
not established inthe EU | Broadcasting services. non-
using the special scheme for Union scheme) para 19.
supplies of BTE services.
358 Defines and amends the Sch 3B para 3.
services covered by the non-
Union scheme, the VAT
return and the Member State
of consumption (MSC).
358a Defines ataxable person Sch 3B para 2.
not established in the
Community (NETP)
and the Member State
of identification (MSl)
for the purposes of the
non-Union scheme.
359 Obliges Member Statesto Sch 3B para4 ().
alow aNETP making the
BTE suppliesto register
for the special scheme.
360 Obligesthe NETP to Sch 3B para4(5)
electronically inform and para 7(3).
the MSI when it starts
or ceases making BTE
supplies or otherwise
ceasesto be eligible for
the non-Union scheme.
361 Defines the information the Sch 3B para 4(3) HMRC

NETP must provide to the
MSI on commencement
of BTE suppliesto non-
taxable personsin the
Community and obliges them
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PVD Amended Article

Objective

I mplementati on*

to inform the M SI of any
changes in that information.

362

Obligesthe MSI to alocate
aunique identification
number to the NETP.

Sch 3B para 6.

363

Obligesthe MSI to remove
the NETP from their VAT
register where the NETP has
ceased (or can be assumed
to have ceased) making
BTE supplies; where the
conditions for the scheme
are no longer met or where
the NETP has persistently
failed to comply with
the special scheme rules.

Sch 3B para 8(1).

364

Requiresthe NETP to
electronically submit a
declaration of BTE supplies
(whether or not any have
been made) to the MSI on
acalendar quarter basis.

Sch 3B para 1l and see
Article 4 of Commission
Implementing Regulation

(EVU) No 815/2012.

365

Requiresthe VAT return
toincludethe NETP's
identification number, to
identify value, VAT, rate
of VAT applied per MSC.

See Article 4 of Commission
Implementing Regulation
(EU) No 815/2012.

366(1)

Permits VAT returnsto
be denominated in local
currencies where the Euro
has not been adopted
and specifiesthe date
upon which any currency
conversion must take place.

Sch 3B para12.

367

Requiresthe NETP to
make payment of the VAT
due with reference to the
relevant return and by the
deadline for the submission
of the return, payment being
made to the bank account
specified by the MSl.

Sch 3B para 13.

368

Forbids deduction of input
tax through the special
scheme. Any refund of
VAT incurred on expenses
within the EU must be
made through the refund
system. Certain restrictions
within the refund scheme
are disapplied for NETPs
using the special scheme.

Sch 3B para 10(6) & para 22.
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PVD Amended Article

Objective

I mplementati on*

369(1)

Requiresthe NETP to
keep sufficient records
of their BTE suppliesfor
the MSC to verify the
correctness of the return.

Sch 3B para 14.

369a

Definesthe MSI and the
taxable persons eligible
to use the Union Scheme,
dependent upon where
their businessis established
or, if thereisno such
establishment, from
any fixed establishment
located within the EU. If
the taxable person has a
choice they shall notify
the MSI and be bound by
that choice for two years.

Sch 3BA (Electronic,
telecommunication and
broadcasting services: Union
scheme) para4(1)(b) & (c).

3690

Requires Member States to
permit ataxable person not
established inthe MSC to
use the Union scheme for
BTE suppliesto non-taxable
persons belonging in the EU.

Sch 3BA para5 (1).

369c

Requires the taxable person
to notify the MSI when
BTE suppliesto MSCs

start, cease or the activity
changes so as to be no longer
eigible for the scheme and
that such information be
submitted electronically.

Sch 3BA para 6.

369d

Requires the scheme user to
be registered in the MSI only
and that the MSI may use
their normal VAT register.

Sch 3BA para3 & 5.

HMRC also propose

to make regulations

regarding registration
requests using the powers

in Sch 3BA para5(5).

369

Requiresthe M S| to exclude
the taxable person from the
specia schemewhere BTE
supplies are, or may assumed
to be, no longer made,
the taxable person is no
longer eligible or the scheme
conditions are persistently
not complied with.

Sch 3BA para 7.

369f

Requires the scheme user to
electronically submit aVAT
return on a calendar quarter
basisto the MSI whether
or not any BTE supplies
have been made. The return
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PVD Amended Article

Objective

I mplementati on*

must be submitted within
20 days of the quarter end.

369g (1% paragraph)

The VAT returnisrequired

to show the identification
number; the value, VAT
and VAT rate per MSC.

Sch 3BA para 10(3)(b). See

also Article 4 of Commission

Implementing Regulation
(EU) No 815/2012.

369g (2" paragraph)

Where ataxable person

Sch 3BA para 10(3)(b)

has one or more fixed
establishments outside
the M S| from which BTE
supplies are made, the
VAT return must also
show the information in
the 1% paragraph for each
MSin which thereis an
establishment, with reference
tothelocal VAT number
and broken down by MSC.

See dso Article 4 of
Commission Implementing
Regulation (EU) No
815/2012.

369h

Where the MSI has not
adopted the Euro the VAT
return can be made out in
thelocal currency. Any
conversions required are
to be made on the last day
of the tax period using the
rate published by the ECB.

Sch 3BA para 10(2).

369i

Requires the scheme user to
make payment of the total
VAT due, referring to the

relevant VAT return, by the
due date for the return and

to a bank account specified
by the MSI and in the

currency specified where the

Euro has not been adopted.

Sch3BA para
10(2) & parall.

369j (1% paragraph)

The scheme user may
not deduct VAT incurred
in making BTE supplies

through the specia
scheme but may use the
specia refund scheme.

Sch 3BA para 8(3) and
regulations to be made
under section 39 of the VAT
Act 1994 in reliance on
paragraph 19 of Sch 3BA.

369j (2" paragraph)

If the scheme user is
registered in the MSC for
other taxable activities
he may usethe VAT
return to recover VAT
incurred in making BTE
suppliesin that MSC.

Sections 24-26 of
the VAT Act 1994.

369k

The scheme user must keep
sufficient records of the BTE
supplies made to allow the

Sch 3BA para
12 and para 31.

MSC to verify the figures
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PVD Amended Article Objective I mplementati on*

declared on the VAT return.
These records must be kept
for aperiod of 10 years
and, upon request, made
available electronically
tothe MSI or MSC.

Section 104: VAT: Place of Belonging

Summary

1

This section ensures that bodies corporate or legal persons that are not in business are
treated as belonging in the place where they are established rather than where they are
legally constituted or anywhere el se.

The section introduces an explicit reference to “permanent address’ as the place
of belonging for both persons in business and persons not in business in certain
circumstances.

Background Note

3.

TheVaueAdded Tax Act 1994 currently treats bodies corporate that are not in business
as belonging in the country where they are legally constituted. This provides scope
for the use of such entities in certain types of avoidance. The VAT Act 1994 is adso
inconsistent with the Principal VAT Directive 2006/112/EC. The change will make the
place of belonging for the purposes of the VAT Act 1994 the place of establishment.
The section al so provides that other legal personswho are not in business belong where
they are established.

Section 9 providesthat in certain circumstances a person may betreated as belonging at
their usual place of residence. Thismay be the same aswhere they have their permanent
address, although need not be. This section expressly refers to the concept and better
reflects the wording of the Directive.

Section 105: VAT: Place of Supply Orders: Disapplication of Transitional
Provisions

Summary

1

The purpose of this section isto dis-apply transitional provisionsin section 97A of the
Vaue Added Tax Act 1994 (“the Act”) to new orders made under section 7A(6) of
the Act which take effect from 1 January 2015 and make provision about the place of
supply of broadcasting, telecommunications and electronically supplied services.

Background Note

2.

The Act containstransitional provisionsin section 97A that apply to orders made under
section 7A(6) regarding the place of supply of services. Directly applicabletransitional
provisions are also contained in Article 2 of Council Implementing Regulation (EU)
No 1042/2013 in respect of EU changes made to the place of supply rules for
broadcasting, telecommunications and electronically supplied services made to non-
taxable persons. Accordingly, this section dis-applies section 97A in respect of new
orders made under section 7A(6) in the case of suppliesto which Article 2 applies.
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Section 106: Value Added Tax: Supply of Servicesthrough Agents

Summary

1 This section disapplies the UK’s derogation from Article 28 of the principal VAT
Directive 2006/112/EC for telecommunication and electronically supplied services.

Background Note

2. The UK legidation currently allows HMRC to treat services supplied through agents
acting in their own name as either a supply to and by the agent or a supply by the
principal. HMRC' s practiceisto allow such agentsto choose how to treat such supplies.
This treatment is allowed because the UK derogates from EU VAT legidation that
would otherwise see supplies through agents acting in their own name as though they
were made by the agent. In order to ensure the effective taxation of telecommunication
and electronically supplied servicesthrough internet portals and marketplacesthe UK is
disapplying its derogation for telecommunication and electronically supplied services.

Section 107: VAT: Refundsto Health Service Bodies

Summary

1. The Care Act 2014, if passed, will introduce two new NHS bodies: Health Education
England and the Health Research Authority. This section adds these new bodies to the
list of bodieswithinthedefinition of Government departmentswhich may claim refunds
of the VAT they pay on certain goods and services.

Details of the Section

2. The section amends section 41(7) of the Value Added Tax Act 1994 to add Health
Education England and the Health Research Authority to the list of bodies to be
regarded as persons exercising functions on behalf of a Minister of the Crown.

Background Note

3. Section 41(3) provides that a Government department may claim arefund of the VAT
it pays on certain goods and services, if and to the extent that the Treasury so directs.
Thisisto ensure that VAT is hot an obstacle to the contracting out of activities to the
public and voluntary sectors.

4, Section 41(6) provides that “ Government department” includes “any body of persons
exercising functions on behalf of a Minister of the Crown”. For the purposes of
subsection (6) bodies listed in subsection (7) are to be regarded as a body of persons
exercising functions on behalf of a Minister of the Crown”.

5. The bodies named in section 41(7) are NHS bodies.
6. The Care Act 2014 will —if passed - establish the NHS bodies referred to in the section.

7. This measure ensures that the bodies referred to in the section may reclaim the VAT
they pay on certain goods and services as provided for in section 41(3).

Section 108: VAT: Prompt Payment Discounts

Summary

1 This section replaces paragraph 4 of Schedule 6 to the Value Added Tax Act 1994. It
will ensure that where suppliers offer prompt payment discountsto customersthat VAT
is declared on the consideration actually received.
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Details of the Section

2. Subsection 1 introduces the new paragraph 4 to Schedule 6 to the Value Added Tax
Act 1994.

3. Subsections 2 to 4 deal with the commencement provisions.

Background Note

4, The Principal VAT Directive (PVD) requires VAT to be accounted for on the
consideration actually received. Existing UK legislation may beinterpreted asbeingin
linewith the PV D but has adegree of ambiguity so is being amended to provide clarity
onthe VAT treatment of prompt payment discounts.

5. This measure will for supplies of telecommunication and broadcasting services where
there is no obligation to provide a VAT invoice, have effect for supplies made on and
after 1 May 2014. For all other suppliesthe measure will have effect for supplies made
on and after 1 April 2015; unless, for revenue protection purposes, it is necessary to
bring forward the implementation date for specified supplies.

Sections 109 - 110: Annual Tax on Enveloped Dwellings

Summary

1 These sections extend the Annual Tax on Enveloped Dwellings. From 1 April 2015
there will be a new charge of £7,000 for properties worth more than £1m and up to
£2m that are held in corporate structures. From 1 April 2016 there will be an additional
band for properties worth more than £500,000 and up to £1m with an annual charge
of £3,500.

Details of the Sections
Section 109: ATED Reduction in Threshold from 1 April 2015

2. Subsection (1) provides for an amendment to Part 3 of Finance Act 2013 (Annual Tax
on Enveloped Dwellings).

3. Subsection (2) amends the threshold from more than £2 million to more than £1
million.
4, Subsection (3) specifiesthe annual chargeable amount for residential properties valued

at more than £1 million but not more than £2 million as £7,000.

5. Subsection (4) providesfor subsections (2) and (3) to comeinto effect for the chargeable
periods beginning on or after 1 April 2015.

6. Subsections (5) to (7) provide for a transitional rule for those persons falling within
the “more than £1 million but not more than £2 million” band so that returns for the
chargeable period 1 April 2015 to 31 March 2016 must be filed by 1 October 2015 and
payment made by 31 October 2015.

Section 110: ATED Further Reduction in Threshold from 1 April 2016

7. Subsection (1) provides for an amendment to Part 3 of Finance Act 2013 (Annual Tax
on Enveloped Dwellings).

8. Subsection (2) amends the threshold from more than £1 million to more than £500,000

9. Subsection (3) specifiesthe annual chargeable amount for residential properties valued

at more than £500,000 but not more than £1 million as £3,500.
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10. Subsection (4) providesfor subsections (2) and (3) to comeinto effect for the chargeable
periods beginning on or after 1 April 2016.

Background Note

11. The Annual Tax on Enveloped Dwellings (ATED) was introduced in Finance Act
2013 and came into effect on 1 April 2013. It is payable by companies, partnerships
with a corporate member and collective investments schemes that own interestsin UK
residential property valued at more than £2 million.

12. Most residential properties are owned directly by individuals. But in some cases they
may be owned by acompany, a partnership with acorporate member or other collective
investment vehicle. Inthese circumstancesthe dwelling issaid to be 'envel oped' because
the ownership sits within a corporate 'wrapper' or ‘envelope'.

13. ATED is an annual tax and is charged in respect of “chargeable periods’ running
from 1 April to 31 March. The amount of tax charged is based on the value of the
dwellingasat 1 April 2012. Thereafter revaluation occurs at each 1 April at intervals
of 5 years. Where a dwelling is acquired the valuation date is the effective date of
acquisition. Where there is a substantial disposal of part (but not the whole) interest,
the valuation date is the date of disposal.

14. Returns and payments are usually due by 30 April in the chargeable period. Theamount
of tax charged is calcul ated using a banding system based on the value of the property.
Thechargesareincreased in linewith the previous September's Consumer Prices|ndex
(CP1) (rounded down to the nearest £50).

15. There are anumber of reliefs available, for example for the purposes of letting, trading
or property development. There are also a number of exemptions from the tax, most
significantly, charitable companies using the dwelling for charitable purposes.

16. Budget 2014 announced a reduction in the threshold from £2 million to £500,000 to
be introduced over 2 years. From 1 April 2015 a new band will come into effect for
properties with a value greater than £1 million but not more than £2m million with an
annual charge of £7,000. For those persons who fall into this new threshold there is
a transitional rule where returns will be due by 1 October 2015 and payment by 31
October 2015. From 1 April 2016 a further new band will come into effect for
properties with a value greater than £500,000 but not more than £1 million with an
annual charge of £3,500. For future yearsthese chargeswill be indexed in line with the
previous September CPI.

17. This section and the related changes to the 15% SDLT threshold (section 111) are part
of a package of measures intended to tackle tax avoidance and to ensure that those
wrapping residential property into corporate and other ‘ envelopes’, and not using them
for commercial purposes, such as renting them out, pay their fair share of tax.

Section 111: Stamp Duty Land Tax: Threshold for Higher Rate Applying to Certain
Transactions

Summary

1 This section reduces the starting threshold for the 15 per cent higher rate Stamp Duty
Land Tax (SDLT) charge from £2 million to £500,000.

Details of the Section

2. Subsection (1) provides for amendment of Schedule 4A to Finance Act 2003 (higher
rate for certain transactions).
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Subsection (2) amends the definition of “higher threshold interest” for the purposes
of Schedule 4A by substituting a threshold of £500,000 for the existing threshold of
£2,000,000.

Subsection (3) makes consequential amendments wherever the £2,000,000 figure
appears.

Subsection 4 provides that the measure commences for land transactions where the
effective date is on or after 20 March 2014.

Subsection 5 provides that (with exceptions set out in subsections (6) and (7)) the
£2,000,000 threshold is retained for transactions where contracts were entered into
before 20 March 2014.

Subsection 6 excludes from the transitional provision at subsection 5 certain
transactions where the outcome is different from that provided for in the contract due
to an event which occurs on or after 20 March 2014.

Subsection 7 appliesatransitional rulein caseswhere apartnership acquiresadwelling
and thereis a subsequent transfer of apartnership interest or withdrawal of money from
the partnership which istreated asaland transaction for SDLT purposes. Inthese cases
the £2,000,000 threshold applies to the subsequent transfer where the effective date of
the earlier acquisition is before 20 March 2014.

Background Note

9.

10.

11.

12.

Schedule 4A Finance Act 2003 provides for the 15 per cent higher rate charge to
SDLT. This charge applies to acquisitions of a ‘higher threshold interest’ by a ‘non-
natural person’ — that is, a company, a partnership with a corporate member or a
collectiveinvestment scheme. A ‘higher threshold interest’ isdefined asaninterestina
single dwelling (together with appurtenant rights) to which chargeable consideration of
more than £2,000,000 is attributable. This section reduces the threshold to £500,000.

The 15 per cent higher rate charge was introduced in Finance Act 2012 as part of
a package of measures affecting residential property wrapped in corporate and other
‘envelopes’, which is not used for a commercial purpose. The other measures in
the package are the Annual Tax on Enveloped Dwellings (ATED) and ATED-related
Capital Gains Tax on disposal of property that was subject to ATED.

Acquisitions by trustees or for the purposes of letting, trading or redevelopment, trades
involving making adwelling avail ableto the public, providing dwellingsfor occupation
by certain employees or use as afarmhouse are excluded from the higher rate charge.

This section and the related changes to the ATED threshold (sections 109-110) are
intended to tackletax avoidance and to ensure that those wrapping residential property
in corporate and other ‘envelopes’ and not using them for a commercial purpose, such
as renting them out, pay afair share of tax.

Section 112: SDLT: Exercise of Collective Rights by Tenants of Flats

Summary

1

Section 112 extendsthe reductionin the starting threshol d for the 15% higher rate Stamp
Duty Land Tax (SDLT) charge from £2 million to £500,000, introduced by section 111
of Finance Act 2014, to the SDLT relief for the exercise of collective rights by tenants
of flats.

Details of the Section

2.

Subsection (1) amends section 74 of Finance Act 2003 by substituting “£500,000” for
“£2,000,000" in each place where it occurs.
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Subsection (2) provides that the measure commences for land transactions where the
effective date ison or after 1 July 2014.

Subsection (3) provides that (with exceptions set out in subsection (4)) the
£2,000,000 threshold is retained for transactions where contracts were entered into
before 20 March 2014.

Subsection (4) excludes from the transitional provision at subsection (3) certain
transactions where the outcome is different from that provided for in the contract due
to an event which occurs on or after 20 March 2014.

Background Note

6.

Section 74 Finance Act 2003 provides SDLT relief for lessees of flats who collectively
acquire the freehold of their block under rights afforded by the Landlord and Tenant
Act 1987 and the Leasehold Reform, Housing and Urban Development Act 1993. The
relief setstherate of SDLT according to the consideration given for thefreehold divided
by the number of flats. This brings the amount of SDLT paid by lessees moreinto line
with what they might have paid had they been able to acquire the freehold of their flat

separately.

These acquisitions are commonly undertaken by a company in which the lessees are
shareholders. In these circumstances the 15% higher rate SDLT charge at Schedule 4A
Finance Act 2003 will apply if the mean consideration exceedsthe higher rate threshold.

Section 111 of Finance Act 2014 reduces the higher rate threshold from £2,000,000
to £500,000 for transactions where the effective date is on or after 20 March
2014. However section 111 omitted to apply the reduction to the relief at section 74
Finance Act 2003. This section rectifies this omission.

Section 113: Stamp Duty Land Tax: Charities Relief

Summary

1

This section and Schedul eintroduce amendmentsto Schedul e 8 of the Finance Act 2003
(FA2003) to make it clear that partial relief is available where a charity purchases land
jointly, astenants in common, with a person who does not have charitabl e status.

Details of the Schedule

2.

Paragraph 2 inserts new sub-paragraph (3A) into paragraph 1 of Schedule 8, which
defines “qualifying charitable purposes’ for the purposes of the schedule as being:

a. For usein furtherance of the charitable purposes of the charity or another charity;
or

b. asan investment the profits of which are applied to the charitable purposes of the
charity.

Paragraph 3 inserts new paragraphs 3A, 3B and 3C into Schedule 8.

New paragraph 3A providesfor partia relief for joint purchasers.

Sub-paragraph 1 provides that sub-paragraphs 3 to 5 apply where —
a. There are two or more purchasers under aland transaction.

b. The purchasers acquire the land as tenants in common (or, in Scotland, owners
in common).

c. Atleast one of the purchasersisaqualifying charity and at least oneis not, and
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d. thetransactionis not being entered into for the avoidance of SDLT, by any of the
purchasers or any other person.

Sub-paragraph 2 defines a “qualifying charity” as a charity which intends to hold its
share in the property for qualifying charitable purposes.

Sub-paragraph 3 provides for partia relief to be available by reducing the SDLT due
on the transaction by the amount of relief provided for under sub-paragraph (4).

Sub-paragraph 4 provides that the relief available is equal to the “relevant proportion”
of the tax that would otherwise have been chargeable on the transaction.

Sub-paragraph 5 defines the relevant proportion as the lower of:

a. The proportion of the land that is acquired by the qualifying charity or charities,
and

b. the proportion of the chargeable consideration for the transaction that is given by
the charity or charities.

New paragraph 3B provides for withdrawal of the relief given under paragraph 3A.

Sub-paragraph 1 provides that paragraph 3B applies where relief has been given under
paragraph 3A and adisqualifying event occurs.

Sub-paragraph 2 defines a“ disqualifying event” as:
a. The charity ceasing to be established for charitable purposes, or

b. the shareinthe property held by the charity, or any interest derived from it, being
used or held by the charity for non-charitable purposes.

Sub-paragraph 3 provides that a disqualifying event must occur before the end of three
yearsfrom the effective date of the transaction or in pursuance of, or in connection with,
arrangements that were made before the end of that three year period.

Sub-paragraph 4 provides that, at the time of the disqualifying event, the charity must
hold a chargeable interest in, or an interest derived from, the land that was acquired
under the original transaction.

Sub-paragraph 5 provides that the relief under paragraph 3A, or an appropriate
proportion of it, is withdrawn, and tax becomes chargeable.

Sub-paragraph 6 provides that the amount of tax chargeable, in respect of a charity, is
the amount of relief given under paragraph 3A, or an appropriate portion of that relief.

Sub-paragraph 7 provides that the amount of tax chargeable is dependant on whether
therelief given under paragraph 3A(5) was based on P1 or P2.

Sub-paragraph 8 sets out how to calculate the charity’ s proportion of the relief, where
more than one qualifying charity is a purchaser, and the relief given was based on P1
(the proportion of the land acquired by the charities). Thisis:

plP1 x R
where —
plisthe proportion of the land that was acquired by the charity;
Pl isthetotal proportion of the land acquired by al the qualifying charities; and

R isthe amount of the relief.
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Sub-paragraph 9 sets out how to calculate the charity’ s proportion of the relief, where
more than one qualifying charity is a purchaser, and the relief given was based on P2
(the proportion of the chargeable consideration given by the charities). Thisis:

p2P2 x R

where —
p2 is the proportion of the chargeable consideration given by the charity;
P2 isthetotal proportion of the land acquired by al the qualifying charities; and
R isthe amount of therelief.

Sub-paragraph 10 provides that in determining the appropriate proportions, as referred
to in sub-paragraphs (5) and (6), account must be taken of —

a. What the charity acquired and what it held at the time of the disqualifying event,
and

b. the extent to which what is held by the charity at the time of the disqualifying
event isused or held for non-charitable purposes.

New paragraph 3C alows for relief to be available where the charity does not fully
meet the “ qualifying charity” condition.

Sub-paragraph 1 provides that paragraph 3C applies where —

a A charity isacquiring land jointly as tenants in common (or, in Scotland, owners
in common) with a non-charity purchaser.

b. The charity does not meet the qualifying charity condition in relation to the land.
c. Partia relief would apply if that condition were met, and

d. thecharity intendsto hold the greater part of its sharein the property for qualifying
charitable purposes.

Sub-paragraph 2 provides that in such a case paragraph 3A applies but that, for the
purposes of withdrawal of the relief under paragraph 3B, “additional disqualifying
events’ apply.

Sub-paragraph 3 defines “additional disqualifying transactions’ as—

a. Any transfer by the charity of amajor interest in the whole or any part of its share
in the property, and

b. any grant by the charity at a premium of a low-rental lease if the whole or any
part of its share in the property.

Sub-paragraph 4 imports the definitions of “at a premium” and “low-rental” from
paragraph 3(3).

Sub-paragraph 5 provides that for the purposes of paragraph 3B the date of the
disqualifying event is the effective date of the transaction.

Sub-paragraph 6 sets out some modifications that apply to paragraph 3B in its
application to an additional disqualifying event.

Paragraph 4 makes consequential amendments to paragraph 4 of Schedule 8.

Paragraph 5 provides that the amendments made by paragraphs 1 to 4 will have effect
for transactions with an effective date on or after the date of Royal Assent of
Finance Act 2014.
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Background Note

30. These changes are being made as aresult of the Court of Appeal judgement in the cases
of TheTrustees of the Pollen Estate Company Limited and Kings College Londonv HM
Revenue and Customs. The Court ruled that, where acharity purchased property jointly,
as tenants in common, with a non-charity purchaser, relief from SDLT is available on
the charity’ s share of the property.

31 Amending the legislation to provide for partial relief will provide clarity for taxpayers
on how partial relief will apply. Inaddition, to ensurethat that the availability of partial
relief cannot be exploited to avoid SDLT, the SDLT relief that the charity can claim
will be restricted to the lower of:

»  The percentage share which the charity holdsin the property, and
» thepercentage of the purchase price paid by the charity for its sharein the property.

Section 114: Abolition of Stamp Duty Reserve Tax on Certain Dealingsin
Collective I nvestment Schemes

Summary

1 This section abolishes the specia stamp duty reserve tax (SDRT) charge on UK unit
trusts and open-ended investment companies in Part 2 of Schedule 19 to the
Finance Act 1999.

Details of the Section
2. Subsection (1) is the substantive repeal of the charging provisions.

3. Subsection (2) amends section 90(1B) of the Finance Act 1986 in two ways. Firstly, it
restricts the scope of this subsection to in specie redemptions that are pro rata, meaning
that non-pro rata in specie redemptions will no longer be exempt. Secondly, it defines
the term “surrender” since the definition in Schedule 19 to the Finance Act 1999 is

being repealed.
4, Subsection (3) makes consequential amendmentsto primary legislation.
5. Subsection (4) isthe commencement provision. Theabolitioniseffectivefrom aSunday

S0 as to minimise any computational difficulties.

6. Subsection (5) alows consequential amendments to secondary legislation to be made
with retrospective effect. Thisis to allow the amendments to secondary legislation to
have the same effective date as the changes to primary legisation.

Background Note

7. Thereisaspecial SDRT charge (known asthe* Schedule 19" charge) on UK unit trusts
and open-ended investment companies. Thisis a 0.5 per cent charge on the value of
surrenders, by investors, of units or sharesin afund to the fund manager, although this
charge may be reduced in two different ways when the amount of tax is calculated. The
tax is generally accounted for by the fund manager but ultimately borne by investors.

8. The Government announced at Budget 2013 that the Schedule 19 charge would be
abolished in Finance Act 2014 as part of a package of measures to make the UK more
attractive as a domicile for investment funds.
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Section 115 and Schedule 24: Abolition of Stamp Duty and Stamp Duty Reserve
Tax (SDRT): Securities on Recognised Growth Markets

Summary

1

This section introduces an exemption from stamp duty and stamp duty reserve tax
(SDRT) for transfers of securities admitted to trading on recognised growth markets.

Details of the Schedule

Part 1

Stamp Duty Reserve Tax (SDRT)

2.
3.

10.

11.

12.

13.

14.

15.

Paragraph 1 introduces changes to Part 4 Finance Act 1986.

Paragraph 2 inserts new sub-sections (4B) and (4C) into section 99 Finance Act 1986
and amends the definition of chargeable securities for SDRT purposes to exclude
securities admitted to trading on a recognised growth market but not listed on any
market.

Paragraph 3 inserts new section 99A into Finance Act 1986.

New section 99A (1) provides that new section 99A is for the purposes of new
sub-section (4B) of section 99.

New section 99A(2) providesthat ‘listed’ means the same as it does in the Income Tax
Acts.

New section 99A (3) defines what is meant by ‘recognised growth market’.

New section 99A (4) provides that HMRC will be responsible for recognising a market
as a growth market on the basis of evidence provided by the market upon application
for recognition.

New section 99A (5) setsout the criteriafor qualification asarecogni sed growth market.
The market must be a recognised stock exchange, where the majority of companies
admitted to trading on the market have a market capitalisation of lessthan £170 million
(new section 99A(5)(a)) and/or the market’s admission criteria require companies to
demonstrate a recent record of growth in either gross revenue or employment over
the three periods of account immediately preceding the date of the application (new
section 99A(5)(b)).

New section 99A(6) defines ‘period of account’ and ‘recognised stock exchange' for
the purposes of new section 99A(5).

New section 99A(7) — (10) explain how a company’s market capitalisation for the
purposes of new section 99A(5)(a)) isto be calculated.

New section 99A(11) — (12) sets out the formula by which compounded annual growth
isto be demonstrated for the purposes of new section 99A(5)(b).

New section 99A(13) — (15) give the Treasury power, under regulations, to make
provision for revocation of a market’s recognition, or to amend the rules under which
HMRC can recognise a growth market.

New section 99A (16) provides that new section 99A isto be construed as one with the
Stamp Act 1981.

Paragraph 4 brings into force the changes in Paragraph 2 for agreements to transfer
securities that are made, or become unconditional, on or after 28 April 2014; brings
into force the changes in Paragraph 3 as coming into force on 28 April 2014; and that
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where HMRC has formally recognised a market as a growth market before that date,

the recognition will have effect from 28 April 2014.

Part 2

Stamp Duty

16. Paragraph 5 exempts from stamp duty transfers of stock or marketable securities
admitted to trading on arecognised growth market but not listed on any market.

17. Paragraph 6 exempts from stamp duty a purchase of its own shares by a company where
the shares are admitted to trading on a recognised growth market but not listed on any
market.

18. Paragraph 7 providesthat an Act of Parliament that vests stock or marketable securities
does not attract stamp duty where the stock or securities are admitted to trading on a
recognised growth market but not listed on any market.

19. Paragraph 8 provides that ‘listed’ and ‘ recognised growth market’ in Paragraphs 5 — 7
are to be construed as set out in new section s99A.

20. Paragraphs 9 — 10 remove a stamp duty charge from instruments that transfer, to a
depositary receipt regime or clearance service, stock or marketable securities admitted
to trading on a recognised growth market but not listed on any market.

21, Paragraph 11 amends the rules for transfers of partnership interests in Schedule 15 to
Finance Act 2003 to ensure that stamp duty is not chargeable to the extent that the
partnership property includes stock or marketable securities admitted to trading on a
recognised growth market but not listed on any market.

22. Paragraph 12 brings into force the stamp duty provisions in Paragraphs 5 — 11 with

effect from 28 April 2014 but ensures that a transfer executed after 28 April 2014, but
pursuant to an agreement made before that date, will not be exempt.

Background Note

23.

24,

25.

Thisexemption has beenintroduced to support the Government’ spolicy of encouraging
growth in smaller companies.

Transfers of shares and securities of UK registered companies on sale generally attract
stamp duty or SDRT charges at the rate of 0.5 per cent. Stamp duty is charged if the
transfer is effected by the execution of awritten instrument. SDRT appliesto transfers
in respect of which no written instrument is executed.

The new provisions ensure that transfers of shares and securities admitted to trading
on markets specifically designed for smaller companies, or for companies that can
demonstrate a sustained record of growth, will no longer attract stamp tax charges.

Section 116: Temporary Statutory Effect of House of Commons Resolution

Summary

1

This section amends section 50 Finance Act 1973 (FA 1973) to ensure that, following
the change to spring to spring parliamentary sessions, it will remain effective and
continue to enable the Government to vary or abolish stamp duty on aprovisional basis.

Details of the Section

2.

Subsection 3 substitutes a new section 50(2)(d) FA 1973, which provides that a
resolution can have statutory effect for a maximum period of seven months.

202


http://www.legislation.gov.uk/id/ukpga/2014/26/schedule/24/part/2
http://www.legislation.gov.uk/id/ukpga/2014/26/section/116

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

Subsection 4 inserts new sub-sections (2A) to (2D) to section 50 FA 1973. The effect
isthat, if Parliament is prorogued at the end of a session, aresolution will ceaseto have
statutory effect; unless proceedings on aBill containing an equivalent provision, which
have begun but have not been completed, are to be resumed in the next session, and re-
introduced in the first thirty sitting days.

New sub-section (2A) provides that new sub-section (2B) will apply where Parliament
is prorogued at the end of a session and lists at (a) to (c), the specific circumstances.

New sub-section (2B) allows a resolution to retain its statutory effect, provided a Bill
containing equivalent provisionsis presented to the House within the first thirty sitting
days of the next session.

New sub-section (2C) defines ‘sitting day’.

New sub-section (2D) makes it clear that if a Bill has been amended as envisaged in
new sub-section (2A)(a), it does not matter if an order to resume the proceedingsin the
next session, is made before the amendment.

Background Note

8.

10.

Section 50 FA 1973 provides temporary statutory effect to House of Commons
resolutions for stamp duty. The principal practical application of this is to allow the
Government to vary or abolish stamp duty on a provisiona basis between the Budget
and the enactment of the Finance Bill.

Under current legidation, such a resolution will fall if Parliament is prorogued. This
became an issue when the Government moved to spring to spring parliamentary
sessions, as it is now more likely that Parliament will be prorogued in May, between
Budget Day and Royal Assent to the Finance Bill.

These changes will ensure that a resolution for stamp duty will remain effective until
replaced by an Act of Parliament. It will bring the provisions regarding resolutions for
stamp duty into line with the changes made for other taxesin the Provisional Collection
of Taxes Act 1968 by Finance Act 2011.

Section 117 and Schedule 25; Inheritance Tax

Summary

1

This Schedule makesanumber of amendmentsto the Inheritance Tax Act 1984 (IHTA).
The Schedule:

a. Extends the freeze on the inheritance tax (IHT) nil-rate band at £325,000 until
2017-18.

b. Ensures that funds in foreign currency accounts in UK banks which are
disregarded for inheritance tax (IHT) purposes in determining the value of a
person’s estate on death are treated in asimilar way to excluded property for the
purposes of restricting the deduction of aliability.

c. Introduces a new provision to treat income arising in “Relevant Property” trusts
which remains undistributed for more than five years as part of the trust capital
when calculating the ten year anniversary charge; and

d. changesthedatesby whichtrustees must deliver an Inheritance Tax (IHT) account
and pay tax due for charges arising under Chapter 3 of Part 3 of IHTA.

Details of the Schedule
Rate bands for tax years 2015-16, 2016-17 and 2017-18
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Paragraph 2 disapplies section 8 of IHTA for the tax years 2015-16, 2016-17 and
2017-18. Section 8 applies if the consumer pricesindex (CPI) for September is higher
than it wasfor the previous September, and provides for an increase in the nil-rate band
from the following April by the same percentage as the increase in CPI (rounded up to
the nearest £1,000). The effect of the section is that the nil-rate band is not increased
for theyears 2015-16 to 2017-18 inclusive.

Treatment of certain liabilities

3.
4,

10.

11.

12.

Paragraph 3(1) inserts new section 162AA into IHTA.

New section 162AA sets out how liabilities attributable to financing non-residents
foreign currency accounts will be treated.

New section 162AA (1) explainsthat the section applieswhere abalance on aqualifying
foreign currency account (the “relevant balance”) is to be left out of account under
section 157 IHTA in determining the val ue of adeceased person’ sestate, and that person
had borrowed money which was held in that account or had aliability which indirectly
financed the funds held in that account. Section 157 providesthat balances on UK bank
accounts denominated in aforeign currency held by an individual who is not domiciled
and not resident in the UK immediately before death will not be taken into account in
determining the value of that person’s estate.

New section 162AA(2) provides that the liability may only be allowed as a deduction
to the extent permitted in subsection (3). This subsection therefore disallows the
liability if the borrowed money financed the relevant balance, unless it is allowed by
subsection (3).

New sections 162AA(3) and (4) provide that if the if the liability exceeds the relevant
balance, the excess may be alowed as a deduction as long as the excess has not
arisen as aresult of tax avoidance arrangements as defined in subsection (5) or due to
manipulation of the value of the liability.

Paragraph 3(2) makes amendments to section 162C of IHTA which contain
supplementary provisions for sections 162A and 162B.

Paragraph 3(3) and (4) make consequential amendments as a result of the insertion of
new section 162AA.

Paragraph 3(5) inserts new subsection 162C(1A) which provides a priority order
for how a partial repayment of the liability before death should be applied when
determining the value of an estate on death. The repayment isapplied first to any part of
theliability that was not attributable to excluded property or to property which qualifies
for relief (relievable property) or to relevant balances, then to any part used to finance
relievable property, then to any part attributable to relevant balances, and finally to any
part attributable to excluded property. The effect of this subsection is that any part of
the liability which might be allowable as a deduction is treated as paid off before any
part which would be restricted or disallowed.

Paragraph 3(6) makes consequential amendments to section 162C(2) which provides a
similar priority rulefor partial repayment of theliability in cases other than on death. In
these cases, section 157 does not apply so any part of aliability that was attributed
to financing a relevant balance is treated as paid off before any part which would be
restricted or disallowed.

Paragraph 3(7) inserts new paragraph 175A(7)(aa) into section 175A of IHTA which
dealswith partial repayment of liabilitiesafter death. Where aliability hasbeen partialy
repaid after death, the new paragraph specifiesthat any part of the liability attributable
to relevant balancesistaken to berepaid after any part which is attributable to excluded
property, but before any part which is attributable to relievable property.
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Paragraph 3(8) explains that the amendments have effect for transfers of value made,
or treated as made, on or after the date of Royal Assent to Finance Act 2014.

Ten year anniversary charge

14.
15.

16.

17.

18.

19.

20.

Paragraph 4 adds new subsections (1A), (1B) and (1C) to section 64 of IHTA.

New subsection (1A) setsout the conditionsfor treating property held by the trustees of
asettlement aspart of thetrust capital when calculating theten year charge (the deeming
rule). Those conditions are that the property isincome of the settlement, it arose before
the start of the five years ending immediately before the ten year anniversary, it arose
from relevant property comprised in the settlement and when the income arose no
person was beneficially entitled to an Interest in Possession in the underlying property.

New subsection (1B) excludes from the deeming rule (in the case of settlements made
by persons not domiciled in the UK) income which arose from relevant property but is
at the ten year charge represented by property situated outside the UK or isrepresented
by aholding in an Authorised Unit Trust or Open-Ended Investment Company.

New subsection (1C) excludesfrom the deeming ruleincome which arose from relevant
property but which is reinvested in exempt gilts which would (if properly treated as
accumulated income) be excluded property.

New subsection (1C)(b) ensures that that exempt gilts within a settlement will only be
excluded property where all the beneficiarieswho could ever become entitled to capital
or income from the settled property meet the necessary condition.

Paragraph 4(2) amends section 66 of IHTA and adds new subsection 2A. The effect
of the amendment is that income brought within the charge as a result of s 64(1A) is
charged to tax at the full rate in section 66(1).

Paragraph 4(3) providesfor the changesto apply to tax charges arising under section 64
IHTA on or after 6 April 2014.

Delivery of account and payment of tax

21

22.

23.

24,

Paragraph 5(1) adds a new paragraph (ad) to subsection 216(6) of IHTA. The effect of
paragraph (ad) isthat trustees of settlementson which tax is chargeable under Chapter 3
of Part 3 of IHTA, must deliver the IHT account six months after the end of the month
in which the chargeable event occurs.

Paragraph 5(2) adds a new subsection (3C) to section 226 of IHTA. The effect of
subsection (3C) is that the due date for payment of tax chargeable under Chapter 3 of
Part 3 of IHTA 1984, is six months after the end of the month in which the chargeable
transfer ismade. Subsection (3C) does not affect the provision at section 226(3B) which
sets out the payment date where a settlor dies within seven years of a transfer and
additional liability arises under Chapter 3 of Part 3 IHTA.

Paragraph 5(3) amends section 233 IHTA (interest on unpaid tax) to bring it into line
with the new payment date.

Paragraph 5(4) provides for the changes to apply to tax charges arising on or after
6 April 2014.

Background Note
Rate bands for tax years 2015-16, 2016-17 and 2017-18

25.

26.

The rates of IHT are set out in the Table in Schedule 1 of IHTA. The IHT nil-rate
band is the amount below which no IHT is charged. It is automatically indexed in line
with inflation each year unless the Government decides otherwise and has generally
increased every year up to 2009-10.

Section 8 of Finance Act 2010 set the limit of the nil-rate band at £325,000 for the years
2010-11 to 2014-15 inclusive.
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At Budget 2013 the Government announced that the nil-rate band would remain frozen
until 2017-18. This supersedes previous announcements.

Treatment of certain liabilities

28.

29.

30.

31

IHT isnormally charged on the net value of a deceased person’s estate after deducting
liabilities outstanding at the date of death, reliefs, exemptions and the nil-rate band.
Property which is situated outside the UK and which belongs to, or was settled by, a
non-UK domiciled individual is*excluded property’. It does not form part of aperson’s
estate and is not chargeable to IHT.

New provisionsin section 162A IHTA introduced by Schedule 36 of Finance Act 2013
disallow a deduction for aliability if it has been used directly or indirectly to acquire
excluded property, or to maintain or enhance such property, except in a few specified
circumstances, because the excluded property is not chargeable to IHT.

Balances in a UK bank account which is denominated in a foreign currency and
which are not taken into account in determining the value of aperson’s estate on death
are not chargeable to IHT yet are not excluded property. They would therefore not be
affected by the provisionsin section 162A and could still be used to alow an individual
to secure adebt against property situated inthe UK to reduceitsvaluefor IHT purposes,
but retain the borrowed money in such away that it was not subject to IHT.

The amendments made by this section will prevent the use of foreign currency accounts
held by an individual who is not domiciled and not resident in the UK as a means of
sidestepping the new provisionsin section 162A.

Ten year anniversary charge

32.

33.

Whereincomeisregularly or formally accumulated thereislittle doubt about the correct
treatment of the accumulations within the cal culation of relevant property charges. But
it can be different where income remains undistributed for long periods and the trustees
have not made any formal accumulation. In such cases there can be uncertainty about
how the cal culations should be undertaken, resulting in questionsto, or correspondence
with, HMRC to establish an acceptable treatment.

New s64(1A) will treat income that has remained undistributed for more than five years
at thedate of theten year anniversary asif it was part of thetrust capital for the purposes
of theten year anniversary charge. To avoid the need for trustees to keep very detailed
records, tax would be charged on the ten year anniversary at the full rate on any such
undistributed income without any proportionate reduction to reflect the period during
which the income has been retained.

Delivery of account and payment of tax

34.

35.

36.

37.

Thetimelimitsfor reporting IHT periodic and exit charges arising under chapter 3 part
3 of IHTA that trustees are accountable for differ from the time limits for paying any
IHT due under chapter 3 part 3 IHTA.

The time limit for delivering an account is currently 12 months from the end of the
month in which the transfer is made or if later, three months from the date when the
trustee first becomes liable for the tax.

Thetime limitsfor paying IHT charges are:

» For chargeable events after 5 April and before 1 October, on 30 April in the
following year, and

» for chargeable events after 30 September and before 6 April, six months after the
end of the month in which the chargeable event took place.

This change aligns and simplifies the filing and payment dates for these charges.
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Section 118: Giftsto the Nation: Estate Duty

Summary

1

This section corrects atechnical flaw in the legisation and will ensure that the Cultural
Gifts Scheme worksin line with the publicly stated policy.

Details of the Section

2.

7.

Subsection 1 introduces new paragraph 32A to schedule 14 to FA 2012. New paragraph
32A(1) providesthat it appliesto a gift of an object which, if it had been a sale, would
giverise to a charge to estate duty under section 40 of FA 1930. Thisis to ensure that
it catches only objects where there is still latent estate duty.

New sub-paragraph 32A(2) providesthat estate duty becomes chargeabl e on such a gift
asif it wereasale, subject to the limitation imposed by paragraph 33(2) of Schedule 14,
which stipulates that where the rate of tax on the disposal is higher than the maximum
rate of inheritance tax the donor will need to only pay the difference.

New sub-paragraph 32A(3) applies the new paragraph 32A to Northern Ireland.

Subsections 2 and 3 provide for the removal of the latent estate duty liability in cases
where objects with the latent liability are gifted under the scheme prior to the date the
amendment to the legidation receives Royal Assent. This will avoid any unintended
consequences for receiving institutions.

Subsection 4 states that a “qualifying gift” referred to in subsection 2 has the same
meaning asin Schedule 14 to FA 2012.

Subsection 5 applies the provisions in subsections 2 and 3 to Northern Ireland.

Background Note

8.

10.

11.

The Cultural Gifts Scheme was introduced by Schedule 14 to the Finance Act (FA)
2012 and commenced on 1 April 2013 by virtue of the Finance Act 2012, Schedule 14
(Appointed Day) Order 2013.

Paragraph 33 of Schedule 14 provides a partial exemption from estate duty on exempt
objects which would otherwise have become chargeable under Schedule 5 of the
Inheritance Tax Act 1984 on a gift of property under the scheme.

The exemption is intended to be limited to the amount that would be chargeable if the
rate of tax were the same as the rate of Inheritance Tax, currently 40 per cent. Where
therate of estate duty attached to the exempt object is more than the rate of inheritance
tax, the policy intention is that the excess amount should become chargeable.

The technical flaw in the existing legislation meant that in some cases the latent estate
duty would not have come into charge on a gift, and hence remained with the gifted
object. New paragraph 32A ensures that the intended amount of estate duty comesinto
charge and extinguishes any further liability in the future.

Section 119: Bank Levy: Ratesfrom 1 January 2014

Summary

1

This section amends the rate at which the bank levy is charged from 1 January 2014
onwards.

Details of the Section

2.

Subsection (2) increases the bank levy rates from 1 January 2014.
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Subsection (3) introduces into the table of rates at paragraph 7(2), Schedule 19 to
Finance Act 2013 the new bank levy rates for the period 1 January 2014 onwards.

Subsection (4) removes section 203 of FA 2013 which contained the previous rates
applicable from 1 January 2014 (old rates).

Subsection (5) provides that the new rate changes made by subsections (2) to (4)
are treated as having come into force on 1 January 2014. As a consequence of this,
section 203 of FA 2013 is treated as never having come into force.

Subsections (6) to (12) provide transitional provisions for collecting the additional
amounts of bank levy that arise from the introduction of the new rates. Where an
instalment payment in respect of achargeable period ending on or after 1 January 2014
is due before the date of Royal Assent of Finance Act 2014 (17 July 2014), the first
instalment for the same chargeable period due after Royal Assent isincreased by the
adjustment amount. The adjustment amount isthe difference between what was actually
paid in the pre-Royal Assent instalment and what would have been due if the post
Royal Assent rates had been applied. If there is no instalment for the same chargeable
period due after Royal Assent then afurther instalment, equal to the adjustment amount,
becomes due 30 days after Royal Assent.

Subsection (13) provides definitions of terms used in this section.

Background Note

8.

10.

The bank levy is an annual balance sheet charge based upon the chargeable equities
and liabilities of all UK banks and building society groups, foreign banks and banking
groups operating in the UK and UK banks in non-banking groups from 1 January 2011
onwards.

Bank levy istreated as if it is corporation tax, and the relevant entity or, in the case
of a banking group, the “the responsible member” (see paragraph 54, Schedule 19) is
required to both make a return of the bank levy (as part of its company tax return) and
to pay the bank levy.

Entities that pay the bank levy are required to do so under the provisions of The
Corporation Tax (Instalment Payments) Regulations 1998 (S.I. 1998/3175).

Section 120 and Schedule 26: the Bank Levy: Miscellaneous Changes

Summary

1

This Schedule introduces changes to the bank levy arising from a review of the
operational efficiency of the levy.

Details of the Schedule

2.

Paragraphs 2 -7 remove the existing rules in paragraphs 15, 17, 19, 21 and 27,
Schedule 19 Finance Act 2011 that require items that qualify as High Quality Liquid
Assets to be deducted firstly from long term liabilities. Thisrule is replaced by a new
rule, which restrictsthe reduction in respect of itemsthat qualify asHigh Quality Liquid
Assetsto half, where they are set against short term liabilities.

Paragraph 8 amends the rule for calculating protected deposits. It removes the
provisions in paragraph 29(4) — (6), Schedule 19, Finance Act 2011 which alow
protected deposits to be calculated by reference to the amount of deposit, or other
amount, on which the deposit protection fee or premium is cal cul ated.

Paragraph 9(2) replaces the existing definition of Tier 1 capital at paragraph 30(2),

Schedule 19, Finance Act 2011 with a new definition of Tier 1 capital based upon
Article 25 of the Capital Resources Directive (“CRR”) including the transitional
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provisionsin Part 10. This ensures that the bank levy definition of equity and liabilities
that are excluded as Tier 1 capital remains aligned with the regulatory definition.
Paragraph 9(2) also introduces new paragraph 30(3).

New paragraph 30(3)(a) ensures that when calculating Tier 1 capital equity and
liabilities, that for the purposes of the CRR the Prudentia Regulation Authority
(“PRA”) isthe competent authority in all cases.

New paragraph 30(3)(b) ensures that when calculating Tier 1 capital equity and
liabilities, the only determinations and discretions that can be taken into account are
those that have been published in accordance with the requirements in the CRR. Any
determination and discretions that are not published cannot be taken into account when
calculating Tier 1 capital equity and liabilities.

New paragraph 30(3)(c) provides that the CRR will apply asif al entities and groups
were subject to the PRA handbook before 1 January 2014, ensuring that the transitional
rules within the CRR that apply to the “old” PRA Handbook rules can be applied fully.

As part of the regulatory reform agenda, there is a drive to introduce central
clearing of derivatives and securities viaregulated central counterparties. Paragraph 10
introduces new paragraph 38A which excludes liabilities that arise on banks balance
sheets in respect of collateral provided as Qualifying Central Counterparty (“QCP”)
margin that banks have passed on to a central counterparty, authorised or recognised
under European Markets Infrastructure Regul ations.

New paragraph 38A(2) determines the amount that can be excluded as QCP margin.
It provides that QCP margin is the cash collateral that exceeds the fair value of the
underlying traded instrument, and relates to an asset (or reduced liability) arising from
collateral passed on to the QCP.

Paragraph 11 prevents derivative contract liabilities from being long term for bank levy
purposes. As aresult any un-netted derivative contract liabilities will be deemed to be
short term.

Paragraph 12 widens the scope of the power at paragraph 81, Schedule 19, Finance
Act 2011, so that it can be used to make secondary regulations where new regulatory
requirements are introduced by any EU or other domestic legislation.

Paragraph 13 providestransitional provisionsfor collecting additional amounts of bank
levy that may arise from the bank levy review changes that have effect from 1 January
2014 (Tier 1 regulatory capital definition and client clearing exclusion). Where an
instalment payment in respect of achargeable period ending on or after 1 January 2014
is due before the date of Royal Assent of Finance Act 2014 (17 July 2014), the first
instalment for the same chargeable period due after Royal Assent isincreased by the
adjustment amount. The adjustment amount isthe difference between what was actually
paid in the pre-Royal Assent instalment and what would have been due if the post
Royal Assent rates had been applied. If there is no instalment for the same chargeable
period due after Royal Assent then afurther instalment, equal to the adjustment amount,
becomes due 30 days after Royal Assent.

Background Note

13.

14.

The Government announced when it introduced the bank levy that it would review the
design of the levy in 2013. A consultation document was published on 4 July 2013
setting out various areas where the Government sought views. The consultation closed
on 26 September 2013. A consultation response document was published
on 10 December 2013 and is available on the GOV .UK website.

The changes above arise as aresult of this consultation and were introduced in Finance
Act 2014.
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Section 121: Rates of Gaming Duty

Summary

1 Thissection increasesthe grossgaming yield (GGY') bandsfor gaming duty inlinewith
inflation for accounting periods starting on or after 1 April 2014.

Details of the Section

2. Subsection (1) substitutes a new table for the existing table in section 11 (2) of the
Finance Act 1997 which has the effect of increasing the gross gaming yield bands for
gaming duty.

3. Subsection (2) providesfor this change to have effect for accounting periods on or after
1 April 2014.

Background Note

4, Gaming Duty is charged on any premisesin the UK where dutiable gaming takes place.
Dutiable gaming includes the playing of casino games such as roulette, baccarat, and
blackjack. The amount of duty is calculated by reference to bands of GGY (i.e. gross
profits) for that accounting period. For example, duty will be paid at arate of 15 per
cent on thefirst £2,302,000 of GGY,, then 20 per cent for the next £1,587,000 of GGY,
and so on. Gaming Duty is charged on premisesin respect of accounting periods of six
months, normally beginning on 1 April and 1 October, with an interim payment which
is calculated and due after three months.

5. The change made by this measure increases the GGY bands but makes no changes to
therates. The basis of revalorisation of the bandsisthe Retail Price Index (RPI) for the
year ended 31 December 2013. In this case the RPI was calculated at 2.64 per cent.

Section 122: Rate of Bingo Duty

Summary

1 This section provides for areduction in the rate of bingo duty for accounting periods
beginning on or after 30 June 2014.

Details of the Section

2. Subsection (1) reduces the rate of bingo duty in section 17(1)(b) of the Betting and
Gaming Duties Act 1981 from 20 per cent to 10 per cent.

3. Subsection (2) provides that this has effect in relation to bingo duty accounting periods
beginning on or after 30 June 2014.

Background Note

4, Bingo duty is currently charged at the rate of 20 per cent of a person's bingo promotion
profits for an accounting period. The amount of a person's bingo promotions profitsis
the amount of bingo recei pts minus the amount of expenditure on bingo winnings. This
amendment reduces the rate to 10 per cent.

Section 123: Exemption from Bingo Duty: Small-Scale Amusements Provided
Commercially

Summary

1 Thissection providesfor an amendment to the bingo duty exemption provision affecting
adult gaming centres (AGC).
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Details of the Section

2. Subsection (1) substitutes the reference to an amusement machine licence in paragraph
5(1) of Schedule 3 to the Betting and Gaming Duties Act 1981 with a reference to
machine games duty.

3. Subsection (2) provides that the amendment made by this section shall apply to games
of bingo which begin to be played on or after the date of Royal Assent.

Background Note

4, Thelaw providing for exemption from bingo duty isto befound in Part 1 of Schedule 3
to the Betting and Gaming Duties Act 1981. Paragraph 5 deals with the exemptions
available to small-scale amusements provided commercially.

5. Paragraph 5(1)(b) describesthe conditionsthat must be met for small-scale amusements
provided commercialy to be exempted from bingo duty. One condition is that
an amusement machine licence should be in force. However, amusement machine
licence duty was repealed by the Finance Act 2012 when it was replaced by machines
games duty. The reference to an amusement machine licence in paragraph 5 (1) (b)
became redundant at that point. This section replaces the reference with an equivalent
requirement in relation to machine games duty.

Section 124: Rates of Machine Games Duty

Summary

1 This section amends the machine games duty (MGD) legidlation in Schedule 24 to
Finance Act 2012 by introducing athird type of machinefor duty purposes and a higher
rate of duty.

Details of the Section

2. Subsection (2) substitutes a new paragraph 5 of Schedule 24 to FA 2012 to make
provision for three types of machine to be defined by reference to the highest charge
payable for playing a game and the highest cash prize that can be won from playing
a game, and to provide that the specified values may be increased by secondary
legislation.

3. Subsection (3) amends paragraph 6 of Schedule 24 to FA 2012, which describes how
the duty is charged, to introduce a third type of machine, “type 3 machines’, into the
equation..

4, Subsection (4) substitutesanew paragraph 9 of Schedule 24 to FA 2012, which provides
the MGD rates, to introduce a higher rate.

5. Subsection (5) makes a consequential revacation of secondary legislation.

Background Note

6. The MGD legislation has been amended to introduce a high rate of 25 per cent that
will apply to the net takings from a specific type of high stake and high prize gaming
machine. Under the Gambling Act 2005 these machines are regulated as Category B2
gaming machines and are typically found in betting shops.

Sections 125-198 and Schedules 27-29: Betting and Gaming Duties

Summary

1 These sections and Schedules make provision for changing the scope of genera betting
duty, pool betting duty and remote gaming duty so that they are charged on a place of
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consumption basis. They replace the taxing, administration and enforcement provisions
for these duties in the Betting and Gaming Duties Act 1981.

Details of the Sections and Schedules

Part 3 — General betting duty, pool betting duty and remote gaming duty

Chapter 1 General betting duty

2.
3.

10.

11.

Chapter 1 contains sections 125 to 142 which make provision for general betting duty.

Section 126 defines a general bet as one made by any person at a place in the United
Kingdom where bets are taken, made with abookmaker by a UK person, or, made with
abookmaker by anon-UK corporate body and the bookmaker knows that a UK person
isapotential beneficiary, subject to exclusionsand specified exemptions. Excluded bets
are defined at section 187.

Section 127 describes how a bookmaker’s profits are calculated for the purpose of
charging duty on general bets and provides that if the calculation produces a negative
amount it is to be treated as nil and the negative amount may be carried forward to
reduce future profits.

Section 128 defines a spread bet, describeswhen such betsareto be treated as*“financial
spread bets’ or “non-financial spread bets’, and allows HM Revenue & Customs
(HMRC) to provide by secondary legislation whether abet is or is not to be treated as
afinancial spread bet.

Section 129 providesfor general betting duty to be charged on financial spread betsthat
are made with a bookmaker who is in the United Kingdom. It further describes how a
bookmaker’ s profits are calculated for the purpose of charging duty on financial spread
bets and provides that if the calculation produces a negative amount it is to be treated
as nil and the negative amount may be carried forward to reduce future profits.

Section 130 providesfor general betting duty to be charged on non-financial spread bets
that are made with abookmaker who isin the United Kingdom. It further describes how
abookmaker’s profits are calculated for the purpose of charging duty on non-financial
spread bets and provides that if the calculation produces a negative amount it is to be
treated as nil and the negative amount may be carried forward to reduce future profits.

Section 131 describes how a bookmaker’s “ordinary profits’ are calculated for the
purpose of charging duty under sections 127, 129 and 130. These are stakes that fall
due in a period minus amounts paid as winnings) in the accounting period.

Section 132 describes a bookmaker’s “retained winnings profits’ for the purpose
of charging duty under sections 127, 129 and 130. These are amounts which have
previousdy been transferred to the account of a person (“P’) as winnings under
section 140, but which P is subsequently prevented from withdrawing.

Section 133 provides that where a person (a “bet-broker”) provides facilities in the
course of a business (other than a betting exchange under section 141) that allows a
“bettor” to make bets with a “bet taker”, or acts as an agent for the bettor, the bet-
broker will be treated as a bookmaker and will have the same liability as the bet taker
to account for duty on those bets.

Section 134 defines a “Chapter 1 pool bet” as one that relates only to horse racing
or dog racing, is made by any person at a place in the United Kingdom where bets
are taken, is made with a bookmaker by a UK person, or, made with a bookmaker by
anon-UK corporate body and the bookmaker knows that a UK person is a potential
beneficiary, subject to exclusions and specified exemptions. Excluded bets are defined
at section 187.
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Subsections 134(5) and (6) divide Chapter 1 pool bets into “pooled stake” and
“ordinary” bets and describe pooled stake Chapter 1 bets as bets where the bookmaker
assigns some, or al, of the customers' stake money to afund from which winnings will
be paid.

Section 135 describes how a bookmaker’s profits are calculated for the purpose of
charging duty on Chapter 1 pool bets and provides that if the calculation produces a
negative amount it isto betreated as nil and the negative amount may be carried forward
to reduce future profits.

Section 136 describes how a bookmaker’ s profits from pooled stake Chapter 1 bets are
calculated for the purpose of charging duty under section 135. Subsection (1) describes
the steps to be taken in order to calculate the profits. Subsection (2) describes how to
calculate the “relevant proportion” if needed for step 2 in Subsection (1). Subsection
(3) describes the conditions to be met before a top-up payment can be assigned to a
fund and allows the Commissioners to publish a notice to determine the appropriate
proportion in relation to a top up payment. Subsection (5) provides a definition of
“relevant stake money”.

Section 137 describes how a bookmaker’ s profits from ordinary Chapter 1 pool betsare
calculated for the purpose of charging duty under section 135. These are stakes duein
the accounting period minus winnings paid in an accounting period.

Section 138 describes a bookmaker’s profits on retained winnings on Chapter 1 pool
bets for the purpose of charging duty under section 135. These are amounts which
have previously been transferred to the account of a person (*P’) as winnings under
section 140 and been included in the duty calculations at sections 136 or 137, but which
P is subsequently prevented from withdrawing.

Section 139 makes provision about stake money for the purposes of Chapter 1 of this
Part. Subsection (3) provides that where a person knows how much they stand to lose
when they make a bet, the bookmaker must account for the stake when the bet is made
regardless of whether the money has actually been paid; subsection (4) provides that
where a bookmaker offers free or cut price bets, the full notional value of the stake
will be deemed to be due to the bookmaker at the time the bet is made; subsection (5)
provides that any payment that is made by the person who makes a bet shall be treated
as stake money unless the bookmaker can prove otherwise; and subsection (6) prevents
abookmaker from making any deductions to reduce the value of dutiable stakes,

Section 140 makes provision about winnings for the purposes of Chapter 1 of this Part.
Only winnings in the form of money can be taken into account when making duty
calculations. Winningswill also include money that is held in an account for a person if
that person isfreeto withdraw it on demand. Subsection (3) allowsfor HM Revenue &
Customs to make regulations about when winnings will be deemed to have been paid.

Section 141 defines a betting exchange as a business that allows one person to make
a bet with another person but does not provide premises for use by those persons, and
provides that general betting duty will be charged on any commissions from a UK
person.

Section 142 provides that all general betting duty that is chargeable shall become due
at the end of the accounting period, and describes the persons by whom the duty is to
be paid and from whom it may be recovered.

Chapter 2 Pool betting duty

21.
22.

Chapter 2 contains sections 143 to 153 which make provision for pool betting.

Section 143 defines a Chapter 2 pool bet as one made by any person at a place in the
United Kingdom where bets are taken, made with a bookmaker by a UK person, or,
made with a bookmaker by a non-UK corporate body and the bookmaker knows that
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aUK person isapotential beneficiary, subject to exclusions and specified exemptions.
Bets made for community benefit are described at section 153, and excluded bets are
defined at section 187.

Subsections 143 (5) and (6) divide Chapter 2 pool bets into “pooled stake” and
“ordinary” bets and describe pooled stake Chapter 2 bets as bets where the bookmaker
assigns some, or all, of the customers' stake money to afund from which winningswill
be paid.

Section 144 describes how a bookmaker’s profits are calculated for the purpose of
charging duty on Chapter 2 pool bets and provides that if the calculation produces a
negative amount it isto betreated as nil and the negative amount may be carried forward
to reduce future profits.

Section 145 describes how a bookmaker’ s profits from pooled stake Chapter 2 bets are
calculated for the purpose of charging duty under section 144. Subsection (1) describes
the steps to be taken in order to calculate the profits. Subsection (2) describes how to
calculate the “relevant proportion” if needed for step 2 in Subsection (1). Subsection
(3) describes the conditions to be met before a top-up payment can be assigned to a
fund and allows the Commissioners to publish a notice to determine the appropriate
proportion in relation to a top up payment. Subsection (5) provides a definition of
“relevant stake money”.

Section 146 describes how abookmaker’ s profits from ordinary Chapter 2 pool betsare
calculated in an accounting period for the purpose of charging duty under section 144.
These are stakes due in the accounting period minus expenditure on winnings in the
accounting period.

Section 147 describes a bookmaker’s profits on retained winnings on Chapter 2 pool
bets for the purpose of charging duty under section 144. These are amounts which
have previously been transferred to the account of a person (“P’) as winnings under
section 149 and been included in the duty calculations at sections 145 or 146, but which
P is subsequently prevented from withdrawing.

Section 148 makes provision about stake money for the purposes of Chapter 2. Stake
money isthe aggregate of all amountsduein respect of abet. Any payment that is made
by the person who makes a bet shall be treated as stake money unless the bookmaker
can prove otherwise. Subsections (6) and (7) make provision about the timing of when
stakes fall due, subject to any regulations made under subsection (8).

Section 149 makes provision about winnings for the purposes of Chapter 2. Only
winnings in the form of money can be taken into account when making duty
calculations. Winnings will also include money that is held in an account for a person
if that personisfreetowithdraw it on demand. Under subsection (3) no account isto be
taken of winningsthat relate to free bets, and subsection (4) allows for HM Revenue &
Customs to make regulations about when winnings will be deemed to have been paid.

Section 150 provides that specified payments will be treated as bets.

Section 151 provides that all pool betting duty that is chargeable on Chapter 2 pool
bets shall become due at the end of the accounting period, and describes the persons by
whom the duty isto be paid and from whom it may be recovered.

Section 152 provides that notice must be given to HM Revenue & Customs when
someone relies on the “ community benefit” provisions at section 153 for an exemption
from pool betting duty. Subsection (2) allows the Commissioners to publish a notice
setting out how and when such notifications are to be made, and it allows the
Commissioners to waive the requirement to notify in certain situations.
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Section 153 describes the circumstances under which a pool bet may be regarded as a
bet made “for community benefit”. Such bets are excluded from any liability to pool
betting duty.

Chapter 3 Remote gaming duty

34.
35.

36.

37.

38.

39.

40.

41.

42.

43.

Chapter 3 contains sections 154 to 162 which make provision for remote gaming.

Section 154 defines “remote gaming” . Subsections (2) and (3) separate it into “pooled
prize gaming” and “ordinary gaming” and describe pooled prize gaming as remote
gaming where the provider assigns some, or all, of the customers' gaming payment to
agaming prize fund from which prizes will be provided.

Section 155 providesthat duty will be charged when a*“ chargeable person” participates
in remote gaming. Subsection 2 defines a chargeable person as being any UK person,
and any non-UK corporate body if the gaming provider knows that a UK person is a
potential beneficiary, subject to exclusions and specified exemptions. Subsections (4)
and (5) describe how a provider’s profits are calculated for the purpose of charging
duty, and provide that if the calculation produces a negative amount it is to be treated
as nil and the negative amount may be carried forward to reduce future profits.

Section 156 describes how a gaming provider’s profits from pooled prize gaming are
calculated for the purpose of charging duty under section 155. Subsection (1) describes
the steps to be taken in order to calculate the profits. Subsection (2) describes how to
calculate the “relevant proportion” if needed for step 2 in Subsection (1). Subsection
(3) describes the conditions to be met before a top-up payment can be assigned to a
fund and allows the Commissioners to publish a notice to determine the appropriate
proportion in relation to a top up payment. Subsection (5) provides a definition of
“relevant gaming payment”.

Section 157 describes how a gaming provider’s profits from ordinary gaming are
calculated for the purpose of charging duty under section 155. These are stakes duein
the accounting period minus expenditure on winnings in the accounting period.

Section 158 describes a gaming provider’'s profits on retained prizes for the purpose
of charging duty under section 155. These are amounts which have previously been
transferred to the account of a person (“P") as winnings under section 160 and been
included in the duty calculations at sections 156 or 157, but which P is subsequently
prevented from withdrawing.

Section 159 provides that any amounts that are paid in connection with, or that entitle
a UK person to participate in, remote gaming will be treated as a “gaming payment”.
Payments will be treated being made no later than the time when a person begins to
participate in the gaming, and, by means of secondary legislation, where a provider
offersfree or cut-price gaming, the Treasury may require full notional valueto be taken
into account.

Section 160 provides that the calculation of expenditure on prizes shall include the
payment of winningsto a customer’s account, and also alows for the return of any part
of customers’ gaming paymentsto be regarded asan expenditure on prizes. Thissection
further provides valuation provisions in respect of non-money prizes.

Section 161 specifiesthe circumstances under which remote gaming duty will not apply
and provides for additional exemptions to be granted, or existing exemptions to be
amended through secondary legislation.

Section 162 describes the persons who are liable for the duty, and those from whom
it may be recovered.
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Chapter 4 General

44,

45.

46.

47.

48.
49.

50.

51.

52.

53.

Chapter 4 contains sections 163 to 198 which make provision relating to administrative
matters, security and enforcement, offences and evidence, reviews and appeals,
definitions and supplementary matters.

Section 163 provides that the Commissioners are responsible for the collection and
management of general betting duty, pool betting duty and remote gaming duty.
Commissioners’ regulations may: require the manner and time in which the duties are
to be accounted for and paid, and; provide as appears necessary for the administration,
enforcement of and protection of revenue from the duties.

Section 164 provides for registration for the duties. The Commissioners must keep
registers, those carrying on relevant businesses or entering into relevant arrangements
may not do so without registering and the Commissioners may make regul ations about
registration. Inter alia, these regulations may provide that: the Commissioners can, in
specified circumstances require the appointment of a United Kingdom representative
responsible for making returns and/ or discharging liability, and; for the registration of
groups including that group members are jointly and severaly liable for each others
liabilities for the duties.

Section 165 provides that an accounting period is three consecutive months or another
period as provided for by Commissioners' regulations. The first day of an accounting
period isasdirected by the Commissioners. With the agreement of the Commissioners,
a person may have accounting periods longer or shorter than three months and/ or
periods may begin on days other than that specified in the Commissioners' direction on
the matter. The Commissioners may make transitional arrangements by direction.

Section 166 provides for Commissioners’ regulations about returns for the duties.

Section 167 provides for Commissioners’ regulations about payment of the duties and
that, subject to these regulations, section 12 of the Finance Act 1994 appliesin relation
to assessments to duty.

Section 168 provides for Commissioners' regulations about the provision and display
of information and records by specified persons.

Section 169 provides for the Treasury to make regulations about when stake money
and gaming payments are or are not treated as assigned to a stake fund or gaming
prize fund. The Commissioners may, by notice, make provision about stake funds and
gaming prize funds.

Section 170 provides that the Commissioners, may by notice, require a registrable
person to give security or further security in the following circumstances. there is a
serious risk that the duty will not be paid, or: the person isin a country or territory with
which the United Kingdom does not have satisfactory arrangementsfor the enforcement
of liabilities. The person has at least 30 days from the date of the notice to give security
and the notice has no effect if it isunder review or appeal.

Section 171 provides that the Commissioners may, by notice, require a registrable
person to appoint aUK representative, who must be approved by them, in circumstances
where the person isin a country or territory with which the United Kingdom does not
have satisfactory arrangements for the enforcement of liabilities. This notice may be
combined with anotice under section 170, and the appointment of arepresentative may
remove the need for a security under that section. The person has at least 30 days from
the date of the notice to give security and the notice has no effect if it is under review
or appeal.

Section 172 providesfor the review and appeal of aCommissioners' notice requiring a
person to give security or to appoint a UK representative.
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Section 173 provides that a person who does not comply with a notice requiring them
to give security or to appoint a UK representative is guilty of asummary offence.

Section 174 provides that the fraudulent evasion of general betting duty, pool betting
duty or remote gaming duty is an offence and further provision is made in respect of
penalties for such an offence.

Section 175 makes provision for specified failures and contraventions to attract
penalties under the Finance Act 1994.

Section 176 makes provision for any interest that may be charged under the Finance Act
2009 on general betting duty, pool betting duty or remote gaming duty may be enforced
asif it were an amount of duty.

Section 177 introduces Schedule 27 which sets out the process under which the
Commission may direct the Gambling Commission to revoke a person’s Remote
Operating Licence. The process may be begun where the person: isrequired to register
for aduty but has not done so; does not comply with conditions or requirementsrelating
to registration; has not paid a duty, or; is required to give security but has not done
s0. The Commissioners' decision issubject to review and appeal; following the review
and appeal proceduresin Finance Act 1994. Provision is made for a Remote Operating
Licence to be suspended as a stage before final revocation — a suspended licence may
bereinstated if, for example, the Commissioners’ decision to seek revocation is upheld
at one stage in the appeal process but overturned at a subsequent stage. This Schedule
further provides for the Gambling Commission to seek the Commissioners’ consent
before issuing a licence to the holder of a licence that has been suspended or revoked
under the provisions of this Schedule.

Section 178 provides that an offence committed by abody corporate is also committed
by any officer of that body corporate (except in certain circumstances).

Section 179 prevents HMRC officers from committing offences in the course of
enforcing these duties under the instructions of the Commissioners.

Section 180 provides for the circumstances in which a Commissioners’ certificate that
something has or has not happened, constitutes evidence of that occurrence until the
contrary is proved, and that copies of documents certified by the Commissioners as
such are admissible in proceedings.

Section 181 providesthat, in proceedings, on the question of whether relevant gambling
facilities were capable of being used in or from the United Kingdom, the burden of
proof lies on the person claiming that the facilities were not capable of being so used.

Section 182 providesfor certain decisionsto betreated asif they were appealable under
FA 1994.

Sections 183 - 189 define terms used in this Part of the Act.
Section 190 provides an index to some of the expressions used in this Part.

Section 191 provides that if an amount of money (stake money, gaming payment etc.)
isin acurrency other than sterling it must be converted into sterling using the London
closing exchange rate for the previous day. If such an exchange rate does not exist, the
rate to be used is that as set out in a Commissioners' notice.

Section 193 providesthat this Part does not cause anything unlawful to belawful (except
insofar as the Part makes specific provision).

Section 196 introduces Schedule 28 which contains consequential amendmentsto other
Acts that flow from this new legislation.
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Section 197 introduces Schedule 29 provides for transitional arrangements about the
tax treatment of bets etc. that are made before 1 December 2014 but where receipts are
not due, or winnings are not paid until after that date.

Section 198 makes provision for these changes to come into effect on the dates
specified.

Background Note

72.

These amendments have been made to ensure that general betting duty, pool betting
duty and remote gaming duty will be charged in relation to transactions made with
bookmakers or remote gaming providers by UK persons, or on premisesin the UK.

Sections 199 to 233 and Schedules 30-33: Follower Notices and Accelerated
Payments

Summary

1

These sections and Schedules introduce two new consequences for certain users of tax
arrangements.

Thefirstisapower for HMRCtoissuea‘follower notice’ wherethosetax arrangements
have been shown in a relevant judicial ruling not to give the asserted tax advantage.
The legislation sets out the steps that a taxpayer should take to settle their dispute with
HMRC in response to the ‘follower notice’, and what happens if a taxpayer elects not
to take those steps, including the possibility of a penalty. The taxpayer has a right of
appeal against any penalty charged under these provisions.

The second is arequirement to pay the amount of the asserted tax advantage to HMRC
on receipt of an ‘accelerated payment notice’. This notice can be given in three cases:

i. Where afollower noticeisissued, as described above.

ii. Where the tax arrangements are discloseable under the Disclosure of Tax
Avoidance Scheme (DOTAY) rules; or

iii. where HMRC is taking counteraction under the General Anti-Abuse Rule
(GAAR).

The measure applies to Income Tax (IT); Capital Gains Tax (CGT); Corporation Tax
(CT), including amounts chargeable as or treated as CT; Inheritance Tax (IHT); Stamp
Duty Land Tax (SDLT); and the Annual Tax on Enveloped Dwellings (ATED). The
legislation provides for further taxes to be added to the measure by Treasury Order.

Details of the Sections

Chapter 1 Introduction

Overview

5.

Section 199 isintroductory.

Main definitions

6.

Sections 200 to 203 contain definitions that apply across the whole Part.

Chapter 2 Follower Notices

Giving of follower notices

7.

Section 204 defines the conditions which must apply for HMRC to issue a follower
notice to a person.
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Subsection (2) provides the first condition that there is an open tax enquiry into that
person’s return or claim, or the person has made atax appeal.

Subsection (3) provides the second condition that the return or claim subject to the
enquiry, or the appeal, is made on the basis that the person obtains atax advantage from
the use of tax arrangements.

Subsection (4) providesthethird condition that there has been ajudicial ruling relevant
to the person’s return/claim or appeal.

Subsection (5) provides the fourth condition, that no previous follower notice has been
given to the person in respect of the same tax arrangements and tax advantage, unless
it was withdrawn.

Section 205 sets out the conditionsin which ajudicia ruling istreated as ‘relevant’.

Subsection (3) providesthat ajudicial ruling in another party’slitigation is relevant to
apersonif theruling relates to tax arrangements; the principles or reasoning behind the
ruling would, if applied to those arrangements, deny the advantage claimed or part of
it; and itisafina ruling.

Subsection (4) definesaruling asfinal if it ismade by the Supreme Court or, if made by
alower court or tribunal, no appeal ismade against it, permission to appeal isrefused or,
if an appeal ismade, it isabandoned or otherwise disposed of before it was determined.

Section 206 provides that a follower notice must identify the judicial ruling on which it
is based, explain why HMRC consider it is relevant to the person’s tax arrangements,
and set out the consequences of the taxpayer’ s action in response to the notice.

Representations

16.

Section 207 providesthat a person may make representations to HMRC within 90 days
of afollower notice being issued. The person may abject to a follower notice because
there is no open tax enquiry or appeal or no tax advantage was abtained by the return/
claim; that he has already been given afollower noticein respect of thetax arrangements
or tax advantage; that the judicia ruling is not relevant to his circumstances; or that
HMRC did not issue the notice within the time allowed following the relevant judicial
ruling. HMRC must consider the representations and notify the person that the follower
notice is confirmed or amended, or withdrawn.

Penalties

17.

18.

19.

20.

21,

Section 208 sets out the steps a taxpayer would need to take in response to a follower
notice in order to be regarded as having taken the necessary corrective action. The
taxpayer is not compelled to take those steps, but the section sets out the consequences
where those steps are not taken.

Subsection (2) provides that a person who is issued with a follower notice becomes
liable to apenalty if he does not take corrective action before the specified time.

Subsection (5) defines the first step of the corrective action as the taxpayer amending
his return or claim to counteract the tax advantage claimed if the follower noticeisin
respect of an open tax enquiry, or taking all necessary action to reach agreement with
HMRC to relinquish the denied advantage if the notice is issued in respect of a tax

appeal.

Subsection (6) defines the second step of the corrective action as the taxpayer
confirming to HMRC that he hastaken thefirst step and advising them of the advantage
that will be denied and the further tax due as a result of the amendment to his return
or claim.

Subsection (8) sets out the time limits for taking the necessary corrective action.
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Subsection (9) provides that any time limit applied to prevent a taxpayer amending his
return or claim before the end of the tax enquiry is disregarded for the purposes of this
section.

Subsection (10) provides that a taxpayer may not appeal against a notice closing an
enquiry into hisreturn or claim where that notice gives effect to any amendment made
by the taxpayer in response to a follower notice.

Section 209 sets out the amount of a penalty under section 208.

Subsection (3) makes clear that where the taxpayer takes corrective action, within the
required time, to counteract or relinquish part of the denied advantage, any penalty
under section 208 is to be based on the amount not counteracted or relinquished.

Section 210 sets out how a penalty may be reduced for co-operation.

Subsection (3) sets out how the taxpayer can provide the co-operation required for
HMRC to reduce the penalty. The penalty can be reduced if the taxpayer:

* Givesreasonable help to HMRC to quantify the tax advantage;
» Counteracts the tax advantage (but after the time specified in section 208);

e Provides sufficient information for HMRC to counteract the tax advantage or to
reach agreement with the taxpayer to relinquish the tax advantage; and/or

e Gives HMRC access to records to allow HMRC to ensure the advantage is
counteracted.

Section 211 sets out how a penalty under this Chapter is assessed.

Subsection (2) requires HMRC to notify the taxpayer when a penalty is assessed, and
requires that the notice must state the tax period to which the penalty relates.

Subsection (5)(a) provides that in the case of afollower notice issued in respect of an
open tax enquiry, the penalty must be notified no later than 90 days after the enquiry
is closed.

Subsection (5)(b) provides that in the case of a follower notice issued in respect of a
pending appeal case, the penalty must be notified no later than 90 days after the taxpayer
takes the necessary action to agree his case with HMRC or withdraws his appeal. If
the litigation proceeds, the penalty must be issued no later than 90 days after the final
ruling is made.

Section 212 deals with situations where more than one penalty may arise in respect of
the same amount, and one of those penaltiesis a penalty under this Chapter.

Subsection (2) establishes alimit on the total amount of penalties where penalties may
apply under more than one penalty provision to the same amount of tax, and include
apenalty under section 208.

Subsection (2)(a) sets the general rule — that the aggregate amounts of the penalties
cannot exceed the “relevant percentage”, defined in subsection (5).

Subsection (2)(b) applies if one of the penalties applying is issued under Schedule 55
to the Finance Act 2009 (Penalty for Failure to Make Returns) because a return is
more than 6-months or 12-months outstanding. In such cases the maximum amount of
penalties aggregated under this section must not exceed the “relevant percentage”, or
£300 if greater.

Subsection (5) setsthe “relevant percentage” applicablein each case by referenceto the
penalty provision under which the other penalty is imposed reflecting the seriousness
of the default and whether the penalty concerns an offshore matter.

220



37.

38.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

Section 213 sets out that HMRC may alter an assessment to a penalty, either to increase
it where the denied advantage was underestimated, or to reduce it where the denied
advantage was overestimated.

Section 214 provides that a person may appeal against HMRC' s decision that a penalty
is payable and against the amount of any penalty. A person does not have to pay a
penalty before the appeal is determined. The grounds for appeal under this section
include an appeal on the basisthat therewasno judicial ruling relevant to the taxpayer’s
arrangements or that it was reasonable, taking all circumstances into account, for the
taxpayer to take no action in respect of the denied advantage. If a Tribunal finds that
it was reasonable for the taxpayer to take no such action, it may cancel the penalty but
the follower notice and any related accelerated payment notice remain valid.

Partnersand partnerships

39.

Section 215 makes reference to Schedule 31, which sets out how the rules of Chapter
2 apply to partners and partnerships.

Appealsout of time

40.

41.

42.

43.

45.

46.

Section 216 sets out what happens when there is a late appea against afinal judicial
ruling, so that the judicial ruling is no longer final. This could happen some time after
HMRC issues a‘follower notice’, at atime when that decision was regarded asfinal.

Subsection (2) provides for a follower notice to be suspended if an appeal is accepted
by acourt out of time in respect of arelevant ruling, until HMRC notifies the taxpayer
that the appeal has been abandoned or has reached afinal ruling.

Subsection (3) states that the limits of 90 days, or where appropriate 30 days, for the
taxpayer to comply with a follower notice do not include the period during which
a notice is suspended. This also applies to the ‘payment period’ for an accelerated
payment.

Subsection (6) provides that unless cancelled a follower notice continues once HMRC
notifies the taxpayer that the suspension is over and, if relevant, that the new judicial
ruling is now the final one for the purposes of the notice.

Subsection (7)(b) requiresHMRC to includein anoticeissued under subsection (2) any
changes to the final notice needed to take account of a new fina ruling.

Subsection (8) preventstheissue of further follower noticesto other taxpayersin respect
of the matter under appeal, unless that appeal is abandoned or otherwise disposed of
before it is determined. If the late appeal resultsin a new final ruling, subsection (9)
permits follower notices to be issued in relation to that new ruling.

Subsection (10) provides that when such an appeal is abandoned, the period between
when the person was given leave to appeal and the abandonment of the appeal does
not count towards the limit of 12 months from the date of the final ruling for HMRC
to issue afollower notice.

Transitional provision

47. Section 217 provides that where a judicia ruling was made before the date this Act
was passed, a follower notice may not be issued later than a date two years from the
day this Act was passed or one year from the day the return or claim was submitted
or appeal made, if later.

Defined terms

48. Section 218 contains definitions.
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Chapter 3 Accelerated Payments

Accelerated payment notices

49,

50.

51.

52.

53.

55.

56.

57.

58.

59.

60.

Section 219 explains the circumstances in which an accel erated payment notice may be
given. Three conditions must be met.

Subsection (2) sets out Condition A, which stipulates that there must be a tax enquiry
or atax appesal.

Subsection (3) sets out Condition B, which stipulates that a tax advantage has been
claimed that results from the arrangements in question.

Subsection (4) sets out Condition C, which has three alternatives. Any one of theseis
sufficient to trigger a notice (provided that Conditions A and B are also satisfied) but
more than one of them may be relevant and may be specified in the notice.

Subsection (5) explains what is meant in subsection (4) by “DOTAS
arrangements’. The starting point is that HMRC has issued a Scheme Reference
Number (SRN) under section 311 of FA 2004. In order to do so, HMRC must
have received a disclosure of notifiable arrangements or a notifiable proposa under
Part 7 of FA 2004, or must have successfully taken proceedings to require such a
disclosure. Subsection 5(c) addresses the situation under section 312(2)(b) of FA 2004
where the promoter must also provide the SRN to clients of arrangements that are
substantially the same as those that were the subject of the notified arrangements or
notified proposal.

Subsection (6) providesthat the DOTAS criterion ceasesto be satisfied if HMRC gives
notice under section 312(6) of FA 2004 that a promoter is no longer required to notify
aclient of the SRN.

Section 220 sets out the contents of an accelerated payment notice given while an
enquiry isin progress.

Subsection (3) requiresthat the amount of any accel erated payment must be determined
by a designated HMRC officer.

Subsections (4) and (5) set out how the amount is to be determined. For those cases
linked to a notice under Chapter 2, the amount is the same as would be required if the
taxpayer were to have taken the necessary action to settle the dispute. For cases subject
to the GAAR, the amount will be the same as specified in the GAAR counteraction
notice. Where DOTAS sthe only criterion, the amount must be determined to the best
of the designated officer’ sinformation and belief.

Subsection (6) deals with the situation where more than one Condition C under
section 219(4) may berelevant. In such acase, HMRC must stipulate which of them is
being applied to determine the amount of the accel erated payment. See section 227(5)
and (6) for circumstances where HM RC subsequently amends anotice where more than
one Condition C initially applied, but the Condition specified under this subsection or
section 221(5) falls away, and an alternative Condition C is still applicable.

Section 221 sets out how an accelerated payment notice is given for cases that are
under appeal. The ‘disputed tax’ isall or part of the tax charged in the assessment or
determination, or arising in consequence of a conclusion stated in a closure notice that
is the subject of the appeal.

Section 222 explains how representations may be made to HMRC about an accelerated
payment notice, the time limit for making those representations, and what HMRC must
doin response.
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Forms of accelerated payment

61.

62.

63.

65.

66.

67.

Section 223 explains the consequences of an accelerated payment notice given while
atax enquiry isin progress.

Subsection (3) explains that the accelerated payment is to be treated as a payment on
account of the tax in dispute. When the final liability is agreed, this payment will be
set against it, and any interest payable on that final liability will be adjusted so that no
interest will be charged on the amount of the accelerated payment from the date that
itispaid. If thefinal liability is lower than the accelerated payment any excess will
be repaid with interest.

Subsections (4) and (5) set out the time limits for making an accel erated payment.

Subsection (6) deals with the special case where Inheritance Tax is payable by
instalments. The due date for an accelerated payment that relates to those instalments
cannot be earlier than the due date for paying the instalment to which it relates.

Subsection (7) deals with the situation where the taxpayer pays some or al of the tax
in dispute before an accelerated payment is made. The amount paid will reduce the
amount of the accelerated payment that is outstanding.

Section 224 sets out how an accelerated payment notice operates for cases under
appeal. It operates by amending section 55 of TMA 1970, which applies to income
tax, PAYE, corporation tax and capital gains tax; and the equivaent rules for IHT,
SDLT and ATED. Any tax that isthe subject of an accelerated payment notice cannot
be postponed under section 55 of TMA 1970 (and the equivalents), and if the tax has
already been postponed the accel erated payment notice hasthe effect that it isno longer
postponed. Thetime limits for making the payment are the same as in section 223.

Section 225 amends the rule in section 56 of TMA 1970 (and its parallels for SDLT
and ATED) which directsthat the tax in dispute should be paid to the successful litigant
pending any further appeal. The amendment permits HMRC to apply to the tribunal or
court for an order not to repay thetax where HMRC pursuesafurther appeal and HMRC
considers there would be risk to the Exchequer in making the repayment at that stage.

Penalties

68.

Section 226 establishes a late payment penalty in respect of an accelerated
payment. The rates and structure are based on Schedule 56 to FA 2009, and a number
of paragraphs of that Schedule are applied with any necessary modification.

Withdrawal etc of accelerated payment notice

69.

70.

71.

72.

Section 227 explainsthe processfor and consequences of the withdrawal or amendment
of an accelerated payment notice.

Subsections (3) to (5) explain that where a particular Condition C ceases to apply, the
related accelerated payment notice must be withdrawn, but only to the extent that it
was given on the basis of that Condition. If another Condition C remainsin effect the
accelerated payment notice aso continues to have effect.

Subsections (6) and (7) explain what happens where more than one Condition C was
originaly applicable, and one of them was referenced as the basis of the accelerated
payment notice. Wherethat Condition no longer applies, HMRC must amend the notice
to state the aternative Condition C and must make any consequent reduction in the
amount of the accelerated payment.

Subsections (8), (9), (10) and (11) explain what happens when a notice given under
Chapter 2 is suspended while application is made for a late appeal against a relevant
judicial ruling. The accelerated payment notice is also suspended, but where the notice
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is also given under an alternative Condition C the notice remains in effect in relation
to that Condition.

73. Subsection (12) covers the situation where an accelerated payment notice is
withdrawn. Any amount paid isto be repaid with interest.

74, Subsection (13) covers the situation where the accelerated payment notice remains
in place, but the amount is reduced. If the taxpayer has paid more than the amount
specified in the modified notice any excessis repaid with interest.

Partnersand partnerships
75. Section 228 refers to the provisions for partners and partnershipsin Schedule 3.

Defined terms
76. Section 229 contains definitions for the purposes of Chapter 3.

Chapter 4 Miscellaneous and general provision

Stamp duty land tax and annual tax on enveloped dwellings

77. Section 230 makes specific modifications to apply these rulesto Stamp Duty Land Tax
(SDLT).

78. Subsections (2) to (8) bring in the effect of existing SDLT rules to different types of
joint purchaser, including partnerships and bodies of trustees.

79. Subsection (2) appliesthe general principle of joint and several liability for SDLT inthe
case of joint purchasers, apart from members of apartnership or trustees of a settlement,
to a payment or penalty that may arise under Chapter 2 and/or Chapter 3 in relation to
aliability to SDLT.

80. Subsections (4) and (5) apply the genera principle of joint and severa liability for
SDLT in the case of members of a partnership to a payment or penalty that may arise
under Chapter 2 and/or Chapter 3 in relation to aliability to SDLT.

81. Subsections (6) and (7) apply the genera principle of joint and severa liability for
SDLT in the case of trustees of a settlement to a payment or penalty that may arise
under Chapter 2 and/or Chapter 3 in relation to aliability to SDLT.

82. Section 231 makes specific modifications to apply these rules to the Annual Tax on
Enveloped Dwellings (ATED).

83. Subsection (2) applies the general principle of joint and severa liability for ATED in
the case of members of a partnership to a payment or penalty that may arise under
Chapter 2 and/or Chapter 3 in relation to an ATED liability.

84. Subsection (3) applies the general principle of joint and several liability for ATED to
the penalty that may arise under Chapter 2 in relation to an ATED liability.

85. Subsection (4) applies the general principle of joint and several liability for ATED to
an accelerated payment and any related late payment penalty in relation to an ATED
liability.

86. Subsection (5) requires HMRC to issue anotice under Chapter 2 and/or Chapter 3to all

persons who may be jointly and severally liable for a penalty or payment under these
rulesthat relatesto ATED.

Extension of Part by order

87. Section 232 provides for the Treasury to make an order to add other taxes to the scope
of the measure. This must be approved by Parliament under the affirmative procedure.
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Consequential amendments

88.

Section 233 introduces Schedule 33, which contains consequential amendments.

Details of the Schedules

Schedule 30: Section 208 Penalty: Value of the denied advantage

89.

90.

91.

92.

93.

94,

Paragraph 2(1) defines the value of the denied advantage as the additional amount of
tax due or payable resulting from the advantage being counteracted.

Paragraph 2(3) excludestwo specificitemsfrom the cal culation of the denied advantage
in respect of Corporation Tax. These are group relief and relief under section 458
of CTA 2010 in respect of repayment of loans, where that relief is deferred under
section 458(5) of CTA 2010.

Paragraph 3(2)(b) provides that 10 per cent of any part of aloss not used to reduce the
amount of tax due and payable shall be included in the value of the denied advantage.

Paragraph 3(4) provides that where a group of companies has an aggregate loss (for
Corporation Tax) group relief is not disregarded when quantifying the relevant denied
advantage.

Paragraph 3(5) provides that where the nature of the loss is, or the person’s
circumstances are, such that there is no reasonable prospect of the loss being used to
reduce atax liability of any person, there will be no penalty.

Paragraph 4 provides a specia rule for quantifying a tax advantage which comprises
the deferral of tax.

Schedule 31: Follower notices and partnerships

95.

96.

97.

98.

99.

100.

101.

102.

Paragraph 3(3) states that in respect of partnership returns, atax advantage arises from
tax arrangements if the arrangements increase or reduce any of the items required to
be included in a partnership return, and result in atax advantage for at least one of the
partners.

Paragraph 3(4)(a) providesthat any follower notice given to arepresentative partner or
his successor is not treated as a notice given to that person in any other capacity.

Paragraph 3(4)(b) provides that a representative partner and his successor are to be
treated as the same person in respect of any follower notice given to them in that

capacity.

Paragraph 4(2) provides that a penalty for not taking corrective action within the
specified timeis payable by each relevant partner.

Paragraph 5(2)(b) provides that each partner's share of the total penalty is the
appropriate share.

Paragraph 5(3) defines the appropriate share as the same share of profits or losses
apportioned to that partner in the accounting period, but if that information is not
available to HMRC, any such share as an officer of HMRC may determine.

Paragraph 5(4) provides that any reduction to the penalty for co-operation under
section 210 is calculated and applied to the total amount of penalties issued to the
partners.

Paragraph 5(6) provides that for the purposes of applying the maximum sum of
aggregated penalties under section 212, a penalty charged to arelevant partner isto be
treated as if it were calculated by reference to the amount of tax due from the partner
and so be subject to the aggregation limits.
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Paragraph 5(7) states that an appeal may be made against a decision that the partners
are liable to penalties or against the sum total of those penalties.

Paragraphs5(11) and 5(12) providefor the Treasury to make an order using the negative
procedure to vary the rates applied under this paragraph.

Schedule 32: Accelerated payments and partnerships

105.

106.

107.

108.

109.

110.

111

112.

Paragraphs 2 to 8 provide rules on when an accelerated payment notice can be sent to
partners in a partnership, in a case where there is an open enquiry, or a live appeadl,
which relates to the partnership return given under section 12AA of TMA 1970 (but
not to any other partnership circumstance, such as SDLT or ATED — for which, see
sections 223 and 224 respectively). Theserulesmirror the general position, but adapted
as appropriate for this specia case.

Paragraph 2(2) makes clear that an accel erated payment notice may not be given to the
representative partner in that capacity. An accelerated payment notice may be given to
that person if they are also arelevant partner (defined in paragraph 1(4)).

Paragraph 3 makes clear that although the open enquiry or appeal relates to the
partnership return, an accelerated payment will be required from each of the partners
individually, in the same way as the tax that they each pay on their share of the
partnership profits. Asaresult, all other provisions and consequences, such astheright
to make representations and the provision for a late payment penalty, apply to each
partner individually.

Paragraph 4 sets out the necessary modifications for the contents of a‘ partner payment
notice’, and sets out the meaning of ‘understated partner tax’.

Paragraph 5 makes clear that the right to make representations applies to each partner
individually.

Paragraph 6 makes clear that it is each partner individualy who must make the
accelerated payment.

Paragraph 7 makes clear that the late payment penalty rules of section 226 apply
in respect of each partner individually, and applies section 226 with appropriate
modifications.

Paragraph 8 applies, with appropriate modifications, the provisions of section 227
concerning withdrawal or modification of an accelerated payment notice to partner
payment notices.

Schedule 33 Consequential amendments

113.

114.

115.

116.

Paragraph 1 extends the ability of ataxpayer under section 9B of TMA 1970 to amend
their return during an enquiry to enable an amendment to be made for the purposes of
this Part.

Paragraph 2 disapplies the assessment provisions for penalties in sections 100 to 103
of TMA 1970 asthe penalties under this Part either have their own ng provision
(see section 211) or adopt other provisions (see section 226(7), adopting provisionsin
Schedule 56 to FA 2009).

Paragraph 3 disapplies the interaction provision in Schedule 24 to FA 2007 (penalties
for errors) so that a penalty under that Schedule is not reduced by the amount of a
penalty charged under this Part, calculated by reference to the same amount of tax.

Paragraph 4 disapplies the interaction provision in Schedule 41 to FA 2008 (penalties
for failure to notify and certain VAT and excise offences) so that a penalty under that
schedule is not reduced by the amount of a penalty charged under this Part, calcul ated
by reference to the same amount of tax.
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Paragraph 5 disapplies the interaction provision in Schedule 55 to FA 2009 (penalties
for failure to make returns) so that a penalty under that schedule is not reduced by the
amount of apenalty charged under this Part, cal culated by reference to the same amount
of tax.

Background Note

118.

119.

HMRC sometimes have to deal with alarge number of taxpayers' returnsthat claim a
tax advantage from the same or similar tax arrangements, or large numbers of appeals
against HMRC's conclusion that the arrangements do not work. This measure gives
HMRC the power to issue anoticeto ataxpayer to the effect that they should settletheir
case with HMRC once a tribunal or court has concluded in another party’s litigation
that the arrangements do not produce the asserted tax advantage.

Under current legislation, HMRC may deny aclaimed repayment of tax while adispute
is resolved, but in the general scheme of self assessment the taxpayer is able to claim
the effect of the tax advantage while the enquiry and any subsequent tax appeal is
unresolved. This measure gives HMRC the power to issue a notice to require an
accelerated payment of the amount in dispute, in certain defined circumstances, while
an enquiry isin progress or while there is an open appeal .

Sections 234-283 Promoters of Tax Avoidance Schemes

Summary

1

These sections and the related Schedules introduce new legislation applying to certain
promoters of tax avoidance schemes. In broad outline, the provisions define promoters
of avoidance schemes, identify when they have triggered “threshold” conditions
targeting specified behaviours, and provide for a“ conduct” noticeto be applied to these
promoters. Those who fail to comply with a conduct notice may be issued with a
“monitoring” notice, which requires pre-approval by a Tribunal. Names of promoters
subject to amonitoring notice will be published by HMRC, including details of how the
conduct notice was breached, and the promoter will be required to publish its monitored
status to clients. Information requirements will apply to monitored promoters, and
intermediaries and clients of monitored promoters.

Details of the Sections
Introduction

2.

Section 234 isthefirst of aseriesof sectionsdefining termsin thelegislation. It defines
the tax avoidance schemes classed as“ relevant arrangements” and “ rel evant proposals’
in relation to which a person may be a promoter. “Relevant arrangements’ enable, or
might be expected to enable, someone to obtain a tax advantage. Obtaining the tax
advantage must be the main benefit or one of the main benefits of entering into the
arrangements. “ Tax advantage” isdefined in subsection (3). “Arrangements” iswidely
defined to include agreements, schemes, arrangements and understanding, whether or
not they are legally enforceable. “Relevant proposal” is a proposa for something
which, if entered into, would be relevant arrangements and may relateto asingle person
or to a number of people.

Section 235 defines “promoter” in similar terms to sections 306 and 308 Finance Act
2004 (Disclosure of Tax Avoidance Schemes), but is not restricted to providers of tax
or banking services. A person isa promoter only in respect of relevant proposals and
relevant arrangements. Subsection (2) provides that a person is a promoter in respect
of arelevant proposal if, at any time, the person is responsible for the design of the
proposed arrangements, makesa* firm approach” to someonewith aview to making the
proposal available for implementation by that person or another, or makes the relevant
proposal available for implementation by others. Subsection (3) of section 235 defines
apromoter in relation to relevant arrangements asaperson who at any timeisapromoter
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for arelevant proposal which becomes the relevant arrangements, or is responsible for
the design, organisation or management of the arrangements.

Subsections (4) and (5) of section 235 define “firm approach”. Thisis concerned with
communicating information about the relevant proposal, at a stage when it has been
“substantially designed” and includes an explanation of the expected tax advantage, to
another person with aview to that person entering into the arrangements. Subsection
(5) of section 235 explains when proposed arrangements have been “substantially
designed”. Thisis when the transactions forming part of the proposed arrangements
have been sufficiently developed, so that someone wanting to obtain the tax advantage
could enter into those or similar transactions.

Subsections (6) and (7) contain a power to allow the definition of promoter to be
amended to exclude persons from being a promoter in prescribed circumstances with
retrospective effect. Regulations to exclude from the definition of promoter those
providing advice on the commercia aspects of a proposal or arrangement are planned
for later in 2014 with retrospective effect to Royal Assent.

Section 236 defines intermediary for the purposes of these provisions. There arethree
differences between the definition of promoter and intermediary. Thefirst two are that
the promoter definition includes the design of the proposed arrangements and making
the relevant proposal available for implementation by others. The third differenceis
that a person who explains about the tax advantage is a promoter; an intermediary for
the purposes of thislegislation doesnot. Instead an intermediary is defined as a person
who communicates information about the relevant proposal to another person with a
view to that other person entering into the proposed arrangements. Anyone who does
thisisan intermediary unless they are also a promoter.

Conduct notices

7.

10.
11.

Section 237 describes the circumstances under which an authorised officer can issue a
conduct notice and introduces Schedul e 34 which includes the threshold conditions. A
conduct notice can be issued if the promoter has, within the previous three years,
triggered a threshold condition, and there is not an extant conduct notice or monitoring
notice. The threshold conditions are described in the related Schedule. Subsections
(2), (4) and (5) allow the authorised officer to ignore insignificant breaches of threshold
conditions or caseswherelittletax isat risk. However abreach of athreshold condition
cannot be considered “insignificant” if it is one of those listed in subsection (6).

Section 238 is concerned with the contents of the conduct notice. When a conduct
notice is issued the recipient must comply with the conditions specified in the notice
(subsection (1)). Subsection (2) alows the potential recipient an opportunity to
comment on the proposed terms of the notice before it isissued. Subsection (3) lists
the purposes for which issues can beincluded as conditionsin the conduct notice. Each
conduct notice will be tailored to the promoter. For example, if the promoter does not
provide sufficient information about its proposals and arrangements to its clients there
may be a condition in the conduct noticethat it does so. If the promoter requires clients
to enter into confidentiality agreementsor contributeto afighting fund while preventing
them from settling their cases independently with HMRC, then a condition to address
that may be included in the conduct notice.

Subsections (4) and (5) providefurther explanation of theterms* adequate information”
and “ specified disclosure provision” in subsection (3). Subsection (6) enablesaconduct
notice to be issued to a promoter in a personal capacity or on apartnership. Subsection
(8) includes a power to amend the definition of disclosure provisions for subsection (5)
by regulation.

Section 239 provides definitions of “adequate”, “client” and “promotes’.

If apromoter abides by its conduct notice so that some conditions are no longer required
or thereisevidencethat the underlying reason for the conduct notice has been addressed
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Section 240 allows an authorised officer of HMRC to amend or withdraw the conduct
notice. Section 241 providesthat the maximum length for aconduct noticeistwo years
and provides that a conduct notice ceases to have effect once the promoter is subject
to amonitoring notice.

Monitoring notices. procedure and publication

12.

13.

14.

15.

16.

If a promoter fails to comply with a conduct notice then section 242 requires the
authorised officer to apply to the Tribunal for approval to give a monitoring notice.
A monitoring notice can only be issued if approval is granted by the Tribunal. The
promoter must be given notice of the application. If the breach of the conduct
notice related to the provision of information to customers or intermediaries, or to the
promoter’s duty to supply information to HMRC, is insignificant then the authorised
officer is not under a duty to apply to the Tribunal for approval and consequently a
monitoring notice is not issued (subsection (3)). The monitoring notice will state the
reasons for itsissue, in particular the condition in the conduct notice that the promoter
breached. An effect of a monitoring notice is that the promoter may be subject to
specific information notices with penalties for non-compliance.

Section 243 provides that the Tribunal may only approve a monitoring notice if it is
satisfied that it isjustified. The promoter has the opportunity to make representations
to the Tribunal including representations about the reasonableness of the conditions
in the conduct notice which HMRC considers it to have breached. The Tribunal may
amend the proposed monitoring notice. Subsection (3) allows the monitored promoter
toincludeinitsrepresentationsto the Tribunal about the proposed monitoring noticeits
view that a condition in the conduct notice was unreasonable. If the Tribunal decides
that acondition in the conduct notice is unreasonable subsections (3) and (4) operate so
that the Tribunal will not approve the giving of amonitoring notice for abreach of only
that condition. If the proposed monitoring notice identifies a breach of more than one
condition of the conduct notice then the Tribunal will only refuse to approve the giving
of amonitoring notice if it holdsthat all of the conditions were unreasonably imposed
(assuming it is accepted that there was a breach on the facts and that the giving of the
monitoring notice would be ajustified response to that breach).

Section 244 describes the content of the monitoring notice and how it isissued. The
monitoring notice is issue by an authorised officer of HMRC. All monitoring notices
must explain the effect of the monitoring notice (including the date it takes effect) and
theright of therecipient to request thewithdrawal of themonitoring notice. Inadditiona
monitoring notice beingissued for thefirst timemust include the condition or conditions
of the conduct notice that it is has been determined that the promoter has breached. If
them monitoring natice is a replacement monitoring notice then it must refer to the
original monitoring notice. A promoter who is subject to amonitoring noticeisreferred
to as a monitored promoter.

Section 245 provides the monitored promoter with the right to request that the
monitoring notice should be withdrawn. For exampl e the promoter may consider that it
has complied with all of its obligations asamonitored promoter and has satisfied al the
conditions of the preceding conduct notice, so that the monitoring notice is no longer
necessary. Subsection (2) ensuresthat all the consegquences of a monitoring notice runs
for at least 12 months. An authorised officer has 30 days to respond to the request and
when considering whether or not to reject the request, takes into account the behaviour
of the promoter while it was being monitored (subsection (5)), the promoter’s likely
future behaviour and its compliance with this Part. In addition the authorised officer
can, when deciding to withdraw the notice, decide to issue a follow-on conduct notice
so that the promoter continues to be subject to some supervision.

The notification of the authorised officer’s decision on withdrawal of the monitoring
noticeis made under section 246. The authorised officer may decide to accept or reject
therequest for withdrawal, but if they do the latter they must givetheir reasons. A right
to appeal against arefusal to withdraw a monitoring notice isin section 247.
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Section 248 allows an authorised officer to publish the fact that a person isamonitored
promoter. Publication can include the promoter’s name, address, the nature of its
business and other appropriate information, including the conditions in the conduct
notice that were breached. A promoter’s details cannot be published until their right
to appea against the Tribunal’s approval has been exhausted (subsections (5) and
(6)). Additionally if amonitoring notice iswithdrawn it isincumbent on the authorised
officer to publish the fact of the withdrawal in the same way.

Section 249 complements section 248 by requiring a promoter to publish to its clients
that it is a monitored promoter and which of the conditions in the conduct notice have
been breached. For existing clientsthe promoter must publishthat it ismonitored within
10 days of itsright to appeal the Tribunal’s approval being exhausted (subsections (4)
and (5)). For new clientsthe ten day period appliesfrom the date that they became new
clients (subsection (9)). HMRC may make regulations requiring a promoter to publish
on the Internet or in other publications or correspondence, such as marketing material
and communications with clients, that it is a monitored promoter, the conditionsin the
conduct notice that it has breached and its promoter reference number (subsections (3)
and (10)). The form and manner of the publication is to be prescribed in regulations.

Allocation and distribution of promoter reference number

19.

20.

21,

22.

Section 250 requires HMRC to issue the monitored promoter with a promoter reference
number. This can only be done after the promoter’s right to appeal against the
Tribunal’ sapproval decision on an origina monitoring noticeisexhausted or if later the
date that a replacement monitoring notice takes effect. The promoter reference number
will enable HMRC to identify the monitored promoter’s clients so that its compliance
efforts can be suitably directed. If the monitored promoter is offshore HMRC must
issue the promoter reference number to intermediaries of the monitored promoter.

Within thirty days of receipt of the promoter reference number from
HMRC, section 251 requires the promoter to pass on the promoter reference number
to their clients and relevant intermediaries. If the monitoring notice is an original
monitoring notice then the definition of clients also includes those who, from the date
that the conduct notice took effect, have entered into transactions which enable or are
likely to enable the person to obtain atax advantage during the time that the monitoring
notice has effect. There are two time limits for passing on the promoter reference
number to the client depending on whether or not the client is a current client or
a new client of the promoter. The time limit for providing the promoter reference
number to relevant intermediaries is 30 days beginning with the later of the date that
the promoter is notified by HMRC of the promoter reference number and the date
that monitored promoter could reasonably be expected to know that the person was a
relevant intermediary.

Section 252 requires clients of a promoter, within thirty days of receiving the promoter
reference number, to pass on the promoter reference number to anyone who they know,
or might reasonably be expected to know, is likely to be a client of the monitored
promoter. This obligation also appliesto intermediaries. This requirement will ensure
that as many clients or people likely to be clients as possible are given the promoter
reference number.

Section 253 requires the person notified of the promoter reference number to report
the number to HMRC if they expect to obtain a tax advantage from the monitored
promoter’ s relevant arrangements. |f the person makes a tax return then the promoter
reference number should be included on the return. If the person does not make
a tax return or the tax advantage arises in respect of stamp duty land tax, stamp
duty reserve tax, inheritance tax or petroleum revenue tax then the promoter's
reference number should be notified to HMRC in the form and manner prescribed
in regulations. Notification of the promoter reference number will enable HMRC to
track taxpayers who have used the monitored promoter’s products and to target their
compliance efforts accordingly.
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Obtaining information and documents

23.

24,

25.

26.

27.

28.

Section 254 defines “monitored proposals’ and “monitored arrangements’ for the
purposes of the information requirementsthat apply to monitored promoters. Monitored
proposals and arrangements are those where certain actions take place after the date
that the monitoring notice comes into effect. For example subsection (1) (a) defines
monitored proposals as proposals for which the promoter makes a firm approach to
another person after the date that the monitoring notice took effect. Subsection (2)
defines monitored arrangements and includes arrangements which may have been
entered into before the date that the monitoring notice takes effect but where the tax
advantage generated arises on or after the date that the monitoring notice took effect
(subsection (2) (c)).

Section 255 is the targeted information power for monitored promoters and relevant
intermediaries. It is to be operated by, or with the approval of, authorised HMRC
officers only and applies only if the information or documents are requested in
writing. The information or documents requested must be reasonably required to
meet certain purposes, specified in subsection (3), which includes considering the tax
conseguences of implementing a monitored proposal and to check the “tax position”
of any person who is reasonably believed to have implemented monitored proposals
or monitored arrangements. Only intermediaries who, having been notified of the
promoter’ s reference number, continue to communicate the promoter’s proposals are
subject to the information requirement (subsection (4)). “Tax position” is widely
defined in subsections (6) and (7). The time limit for providing the information or
documentsisaminimum of ten days but may belonger asdirected by the officer giving
the notice (subsection (10)).

If an HMRC officer wishes to use section 255 to obtain information which relates to a
person other than amonitored promoter, their intermediary, or asubsidiary undertaking
of either, section 256 requires the officer to obtain prior approval of the Tribunal. This
issimilar to paragraph 3 of Schedule 36 to Finance Act 2008.

Section 257 provides for the ongoing duty of the monitored promoter to provide
information to HMRC. It takes effect once HMRC has notified the monitored
promoter. ThisenablesHMRC to obtain information about all monitored proposalsand
monitored arrangements that were in existence at the time the monitoring notice comes
into effect and throughout the period that the promoter is monitored. Unlike DOTAS,
which relies on identifying proposals or arrangements using hallmarks, this power is
not limited to specific proposals or arrangements. The time limit for provision of the
information and documents is variable and will be specified in the notification from
HMRC. Theinformation and documentsto be provided under thisduty will be detailed
in secondary legidlation.

If the monitored promoter is offshore and hasfailed to provide the information required
under sections 255 and 257 about monitored proposals or monitored arrangementsthen
HMRC may approach an intermediary to provide theinformation under section 258. In
the absence of an intermediary then HMRC may require the person who has
implemented the monitored proposal or al or part of the monitored arrangements to
provide the information. The minimum period for the provision of the information is
ten days.

Section 259 is concerned with the provision of information about the clients of the
monitored promoter. HMRC may serve anotice under this section, after which timethe
monitored promoter has to make returns supplying names and addresses for its clients
(aswell as other prescribed information) on a calendar quarterly basis. Thefirst return
must contain details about current clients, and thereafter there is an on-going duty to
file returnswith details of new clients. The clients are those to whom the promoter has
made a firm approach, made arelevant proposal available for implementation or those
in relation to whom the promoter has taken part in the organisation or management
of relevant arrangements. Clients that are entering into transactions for arrangements
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that the promoter has previously promoted are included in the information requirement
if the tax advantage arises in a relevant period (subsection (8)). The information
provided by the monitored promoter can be cross-checked against its client’s returns
and notificationsto HMRC for compliance purposes. Once the HMRC notice has been
issued the duty to make returns continues until the promoter is no longer monitored.

Section 260 is the equivalent provision for intermediaries. HMRC may issue a notice
to theintermediary requesting details of its clientsin relation to amonitored proposal of
the monitored promoter for arelevant period. The relevant period cannot begin before
the intermediary received the promoter reference number (subsection (3)) and comes
to an end once the monitoring notice ceases to have effect for that promoter. The
intermediary hasto provide the names and addresses (and other prescribed information)
of the clients to whom it communicated information about the monitored proposal on
an ongoing basis for each relevant period.

Section 261 only applies where a client return has been provided under section 259
or 260 and an authorised officer suspects that a person not included in the return is
party to transactions implementing a proposal or arrangement. In these circumstances
the officer can require the monitored promoter to provide prescribed information about
that person. Thiswill allow the officer to confirm or dismiss relevant suspicions. The
minimum time for the provision of the information is ten days.

Section 262 applies to promoters who are subject to a conduct notice. The section
allows HMRC to request information or documents that are reasonably required to
enable HMRC to monitor the conduct notice. Any information or documents provided
under section 262 may provide evidence to support the amendment or withdrawal of
the conduct notice.

Section 263 places an obligation on the monitored promoter to inform an authorised
officer of its current address within 30 days of the end of each calendar quarter for the
period that the monitoring notice has effect.

If apromoter providesinformation under sections 255, or 257 to 262, but an authorised
officer suspects that not all of the information or documents have been provided
then section 264 enables the authorised officer to apply to the Tribunal for an order
requiring the promoter to provide specified information or documents. The Tribunal
needs to be satisfied that the authorised officer has reasonable grounds for suspecting
that the information or documents are reasonably required or will support or explain
information already required. The time limit for the provision of the information or
documentsisten days or any longer period as the authorised officer directs.

Section 265 is equivalent to a similar DOTAS provision requiring a client to provide
the promoter with their national insurance number and unique taxpayer reference. This
will enable the promoter to provide thisinformation to an authorised officer if required
to do so under section 259 and will assist HMRC in tracking the promoter’ s clients.

Obtaining information and documents: appeals

35.

Appeal rights against the information notices are provided for in section 266. Thetime
limit for an appeal is thirty days and the Tribunal can confirm or vary the notice or its
requirement or set it aside.

Obtaining information and documents: supplementary

36.

Sections 267 to 271 are administrative provisions for the information notice sections
255 to 264. They are equivalent to similar provisions in Schedule 36 Finance Act
2008. Section 267 allows the Commissioners to specify the form and manner in which
information and documents are to be provided. Section 268 allows the person who
has received the notice to provide a copy of a document unless required to provide
the original. Section 269 exempts certain documents from the information notice and
section 270 limits the production of documents to those in the person’s possession or
power and excludes certain old documents. Section 271 exempts from disclosure any
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privileged information. Thisisinformation subject to legal professiona privilege, or
for Scotland, confidentiality of communications.

Section 272 only applies to notices under section 258 — the duty of a person dealing
with amonitored promoter outside the UK. It provides an exemption where the person
to whom the authorised officer serves the information notice under section 258 is a
tax adviser. The exemption applies to information and documents about or which are
relevant communications between the tax adviser and its clients or another tax adviser
of that client (subsections (2) and (5)).

Section 273 enables clients and intermediaries to ignore a non-disclosure agreement
they have with the monitored promoter if they want to provide information or
documents to HMRC. The information can be about the monitored promoter itself or
its relevant proposals and relevant arrangements. The information is not restricted to
proposals and arrangements that the client or intermediary has used or communicated
about; it can be information about other proposals or arrangements of the monitored
promoter.

Penalties

39.

40.

41.

42.

43.

Section 274 introduces Schedule 35 which contains provisions about the penalties for
this Part.

Section 275 introduces a higher standard of reasonable excuse and reasonable care for
monitored promoters and their clients for certain obligations under the Disclosure of
Tax Avoidance Schemes (DOTAYS) rules. A reasonable excuse for failing to comply
with an obligation under the Taxes Acts can be, for example an unforeseen event
or illness that prevents the person from meeting that obligation. What constitutes
reasonable excuse in any particular case depends on the specific facts of that case.
Sometimes a person will obtain professional advice about whether or not they are
required to meet that obligation. They may then want to rely on the existence of that
advice to argue that they have a reasonable excuse for not meeting it. Whether or not
this advice is sufficient to provide a reasonable excuse will depend on such factors as
the competency of the adviser and the relevance of the advice to the facts. Thereisa
requirement to take reasonable care when submitting returns and other information to
HMRC. What is reasonable care for a person will vary according to the circumstances
of the case; again someone may arguethat they have taken reasonable care because they
have obtained professional advice. There is detailed guidance on reasonable excuse
and reasonable carein HMRC' s Compliance Handbook.

The higher standard of reasonable excuse and reasonable care for clients in these
sections ensures that the client cannot rely on legal advice provided to them by the
monitored promoter in order to claim that they had a reasonable excuse or took
reasonable care. This does not meant that the person cannot have a reasonable excuse
at all, there may be other circumstances or they may have obtained independent legal
advice that will allow HMRC or the Tribuna to consider if they have a reasonable
excuse.

The higher standard of reasonable excuse and reasonable care for promoters is
different. Thehigher standardisbased ontherelevanceof thelegal adviceand it ensures
that the monitored promoter cannot rely on legal advice for the defences of reasonable
excuse and reasonabl e careif the advice was not based on afull and accurate description
of the facts or if the conclusions in the advice were unreasonable.

Section 275 introduces the higher standard for reasonable excuse for a client by
inserting new subsection (2EA) into section 98C Taxes Management Act 1970 (the
DOTAS penalty provisions). It applies where the client of an offshore promoter
has failed to comply with their obligation to provide information about notifiable
arrangements either under section 309 or 310 Finance Act 2004. If the client wishes
to argue that they have a reasonable excuse under section 118 Taxes Management Act
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1970 then they cannot rely on legal advice given to them or obtained by the monitored
promoter.

New subsection (2EB) introduces the higher standard of reasonable excuse for a
monitored promoter’s DOTAS obligations. For example this applies to the monitored
promoter’ sduty to notify proposals and arrangements under DOTAS, to provideclients
with scheme reference numbersand to provide detailsof clients. Section 276 introduces
the higher standard of reasonable care for clients' tax returns and accounts (as listed
in paragraph 1 of Schedule 24 Finance Act 2007). The higher standard is as described
in paragraph 41 above and ensures that the client cannot rely on legal advice provided
to them by the monitored promoter in order to claim that they had a reasonable excuse
or took reasonable care.

Wheretax islost dueto theclient’ sfailureto notify HMRC of the monitored promoter’s
reference number section 277 providesfor an extended timelimit of 20 yearsfor raising
assessmentsin respect of incometax, capital gainstax, corporation tax, inheritance tax,
petroleum revenue tax, stamp duty land tax, and the annual tax on enveloped dwellings.

Offences

46.

Sections 278 to 280 mirror the provisions in Part 8 Schedule 36 Finance Act 2008 for
offencesin relations to information notices. Section 278 appliesif a person conceals,
destroys or disposes of or arranges for the concealment, destruction or disposal of
a document that is subject to an information notice under section 255. Section 279
contains a similar provision where the person has been informed by HMRC that they
are likely to be given an information notice under section 255 and HMRC is going
to apply to the Tribunal for permission to issue the information notice. Section 280
providesthat the penalties for such offences are afine or imprisonment for amaximum
of two years or both.

Supplemental

47.
48.

Section 281 introduces Schedule 36 which contains provisions for partnerships.

Section 282 allowsregulationsto be madefor the purposes of thelegidation. Apart from
statutory instruments to make regulations to add new disclosure provisions, threshold
conditions, to change the amount of a penalty or the definition of control which are
made under the affirmative procedure, al other regulations are made under the negative
procedure. Finally section 283 providesanumber of definitionsto support the sections.

Details of the Schedules

Schedule 34, Part 1

49.

50.

51.

52.

53.

Part 1 includes the threshold conditions. If a promoter has met any one of the 11
conditions in Schedule 34 in the last three years it is to be considered for a conduct
notice.

Paragraphs 2 to 12 set out the 11 conditions.

Paragraph 2 sets out the first condition which relates to the publication of information
about the promoter as deliberate tax defaulter.

Paragraph 3 sets out the second condition which relates to the promoter being named
in areport for a breach of the Code of Practice on Taxation for Banks.

Paragraph 4 sets out the third condition which relates to the promoter receiving a
conduct notice as a dishonest tax agent.

Paragraph 5 sets out the fourth condition which is that the person has failed to comply
with an obligation either to disclose a tax avoidance scheme or to provide details of
clientsto HMRC. Subparagraph (2) providesthat the conditionis met evenif the person
had a reasonable excuse for failing to meet the obligation.
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Paragraph 6 sets out the fifth condition which is that the promoter has been charged
with a specified tax offence. Subparagraphs (2) and (3) make provision about acquittals
and similar matters. Subparagraph (4) sets out the offences which are to be taken into
account.

Paragraph 7 sets out the sixth condition which is that the majority of a sub-panel of the
Genera Anti-Abuse Rule Advisory Panel has given an opinion that entering into one
of the promoter’ s tax avoidance schemes is not a reasonable course of action.

Paragraph 8 sets out the seventh condition which is that the promoter has been
found guilty of misconduct by a professional body. Subparagraph (2) restricts the
type of misconduct to which the paragraph can apply. Subparagraph (3) lists relevant
professional bodiesand paragraph 15 allows additionsto thelist by regulations. HMRC
will be consulting with professional bodiesto identify the relevant offences so that they
may be prescribed in regulations.

Paragraph 9 setsout the ninth condition whichisthat aregulatory authority hasimposed
asanction on the promoter. Subparagraph (2) requiresHM RC to specify the sanctionsto
which the paragraph applies. Subparagraph (3) lists relevant regul atory authorities and
paragraph 15 allows additions to the list by regulations. HMRC will be consulting with
regulatory authorities to identify the relevant offences so that they may be prescribed
in regulations.

Paragraph 10 sets out the ninth condition which isthat the promoter hasfailed to comply
with an information notice issued by HMRC.

Paragraph 11 sets out the tenth condition which is that the promoter has required
a client to keep details of a tax avoidance scheme confidential from HMRC or to
contribute to a fighting fund. Subparagraphs (2) and (3) set out the circumstances in
which a person is regarded as having required a client to keep details of a scheme
confidential. Subparagraph (4) setsout what is meant by requiring a client to contribute
to a fighting fund and includes requiring a client to take out an insurance policy.
Subparagraph (5) provides that the condition is only met in respect of a contribution
to afighting fund if the client is also prevented from settling with HMRC without the
promoter’ s permission. Subparagraphs (6) and (7) contain definitions.

Paragraph 12 sets out the eleventh condition which is that the promoter has continued
to market or make available atax avoidance scheme after being given a notice to stop
following ajudicial ruling. Subparagraph (2) explainswhich tax avoidance schemesare
affected. Subparagraph (3) explainswhen a stop notice may be given. Subparagraph (4)
sets out what a stop notice must contain. Subparagraphs (5) and (6) make provision for
the withdrawal of a stop notice. Subparagraph (7) makes provision about when a stop
notice takes effect. Subparagraph (8) gives the meaning of terms used.

Schedule 34, Part 2

62.

Part 2 describes how a body corporate meets the threshold conditions. Paragraph 13
makes provision about when a person’ s breach of athreshold condition may beimputed
to abody corporate which that person controls.

Schedule 34, Part 3

63.

Part 3 includes the power to amend the threshold conditions. Paragraph 14 allows
the Treasury to amend any of the conditions or to add new ones. HMRC will be
drafting a threshold condition for associated and successor businesses of a monitored
promoter. Draft regulationswill beissued for comment in due course for thisthreshold
condition and for the relevant offences for paragraphs 8 and 9 (disciplinary action by
aprofessional or regulatory body).
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Schedule 35

64.
65.

66.

67.

68.
69.

70.

71.

72.

73.

74.
75.

76.

Paragraph 1 explains what is meant by an information duty.

Paragraph 2 sets out the maximum penalties for failing to comply with the various
obligations in the legislation. Subparagraph (2) makes it clear that for certain of the
penalties the maximum can be imposed in respect of each person to whom or about
whom information has not been provided. Subparagraph (3) provides for increasing
penaltieswhere thereis repeated failure to provide HMRC with apromoter’ sreference
number. Subparagraph (4) sets out the considerations to be taken into account by the
Tribunal when determining the amount of the penalty and in particular providesfor the
level of fees or the amount of tax advantage to be taken into account.

Paragraph 3 provides for daily penalties where a failure to comply continues after
an initial penalty has been imposed. Subparagraph (2) sets out the maximum daily
penalties.

Paragraph 4 provides for a penalty where inaccurate information or an inaccurate
document has been provided. Subparagraph (2) covers the situation where the
inaccuracy is careless or deliberate. Subparagraph (3) explains what is meant by
careless. Subparagraphs (4) and (5) set out circumstances in which legal advice cannot
be relied upon. Subparagraph (6) covers the situation where HMRC is not informed of
aninaccuracy inadocument. Subparagraph (7) coversthesituation where aninaccuracy
is discovered subsequently but HMRC is not informed. Subparagraph (8) sets out the
maximum penalties for inaccuracies. Subparagraph (9) makes it clear that there is
only a single penalty although there may have been multiple inaccuracies in the same
document or information.

Paragraph 5 allows the Treasury to adjust the maximum penalties by regulations.

Paragraph 6 provides for penalties where a promoter or intermediary destroys or
conceals documents that it has a duty to produce under certain of the provisionsin the
legislation. Subparagraphs (2) and (3) set out circumstancesin which apenalty will not
apply. Subparagraph (4) provides that the destruction or concealment of a document
will count as afailure to produce the document. Subparagraph (5) sets out the priority
rulesif adocument is required under more than one provision.

Paragraph 7 provides for penalties where documents are destroyed or concealed after
HMRC has given informal notification that the documents will be required.

Paragraph 8 provides for cases where HMRC or the Tribunal extend the time limit for
complying with an obligation.

Paragraph 9 provides that there is no penaty where there is a reasonable
excuse. Subparagraph (2) makes provision about what does and does not constitute
reasonable excuse. The subparagraph includes the higher standards of reasonable
excuse for monitored promoters and their clients.

Paragraph 10 brings the assessment of the penalties within the provisions of part
10 of the Taxes Management Act 1970. In particular this has the consequence that
all penalties except daily default penalties under paragraph 3(2)(b) are assessed by
Tribunal rather than HMRC, and it provides promoterswith the ordinary rights of appeal
against penalties.

Paragraph 11 provides for the penalties to carry interest.

Paragraph 12 prevents a penalty being charged where someone has been convicted for
the same offence.

Paragraph 13 prevents the duplication of penalties where a promoter reference number
has been omitted from atax return.
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Schedule 36 — Partnerships Part 1

7.
78.

79.

80.

81.

Part 1 describes how partnerships are to be treated as persons.

Paragraph 1 provides that where persons are carrying on a business in partnership the
partnership is regarded as a person for the purposes of the legislation and imports the
meaning of partnership from the Partnership Act 1890. Partnershipsthat are not separate
legal entities are not subject to Schedule 36.

Paragraph 2 provides that a partnership is regarded as the same partnership and same
person despite changes in the members of the partnership aslong asthereisat least one
person who was a member of the partnership before and after the change.

Paragraph 3 describes the acts and omissions which are treated as acts or omissions
of the partnership. Subparagraphs (2) and (3) explain which partners are relevant for
the purposes of the paragraph. Subparagraph (4) imports the meaning of firm from the
Partnership Act 1890.

Paragraph 4 providesthat if acontrolling partner or amanaging partner of apartnership
meets a threshold condition in a personal capacity the partnership is treated as having
met that threshold condition. Subparagraph (3) explainswhich threshold conditions are
relevant for the purposes of the paragraph.

Schedule 36 - Partnerships Part 2

82.
83.

85.

86.

87.

88.

This part applies the main sections to partnerships with relevant modifications.

Paragraph 5 permits a conduct notice to impose conditions on both current and future
members of the partnership. This paragraph also requires that a conduct notice given
to a partnership must state it is a partnership conduct notice; paragraph 6 has the same
provision for monitoring notices.

Paragraph 7 is the first paragraph dealing with the continuity of conduct notices and
monitoring notices when a partner leaves a partnership or a partnership breaks up. It
applies where a partnership breaks up and the businessis carried on by an ex-partner as
a sole trader. In these circumstances the monitoring notice or conduct notice continue
to have effect in relation to the sole trader just as they did for the partnership.

Paragraph 8 applies where a controlling member of a partnership that is subject to a
conduct notice leaves the partnership. Subparagraphs (2) and (3) give an authorised
officer the power to give P a conduct notice, or if P is a controlling member of a new
partnership, give the new partnership a conduct notice. Subparagraphs (4) and (5)
provide for two circumstances where the conduct notice ceasesto have effect. Thefirst
iswhere P leaves the new partnership; the second is if the term of the original conduct
notice has expired.

Paragraph 9 makes similar provision where the controlling member of a partnership
that is subject to a monitoring notice |leaves the partnership.

Paragraph 10 applies where a partner leaves a partnership that is subject to a conduct
notice or monitoring notice (the original notice) and takes part of the partnership
business (“thetransferred part”) with them when they depart. Under subparagraphs (3)
and (4) an authorised officer may give an equivalent notice (the replacement notice) to
the departing partner or to the departing partner’s new partnership if that partnership
is carrying on the transferred part of the promotion business. The new conduct notice
or monitoring notice ceases to have effect on the new partnership if P leaves the
partnership or the original notice ceases to have effect.

Paragraph 11 providesthe definitions of “original conduct notice”, “original monitoring
notice”, “replacement conduct notice” and “replacement monitoring notice”. It also

provides that the replacement conduct notice will have no effect after the termination
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date of the original conduct notice. Paragraph 12 provides that a replacement conduct
notice cannot survive the termination of the original notice which preceded it.

Paragraph 13 provides that a replacement conduct notice or monitoring notice cannot
be given to aperson if an original notice still has effect in relation to them.

Paragraph 14 provides that where a monitored promoter isin partnership the details to
be published by HMRC are to relate to the partnership and not the partners.

Schedule 36 - Partnerships Part 3

91.

92.

93.

94.

This part of the Schedule provides for the responsibilities of the partners for meeting
the obligations imposed under this Part of the Act. Paragraph 15 provides that all
responsible partners are required to comply with notices given under the legidation.
Subparagraph (1) gives the meaning of responsible partners. Subparagraph (4) sets out
which partners can exercise aright of appeal.

Paragraph 16 provides that the responsible partners are jointly and severally liable to
penalties and interest on penalties. Subparagraph (2) explains from which partners
penalties and interest cannot be recovered. Subparagraph (3) defines relevant time for
the purposes of subparagraph (2).

Paragraph 17 explains to which partners or partner HMRC may serve a
notice. Subparagraph (2) gives the meaning of representative partner for the purposes
of the paragraph. Subparagraph (3) explains when a designation (or revocation of a
designation) of arepresentative partner by HMRC has effect.

Paragraph 18 allows the partners to nominate a partner (the “nominated partner”) to
meet the obligations of the responsible partners on their behalf.

Schedule 36 - Partnerships Part 4

95.

This part of the Schedule contains the definitions for the Schedule. Paragraph 19
provides the definition of “controlling member” and paragraph 20 the definition of
“managing partner”. This part aso includes in paragraph 21 a power to amend
paragraphs 19 and 20.

Background Note

96.

This legidation is designed to tackle the particular behaviours which have been
identified amongst certain promoters of tax avoidance schemes (e.g. failure to comply
with DOTAS or respond to HMRC information notices) and in doing so improve
the transparency of certain promoters with HMRC with appropriate sanctions if the
promoter does not want to comply voluntarily.

Section 284: Didlcosure of Tax Avoidance Schemes: | nformation Powers

Summary

1

This section gives HM Revenue and Customs (HMRC) further powers to obtain
information about avoidance schemes.

Details of the Section

2.

Subsection 2 adds section 310A to Finance Act 2004 (section 310A) which provides
that where aperson has disclosed aproposal or arrangement that providesamain benefit
or one of the main benefits atax advantage, HMRC may require that person to provide
documents or more information about the proposal or arrangement.

Subsection 2 al so adds section 310B to Finance Act 2004 (section 310B) which provides
that where a person has failed to provide information or documents required under
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section 310A HMRC may ask the tribunal for an order requiring the information or
documents to be provided.

Subsection 3 amends section 316 (2) of Finance Act 2004 so that information required
under section 310A has to be provided in the form and manner specified by HMRC.

Subsection 4 adds a definition of “working day” to section 318(1) of Finance Act 2004
for the purposes of determining when information or documents have to be provided
under section 310A or section 310B.

Subsections 5-10 amend section 98C of Taxes Management Act 1970 to provide for
penaltieswhere aperson hasfailed to provide information or documents required under
section 310A.

Subsection 11 contains the commencement provisions.

Background Note

8.

The disclosure of tax avoidance schemes|legislation in Part 7 of Finance Act 2004 (Part
7) is designed to give HMRC early warning of tax avoidance schemes, giving it the
opportunity to consider changesin thelaw to closeloopholes or challenge schemes that
it does not believe work.

Part 7 requires a person, usually the person who designs or sells the tax avoidance
scheme, to disclose details of certain descriptions of schemesto HMRC.

Sections 285 - 288: the Code of Practice on Taxation for Banks

Summary

1

These sections require HMRC from 2015 to publish an annual report on the operation
of the Code of Practice on Taxation of Banks (the Code).

Details of the Sections

Section 285: HMRC to Publish Reports

2.

Subsections (1), (2) and (3) providesthat HM RC must publish areport on the operation
of the Code and if the Commissioners conclude that a group or entity has breached the
Code during areporting period they may name the group or entity. Subsection (3) deals
with the circumstance where the Commissioners determine that there has been abreach
of the Code and it isimpractical to name the group or entity in the report for the period.

Subsections (4), (5) and (6) sets out those groups and entities that will be listed in the
annual report. These are those groups and entities that are chargeable to bank levy,
would be chargeableif it were not for the £200 million de minimis exemption, or those
groups and entities which meet the definition of abank in section 991 of Income Taxes
Act 2007 other than where the entity is a building or friendly society. In the case of a
group or entity in which either there is a UK or foreign bank(s) but where the wider
group is a non-banking group, subsection (5) ensures that the annual report will only
list the UK or foreign banks or UK banking sub-groups and not the wider group.

Section 286: “ participating” groups or entities

4.

Subsections (1) and (2) define ‘participating groups or entities for the purposes of
section 285.

Subsections (3) and (4) set out what participating groups or entities must do if they no
longer want to be participating groups or entities, or if they wish to be so again.
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Subsections (5), (6) and (7) set what happens where a participating group or entity is
named in an annual report and what it must do subsequently to become a participating
group or entity in alater report.

Section 287: Operation & Breaches of the Code

7.

10.

11.

12.

Subsections (1), (2), and (3) provide that the Commissioners will publish and follow
a governance protocol in relation to the Code, and that before they reach a decision
to name a bank they must appoint an independent reviewer. The independent reviewer
must take into account any representations by the group or entity and provide a copy
of the report to the group or entity concerned. The identity of the independent reviewer
has yet to be decided but will be a person of suitable stature who isindependent of both
HMRC and the group or entity such as for example aretired high court judge.

Subsections (4) and (5) provide that where the group or entity has received a GAAR
advisory panel opinion notice(s) the independent reviewer will only be required to
report upon whether the group or entity should be named in areport.

Subsections(6), (7) and (8) set out the procedurefor and mattersthat the Commissioners
must take into account when deciding to name a group or entity in an annual report.

Subsections (9), (10) and (11) set out the two limited grounds on which the
Commissioners may reach a different determination than that of the independent
reviewer. That is where they decide that the independent reviewer's determination
was unreasonable or where exceptionally there are compelling reasons for reaching
a different determination. It also sets out that where the group or entity decides to
judicially review the Commissioners determination, the onuswill bethe Commissioners
to show that they acted reasonably in reaching their determination.

Subsection (12) setsout thetimelimit for making aclaimtojudicial review and provides
that unless the Court is satisfied that there are exceptiona circumstances which would
warrant a public hearing, the judicial review in subsection (11) will be held in private.

Subsection (13), (14), (15) and (16) set out what the Commissioners must includein an
annual report where they have reached a different determination than the independent
reviewer and thetiming of that report. Subsections (15) and (16) set out the information
that the Commissioners must disclose to the independent reviewer and the basis on
which the independent reviewer can use that information.

Section 288: Documents Relating to the Code

13.

This section sets out that changes to any document published by HMRC in relation to
the Code must be consulted upon and HMRC must take account of any consultation
responses. This does not apply to the first publication of the governance protocol
on 5 December 2014 or any documents published before Royal Assent of
Finance Act 2014 (17 July 2014).

Background Note

14.

15.

The Code was introduced in 2009. The names of the top 15 banks that had adopted the
Codewere published in November 2010. The Codeis one element of the Government’s

anti-avoidance strategy and is designed to change the attitudes and behaviour of banks
towards avoidance given their unique position as potential users, promotersand funders
of tax avoidance.

The Code describes the approach expected of banks with regard to governance, tax
planning and engagement with HMRC. It aims to encourage banks, building societies
and organi sations providing banking services operating in the UK to adopt best practice
inrelation to their tax affairs.
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Section 289: Undertakings for Collective I nvestment in Transferable Securities and
Alternative I nvestment Funds

Summary

1

This section extends the application of section 363A Taxation (International and Other
Provisions) Act 2010 (TIOPA) to Alternative Investment Funds (AlFs).

Details of the Section

2.
3.

Subsection 2 substitutes subsections (1) and (2) of section 363A.

New subsection (1) removestherequirement for afund within the scope of section 363A
to come within the definition of an offshore fund at section 355 TIOPA, and amendsiit
so that it applies to Undertakings For Collective Investment In Transferable Securities
(UCITS) and to AlFs, provided that they are not ‘ excluded entities'.

New subsection (2) no longer requires that a body corporate is treated as resident in
a State for the purposes of any tax imposed on income and applies the provisions to
entities within the extended scope of section 363A.

New subsection (2A) provides adefinition of theterm *excluded entity’, and lists entity
types within that definition.

New subsection (2B) provides a power for The Treasury to add to, subtract from or
vary the list at subsection (2A).

Subsection (3) replaces the reference in subsection (3) of section 363A to “offshore
fund” with “UCITS or AIF’, and subsection (4) defines those and other terms used in
the section.

Subsection 5 makes various consequential amendments to TIOPA.

Subsection 6 provides for the changes, which are wholly relieving, to come into force
from 5 December 2013. Entities within the extended scope of amended section 363A
will therefore be treated as not resident (as provided by that section) from that date.

Background Note

10.

11.

12.

13.

Currently, section 363A treats offshore funds (as defined at section 355 TIOPA) that
are authorised under article 5 of the UCITS Directive (Directive 2009/65/EC of the
European Parliament and of the Council), as not being resident in the United Kingdom
if they are resident in another Member State for the purposes of any tax imposed under
the law of that State on income.

Section 363A was introduced in Finance Act 2011, with effect from 19 July 2011,
to maintain the competitiveness of the UK fund management industry following the
introduction of the UCITS IV Directive, which provided a “management company
passport”. The effect of section 363A is that managing a fund within its scope from
the UK will not cause the fund to be treated as resident in the UK as aresult of central
management and control being deemed to be located here.

The amendments made by this section follow the announcement of the UK’ sInvestment
Management Strategy (IMS) at Budget 2013. The IMSincluded arange of measuresto
improve the competitive position of the UK investment management industry.

A consultation document entitled * Residence of Offshore Funds - extending the scope
of Section 363A Taxation (International and Other Provisions) Act 2010° was published
on 22 July 2013 setting out the Government’ s proposals. A draft clause was published
as part of the draft Finance Bill at Autumn Statement 2013. This section takes account
of concerns expressed in response to the draft clause, to clarify its scope.
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Section 290 & Schedule 37: Companies Owned by Employee-Ownership Trusts

Summary

1

5.

This section and Schedule introduce a relief from capital gains tax and an exemption
from income tax relevant to the creation and operation of legal structuresin which a
trading company is owned by a particular sort of trust for the benefit of employees.

Part 1 of the Schedule introduces arelief from capital gains tax on disposals of shares
in atrading company or in the parent company of atrading group. The disposals must
be made to a trust with specified characteristics, and the trustees must hold a defined
controlling interest in the company at the end of the tax year for which the relief is
claimed. The trustees must apply the trust’s property for the benefit of al the eligible
employees of the company (or, as the case may be, the group headed by the company).

Part 2 of this Schedule introduces an exemption from income tax for up to £3,600
per employment on a qualifying bonus payment in any tax year. The qualifying bonus
payment must be one made to its employees (and any qualifying former employees) by
acompany which is owned directly or indirectly by atrust of the type specified in Part
1 at the time of the payment and which meets the qualifying conditions. A qualifying
bonus payment will be an award other than regular salary or wages that is paid to all
employees of the company (or the group of which it is a member) on equal terms,
although bonus amounts can be set by reference to a percentage of salary or length of
service or hours worked.

Part 3 of this Schedule makes amendments to inheritance tax provisions to support the
creation and operation of thetrust. It ensuresthat transfersto the trust and the trust itself
are exempt from inheritance tax charges in cases where the conditions for the existing
exemptions which apply to employee benefit trusts are not met.

Part 4 of this Schedule makes miscellaneous amendments consequent upon Parts 1-3.

Details of the Schedule

Part 1: capital gainstax relief

6.

10.

Part 1 of the Schedule makes changes to the Taxation of Chargeable Gains Act 1992
(TCGA 1992) to introduce a relief from capital gains tax on disposals of shares in
a trading company or in the parent company of a trading group. The disposals must
be made to atrust with specified characteristics, and the trustees must hold a defined
controlling interest in the company at the end of the tax year for which the relief is
claimed. The trustees must apply the trust’s property for the benefit of al the eligible
employees of the company (or, as the case may be, the group headed by the company).

Paragraph 1 inserts new sections 236H to 236U into TCGA 1992.

Subsection (1) of new section 236H summarises the circumstances in which the section
applies and relief is due. It refers to the relief requirements which are described more
fully in subsection (4).

Subsections (2) and (3) of new section 236H override the ‘market value rule’ which
would normally apply, and instead require that the consideration received by the person
disposing of the shares and given by the trust acquiring the shares be taken to be an
amount which resultsin no gain and no loss arising on the disposal.

Subsection (4) of new section 236H introduces five ‘relief requirements’ all of which
must be met in order for the capital gainstax relief to be due. Four of these requirements
are described in detail in other new sections of the TCGA:
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e The trading requirement must be met by the company whose shares are acquired
by the trustees at the time of the disposal and until the end of the tax year in which
that disposal is made: see new section 236l, paragraph 15 below.

* The all-employee benefit requirement must be met by settlement the trustees of
which acquire the shares, see new sections 236J, 236K and 236L, paragraphs 19,
26 and 29 below.

e The controlling interest requirement must also be met by that settlement, see new
section 236M, paragraph 34 below.

e The limited participation requirement is an anti-avoidance provision, referring to
the shareholders and other participators in the company, see new section 236N,
paragraph 36 below.

Subsections (4)(e) and (6) of new section 236H contain thefifth relief requirement. This
is that neither the claimant nor anyone connected with him has received relief under
section 236H in an earlier year on a disposal of either shares in the same company or
sharesin acompany which wasat that time amember of the same group asthe company
whose shares are the subject of the present claim.

Subsection (5) of new section 236H explains how the aternative mechanism alternative
mechanism at section 236L, by which a settlement may be treated as meeting the all-
employee benefit requirement, works for the purposes of the relief requirements in
section 236H(4). A settlement which ceases to meet the conditions of the all-employee
benefit requirement cannot rely on section 236L (ie on the behaviour of itstrustees and
other factors) to ensure that it is treated as continuing to meet that requirement, and
hence meet the relevant relief requirement. Likewise, a settlement which was treated
as meeting the all-employee benefit requirement by virtue of section 236L but later
came to actually meet it by virtue of satisfying the conditions of section 236K cannot
revert to relying on section 236L in order to meet it and hence meet the relevant relief
reguirement.

Subsection (7) of new section 236H requires the claimant to supply certain information
to HMRC with any claim, to allow HMRC to check the validity of the claim.

Subsection (8) of new section 236H directs the reader to new section 2360 where there
are further conditions relevant to making a claim to relief under section 236H, and
provisions for relief given to be withdrawn in certain circumstances.

New section 236l provides details of the trading requirement which must be met by the
company (‘C’') whose shares are acquired by thetrust. If Cisnot in agroup then it must
be atrading company. Otherwise C must be the parent company of atrading group.

Subsection (2) of new section 2361 defines a trading company: C may be a trading
company even if it carries on some non-trading activities, providing those activities are
not substantia in relation to all its activities taken together.

Subsection (3) of new section 2361 defines atrading group: at least one member of the
group must carry on atrade and the activities of all the members taken together must
not include to a substantial extent activities which are either non-trading or unrelated
to the trade of another group member.

Subsection (5) of new section 2361 provides for al the activities of the members of a
group to be treated as one business and for businesses carried on by a company in its
capacity asamember of apartnership not to be treated astrading activities or related to
the trade of another group member. The latter isto ensure that control of the company
by the trustees carries with it control of the company’ s business: if the company isin a
partnership it is not generally possible to say that it controls the partnership’ s business.
In this context, ‘ partnership’ takes its meaning from the Partnership Act 1890 and the
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Limited Partnerships Act 1907. Members of limited liability partnerships may also be
treated as partners for the purposes of the TCGA 1992.

New section 236J provides details of the all-employee benefit requirement which must
be met by the settlement whose trustees acquire the sharesin company ‘ C’'. Subsection
(1) saysthat the settlement meets the requirement if the trusts

e Only permit the settled property to be used for the benefit of al * eligible employees
on the same terms (thisis the equality requirement - see section 236K).

» Do not permit thetrusteesto create any sub trusts, to transfer property to thetrustees
of any other settlement (except by means of an ‘authorised transfer’, defined at
subsection (7), which is effectively atransfer to atrust which itself will be an EOT
immediately after the transfer).

» Do not permit the trustees to make loans to beneficiaries of the trust.

» Do not permit the trustees or anyone else to amend the trusts so that any of these
restrictions are removed.

If a settlement does not satisfy these conditions, it will nonetheless be treated as
meeting the all-employee benefit requirement if it, the trusts and the trustees satisfy
the alternative conditions at section 236L (see paragraph 29 below).

Subsections (3) and (4) of new section 236J define the * eligible employees’ who must
be beneficiaries of thetrust. Subject to the exceptions described in subsection (5), every
employee of C and (where C isthe parent company of agroup) every employee of every
member of the group headed by C is an eligible employee. The parent company of a
group isamember of that group. If the trusts permit office-holders aswell asemployees
to be beneficiaries then all the office-holders who may be beneficiaries are treated as
eligible employees for the purposes of this section.

Subsection (4) of new section 236J provides aspecia definition of eligible employeein
cases where C has ceased to meet the trading requirement (see section 2361) or where
the trustees no longer hold any sharesin C: in order to permit equitable distribution of
thetrust’ s property inthese circumstances, ‘ ligible employees’ will includeindividuals
who were eligible employees at any timein the two yearsimmediately preceding either
the disposal of C’'s shares or C ceasing to meet the trading requirement (whichever is
the earlier).

Subsection (5) of new section 236J lists individuals who are ‘excluded participators’,
and as such cannot be eligible employees for the purposes of subsections (3) and (4).
These individuals may therefore not be beneficiaries of the settlement, though they
may be eligible to receive qualifying bonus payments (see paragraph 68 below). An
individual is an excluded participator if he or she:

* Isaparticipator in C or in any company which isamember of the group of which
C isthe parent (the parent company of a group is a member of that group).

* Isaparticipator in aclose company which hastransferred property to the trustees of
the settlement and that transfer would have given rise to an inheritance tax charge
but for the exemption in section 13 or new section 13A of the Inheritance Tax Act
1984 (see paragraph 99 below).

» Hasbeen aparticipator in any of those companies during the ten years before either
the creation of the settlement or 10 December 2013, whichever isthe later, or

* is connected with any participator identified under the preceding rules in this
subsection. (In this context, ‘ connected with’' takes its meaning from section 286
TCGA 1992, and is extended to include uncles, aunts, nephews and nieces. See
section 236U(3), paragraph 54 below).
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For these purposes, ‘ participator’ has a restricted meaning - see subsection (6) at
paragraph 23 below.

Subsection (6) of new section 236J applies a specia definition of ‘participator’ for the
purposes of deciding whether a person is an excluded participator. A person who does
not own, or is not entitled to acquire, 5% or more of any class of share in a company
and who would not be entitled to 5% or more of the company’s assets available for
distribution to members on its winding-up is not treated as a participator and therefore
cannot be an excluded participator.

Subsection (7) of new section 236J definestermsused in this section such as* authorised
transfer’, ‘relevant group company’, ‘ close company’ and ‘relevant group company’.

Subsection (8) of new section 236J ensures that the restrictions on how the settled
property of the trust may be applied refer also to income arising from that property.

New section 236K explains the ‘equality requirement’ which is introduced as an
element of the all-employee benefit requirement by section 236J(1). This ensures that,
with afew specific exceptions, every eligible employee benefitsfrom the trust’ sincome
and property, though they need not benefit by exactly the same amounts.

Subsections (1) and (2) of new section 236K list five things the trustees may be
permitted or prevented by the trusts from doing, without jeopardising the equality
requirement’ s being met. The trusts may:

e Permit the trustees to apply settled property for the benefit of a surviving spouse,
civil partner or dependant of an eligible employee who hasdied for up to 12 months
after the death (or such shorter period as the trusts may provide), asif the recipient
were that eligible employee.

*  Permit the trustees to comply with a written request from an individual not to
receive the benefit of the settled property.

e Permit the trustees to apply settled property for charitable purposes as well as for
the benefit of eligible employees.

» Prevent the trustees from applying settled property for the benefit of individuals
who have not been continuously employed by the company or by the group for a
minimum period (not exceeding 12 months) preceding the payment.

* Prevent the trustees from applying settled property for the benefit of individuals
who only qualify as eigible employees because they are office-holders in the
company.

For these purposes, ‘eligible employee’ has the same meaning as in section 236J
and ‘ settled property’ includes the income arising from such property.

Subsections (3) (4) (5) and (6) of new section 236K permit differing amounts to be
paid to eligible employees on certain specific grounds, notwithstanding the equality
requirement, but not so that some employees receive nothing at all. An individua’s
benefit from the trust may be computed by reference to his or her remuneration, length
of service, or hoursworked, but entitlement on account of each factor must be computed
separately and the total payment must be sum of such relevant components. These
specific grounds are separate from and in addition to the freedoms which may be
permitted the trustees under subsections (1) and (2).

New section 236L provides an aternative mechanism by which some existing
settlements created before 10 December 2013 (when the draft | egislation was published)
may meet the all-employee benefit requirement at section 236J. This aternative
mechanism can only apply where the trust cannot meet the al-employee benefit
requirement on the terms of section 236J.
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Subsection (1) of new section 236L states the conditions which must be met for this
alternative mechanism to apply and for the settlement to be deemed to meet the all-
employee benefit requirement. The principal conditions are that on 10 December 2013:

* The trusts of the settlement must be of a description specified in section 86
Inheritance Tax Act 1984 (trusts for the benefit of employees), and

* the trustees held a significant interest in the company which they would later
control: see subsection (2) and paragraph 34 below.

In addition, the trustees of the settlement must act throughout the 12 months
preceding the disposal of sharesto thetrustees of that settlement in respect of which
CGT relief is claimed under section 236H as though the trusts of their settlement
met the terms of the all-employee benefit requirement at section 236J(1)(c) (thisis
the ‘the behaviour requirement’).

Subsection (2) of new section 236L gives more detail about the ‘significant interest’
which the trustees must hold at 10 December 2013 in order for section 236L to apply.
Thedefinition isbased closely on the* controlling interest requirement’ at section 236M
- see paragraph 34 below - but requires the trustees to have a shareholding of 10%
or more in the company which the trustees directly control. There are specia rules at
new section 236T (paragraph 65 below) to prevent trustees failing these conditions as
aresult of certain common commercial provisions.

Subsections (3) to (9) of new section 236L support the behaviour reguirement
by applying relevant definitions from new section 236J (the all-employee benefit
requirement) and defining what is and is not compliant behaviour in terms consistent
with section 236K (the equality requirement) (see paragraphs 26-28 above).

Subsection (4) contains provisions corresponding to those in subsection (1) of
section 236K. Subject to the terms of the trusts of the settlement, the trustees may do
the following without infringing the behaviour requirement:

* Apply settled property for the benefit of a surviving spouse, civil partner or
dependant of an eligible employee who has died for up to 12 months after the desth
(or such shorter period as the trusts may provide), as if the recipient were that
eligible employee.

e Comply with awritten request from an individual not to receive the benefit of the
settled property.

» Apply settled property for charitable purposes as well as for the benefit of eligible
employees.

* Apply settled property only for the benefit of individuas who have been
continuously employed by the company or by the group for aminimum period (not
exceeding 12 months) preceding the payment.

* Not apply settled property for the benefit of individualswho only qualify aseligible
employees because they are office-holdersin the company, provided thisis because
the trustees are prevented by the trusts from doing so.

For these purposes, ‘eligible employee’ has the same meaning as in section 236J
and ‘ settled property’ includes the income arising from such property.

New section 236M provides details of the controlling interest requirement which must
be met by the settlement, trustees of which acquire the shares in company ‘C’, at the
end of thetax year in which therelevant disposal is made and which may not ceaseto be
met once it has begun to be met. The requirement has three conditions, each of which
must be satisfied, plus afourth general condition which ensures the continuation of the
controlling interest. There are special rulesat new section 236T (paragraph 65 below) to
prevent trusteesfailing these conditions asaresult either of certain common commercial
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provisions, or provisions which are often found in trust deeds. For the purposes of the
controlling interest requirement, Chapter 6 of Part 5 of the Corporation Tax Act 2010
applies to give the meaning of terms such as ‘ equity holder’ (see new section 236T).

Subsection (1) of new section 236M requires the trustees:

e Tohold amgjority of the ordinary share capital of C and that they also have voting
powers which represent a majority of votes on questions affecting C as awhole.

» tobeentitled to amgority of the profits available for distribution to equity holders
of C, and

* tobeentitled to amajority of C'sassets available for distribution to equity holders
in the event of C’swinding-up.

Even if the three conditions above are met, subsection (1)(d) provides that the
controlling interest requirement will not be met if there are any provisionsin any
agreement or document affecting C's constitution or management or its shares or
securities, for any of the conditions to cease to be met without the consent of the
trustees. New section 236T (paragraph 65 bel ow) ensuresthat trustees do not fail to
meet these conditions as aresult either of certain common commercial provisions,
or provisions which are often found in trust deeds.

Subsection (1) of new section 236N explains the limited participation requirement. It
will be met if there was no time during the year ending immediately after the disposal
when the claimant was a participator in the company C and at that time the * parti cipator
fraction’ exceeded 2/5 (see subsection (5)). In this context ‘participator’ has a special
meaning given at subsection (6).

Subsection (4) of new section 236N permits a ‘grace period’ of up to six months
during which the participator fraction may exceed 2/5 without the limited participation
reguirement being failed on that account. In order for thistreatment to apply, thefraction
must exceed 2/5 as aresult of events beyond the reasonabl e control of the trustees, such
as sudden changesin commercial circumstances.

Subsection (5) of new section 236N defines the ‘ participator fraction’. The numerator
NP isthetotal of (i) the number of persons who are both participatorsin C and either
employees of, or office-holders in, C and (ii) the number of persons who are both
employees of, or office-holders in C (or, as the case may be, of any member of the
group headed by C) and connected with anyoneincluded in (i). The denominator NE is
the total number of persons who are employed by C (or as the case may be, the group
headed by C) immediately after the disposal. In this context ‘ participator’ has a special
meaning given at subsection (3). For these purposes, the meaning of ‘connected’ is
given by section 236U, see paragraph 70 below.

Subsections (6) and (7) of new section 236N define ‘ participator’ for the purposes of
the limited participation reguirement. The meaning is as given by section 454 of the
Corporation Tax Act 2010, but it does not include any person who does not hold, or is
not entitled to acquire, five percent or more of any class of C's share capital and who
isalso not entitled to five percent or more of C’'s assets available for distribution to its
members on awinding-up. Wheretheword is used in connection with acompany which
is not a close company, ‘participator’ includes a person who would be a participator in
the company if it were a close company.

New section 2360 withdraws relief aready given and prevents further claimsto relief
when specified events occur before the end of the tax year following the tax year in
which the disposal is made.

Subsection (1) of new section 2360 states that the section applies when a disposal has
been made on which relief under section 236H is available, whether or not aclaim to
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relief has in fact been made, and when subsequent to such a disposal a ‘disqualifying
event’ occursin the tax year following the year in which the disposal occurs.

Subsection (2) of new section 2360 defines 'disqualifying events' for the purposes of
subsection (1).

Subsection (3) of new section 2360 states that where the section applies no claim for
relief may be made on or after the day of the disqualifying event in respect of the
disposal.

Subsection (4) of new section 2360 statesthat any claim for relief which has been made
before the disqualifying event is revoked, and the gains or |osses of any person for any
period are computed as though that claim had never been made.

Subsection (6) of new section 2360 explains how the alternative mechanism at
section 236L, by which asettlement may be treated as meeting the all-empl oyee benefit
requirement, works for the purposes of the disqualifying events rules. Section 236H(5)
appliesin this context asit does for section 236H(4)(b): section 236L (which provides
for the al-employee benefit requirement to be treated as met in certain circumstances)
cannot be relied upon to prevent there being a disqualifying event where the al-
employee benefit requirement has previously actually been met.

Subsection (7) of new section 2360 explains how the disqualifying event concerning
the participator fraction works. Theruleat section 236N(2) appliesin thiscontext. There
isnormally adisqualifying event if the fraction exceeds 2/5. However, thereisa’ grace
period’ of up to six months during which the fraction may exceed 2/5 without there
being a disqualifying event on that account. In order for this treatment to apply, the
fraction must exceed 2/5 as a result of events beyond the reasonable control of the
trustees, such as sudden changesin commercial circumstances

New section 236P makes provisions for gains or losses to accrue to the trustees on
the occurrence of a‘disqualifying event’ after the end of the tax year following that in
which the relieved disposal took place. Disqualifying events largely correspond to the
relief requirements in 236H ceasing to be met at a time after a disposal to the trust in
respect of which relief has been given on adisposal to the trust.

Subsection (2) of new section 236P lists the disqualifying events. These are that:
» The company C ceases to meet the trading requirement, or

e the settlement ceases to meet the all-empl oyee benefit requirement,

» the settlement ceases to meet the controlling interest requirement; or

e the participation fraction exceeds 2/5 (subject to a six month grace period, as for
the limited participation requirement in section 236N),

e thetrustees act in away contrary to what is permitted by the all-employee benefit
regquirement.

Subsection (3) of new section 236P directs that when a disgualifying event occurs,
the trustees are treated as disposing of the shares they hold in C immediately before
that event and reacquiring the same shares for their then market value. This deemed
disposal and reacquisition applies only to shares acquired in circumstances where CGT
relief was given under section 236H, and to which this section has not applied before.
Gainsand losses | atent in the shares concerned will accrue and may be taxed or relieved
subject to the relevant provisions of the Taxes Acts.

Subsection (4) of new section 236P provides special rules for deciding whether a
settlement has ceased to meet the all-empl oyee benefit requirement. A settlement which
ceases to meet the conditions of section 236K cannot rely on section 236L (i.e. on
the behaviour of its trustees and other factors) to ensure that it continues to meet
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the all-employee benefit requirement. Likewise, a settlement which originally met the
regquirement by virtue of section 236L but later came to meet it by virtue of meeting the
conditions of section 236K cannot revert to relying on section 236L without triggering
adisgualifying event.

Subsection (5) of new section 236P ensuresthat the limited participation requirement at
section 236N works properly for the purposes of identifying disqualifying events under
section 236P.

New section 236Q contains specia provisions which apply when trustees of a
settlement (the acquiring settlement) become entitled to shares in a company which
is settled property against the trustee of that property in another settlement (the
transferring settlement). Section 71 of TCGA 1992 provides for a disposal and
reacquisition to be deemed to occur on that event by the trustees of the transferring
settlement, and section 236Q ensures that the trustee of the transferring settlement may
claim relief on the deemed disposal, subject to the same conditions as apply on actual
disposals of sharesto atrust.

Subsections (2) and (3) of new section 236Q alow the relief in the same way as
section 236H where section 236Q applies.

Subsection (4) of new section 236Q ensures that the provisions of section 236P
(concerning the conseguences of disqualifying events) apply to the acquiring settlement
where section 236Q applies, by treating the acquisition as one made in circumstances
where section 236H applies.

Subsection (5) of new section 236Q ensures that the terms of sections 236H to 236T
are applicable to the acquiring settlement.

Subsection (6) of new section 236Q requires the claimant to supply certain information
to HMRC with any claim, to alow HMRC to check the validity of the claim. This
reguirement corresponds to section 236H(7).

Subsection (7) of new section 236Q directs the reader to new section 236R where there
are further conditions relevant to making a claim to relief under section 236Q, and
provisions for relief given to be withdrawn in certain circumstances.

New section 236R withdraws relief already given under section 236Q and prevents
further claims to relief when specified events occur before the end of the tax year
following thetax year in which the deemed disposal under section 71 istreated as made.
It isacounterpart to new section 2360.

Subsection (1) of new section 236R states that the new section applies when a deemed
disposal has arisen on which relief under section 236Q is available, whether or not
a claim to relief has in fact been made, and when subsequent to such a disposal a
‘disqualifying event’ occursin the tax year following the tax year in which the deemed
disposal istreated as made.

Subsection (2) of new section 236R states that where the section applies no claim for
relief may be made on or after the day of the disqualifying event in respect of the
disposal.

Subsection (3) of new section 236R statesthat any claim for relief which hasbeen made
before the disqualifying event is revoked, and the gains or losses of any person for any
period are computed as though that claim had never been made.

Subsection (4) of new section 236R ensures that HMRC may make any and all
adjustments necessary to give effect to arevocation of a claim under subsection (3).

Subsection (5) of new section 236R explains what is meant by a ‘disgualifying
event’ for the purposes of section 236R. The definition in section 2360 is used, with
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minor modifications necessary to make it applicable to the circumstances in which
section 236Q has applied.

New section 236S applies where trustees hold both shares in respect of which the CGT
relief applied on acquisition (known as EOT exempt shares) and other shares which
would betreated as of the same class but for section 104(4A) (see paragraph 125 below).
In these cases, when they make a disposal, the trustees may determine what proportion
of the shares disposed of are EOT exempt shares (subject to their holding sufficient
EOT exempt shares prior to the disposal). This preventsthe trustees gain or loss being
distorted by the acquisition cost deemed to apply to the EOT exempt shares. However,
the trustees may not use this provision to mitigate the effect of a disposal deemed to
take place on adisqualifying event under section 236P.

New section 236T provides further rules which apply when deciding whether trustees
have the necessary interest in a company for the purposes of the controlling interest
requirement at section 236M or for the behaviour requirement at section 236L(2).

Subsection (2) of new section 236T applies the relevant part of the Corporation Tax
Act 2010 for the purposes of identifying equity holders, ordinary shares etc.

Subsection (3) of new section 236T says that when ascertaining the trustees’ interest
they areto be treated as entitled to dividends on shares which they hold even if they are
required or permitted to waive the dividends on those shares.

Subsections (4) and (5) of new section 236T alow trustees to use their shares in
company C as security for borrowing from third parties. Without this provision, the
mere possibility that thetrustees could involuntarily to lose control of their shares(inthe
event of a default) could prevent the controlling interest requirement in section 236M
or the significant condition in section 236L being met the behaviour requirement from
applying. However in the event that the trustees do actualy lose control of the shares
under such an arrangement, the controlling interest requirement will cease to be met.

Subsection (5) of new section 236T definestheterms’ close company’ and ‘ participator’
for the purposes of the section. It also gives a special definition of ‘third party’ which
excludes persons who are or have in the preceding 12 months been a participator in the
employee-owned company controlled by thetrustees, and persons connected with them.

New section 236U defines ‘company’, ‘ordinary share capital’ and ‘trade’ as they are
used in sections 236H to 236T. It also providesfor referencesto agroup, to membership
of agroup and to the principa company of agroup to bereadin amanner consistent with
their definitionsin section 170 TCGA 1992. References to a group are to be construed
with any necessary modificationswhere applied to acompany which isnot incorporated
in the UK. This section also applies section 286 TCGA for the purposes of deciding
whether one person in ‘ connected with’ another, subject to the definition of arelative
used in that section being extended to include uncle, aunt, nephew and niece.

Paragraph 2 of Part 1 of the Schedule provides for the relief to have effect in relation
to disposals made in tax year 2014-15 or later years, subject to paragraph 3.

Paragraph 3 of Part 1 of the Schedule ensures that disposals which took place on or
after 6 April and before 26 June 2014 are not subject to the rules for the withdrawal
of relief on the occurrence of a disqualifying event, but are instead subject to special
rules. In summary, in these cases a disqualifying event causes again or loss to accrue
to the trustees of the settlement, based on a deemed disposal and reacquisition of shares
at their market value immediately after the event.

Paragraph 3 of Part 1 of the Schedule creates special rules which apply to disposals
made on or after 6 April and before 26 June 2014. The effect is that these disposals
are subject to the rules as originally published in the Finance Bill in March 2014.
Specifically, claims to relief in respect of such disposals will not be revoked if there
isadisgualifying event:
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e Therelief requirementsin section 236H are modified in relation to these disposals.
* Thelimited participation requirement at section 236N is aso modified.

»  Section 2360 and section 236R, which revoke or prevents a claim to relief when
there has been adisqualifying event in the tax year following the tax year in which
the disposal is made, will not apply.

e Section 236P, which deems a gain or loss to accrue to the trustees when a
disqualifying event occurs, applies, subject to the event taking place at a specified
time.

Paragraph 4 of Part 1 of the Schedul e refers to the means by which a settlement may be
deemed to meet the all-empl oyee behavioural requirement through new section 236L (1)
(c) (paragraph 29 above). It providesfor thetrustees' actions before 10 December 2013
to be disregarded when deciding whether the all-employee behavioural requirement
may be deemed to be met for the purpose of determining whether the CGT relief is
available (but not for determining whether the income tax exemption is available as
mentioned in Part 2).

Part 2: employment income exemption

75.

Paragraph 5 of Part 1 of the Schedule inserts new Chapter 10A to Part 4 of the Income
Tax (Earnings and Pensions) Act 2003, which contains the following provisions.

New Section 312A

76.

7.

78.

79.

80.

81.

82.

New subsection (1) providesthat the income tax exemption appliesto qualifying bonus
payments made in atax year to employees or former employees of a company.

New subsection (2) sets the maximum amount of the qualifying bonus payment that is
exempt from income tax (the “exempt amount”) at £3,600.

New subsection (3) providesthat, where an employee receives aqualifying bonusfrom
more than one employer in a tax year, the exempt amount in subsection (2) applies
separately to the total payments made by each employer.

New subsection (4) provides an exception to subsection (3). Where an employee or
former empl oyee receives a bonus from two or more employerswho first make abonus
payment when they are part of the same group, the exempt amount applies to the total
amount of the bonuses received from all employers in the group, instead of applying
separately in relation to each employer.

New subsection (5) provides that where an employee has received a qualifying bonus
from acompany which wasamember of agroup of companiesat thetimeit first madea
payment for the year, that employer will be treated as remaining amember of the group
until the end of that tax year evenif it subsequently leavesthe group. Thisisrelevantin
determining if the aggregate of qualifying bonus payments received in atax year from
the group exceeds the exempt amount (see subsection (4) above).

New subsection (6) sets out how the exempt amount should be applied when more than
one qualifying bonusis received in the same tax year by an employee. It provides that
the exempt amount should be applied to each bonus in the order they were made to
determine if and when the exempt amount has been exceeded.

New subsection (7) explains how the exempt amount should be applied when two (or
more) qualifying bonuses are made on the sameday. It providesthat the exempt amount
(or the unused amount of the exempt amount) should be shared equally between each
of the payments received on the same day.
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New subsection (8) provides that where a qualifying bonus is paid by different
employers (who are not members of the same group) ordering rules in subsections (6)

and (7) apply separately.

New subsection (9) provides an Order-making power enabling the Treasury to increase
or reduce the exempt amount. However, where the amount is to be reduced, new
subsection (10) specifies that the draft statutory instrument must be laid before and
approved by the House of Commons.

New subsection (11) defines the term * chargeable amount” as being the amount of the
bonus payments that would have been taxable if not for the exemption. This term is
referred to in subsection (2).

New Section 312B

86.

87.

88.

New subsection (1) introduces all the conditions which must be met for a payment to
be a qualifying bonus payment, and, where necessary, cross-references the sectionsin
which detail of how those conditions apply is provided for.

New subsection (2) provides that the qualifying period is the 12 months ending with
the day on which the payment is made. However, new subsection (3) specifies two
situations where the qualifying period may not be the full 12 months. Paragraph (a)
provides that the qualifying period does not include any days before the settlement
first met the al-employee benefit requirement as defined in section 236J of TCGA
1992. Paragraph (b) providesthat the qualifying period does not include any days prior
to the date when the settlement first met the controlling interest requirement provided
for in section 236M of TCGA 1992.

The ‘office holder’ condition set out in subsection (1)(e) specifies that the condition
must be met for “a requisite number of days’, which recognises that in some cases,
for reasons beyond the employer’s control, the condition might not be met. New
subsection (4) defines this term as the number of days in the qualifying period less
90 days. Where the qualifying period is shorter than 12 months by virtue of new
subsection (3) the requisite number of days is the number of days in the qualifying
period, less the corresponding fraction of 90 days.

New Section 312C

89.

90.

91.

92.

New subsection (1) provides the detail of the participation and equality requirements
which form one of the conditions set out in section 312B(1). For abonus schemeto meet
the participation requirement all personsin relevant employment must be eligible to be
awarded a bonus under the scheme. Paragraph (b) provides that to meet the equality
regquirement every employee who is awarded a bonus under the scheme must do so on
the sameterms. That does not mean they must necessarily be awarded the same amount.

New subsection (2) defines when a person isin “relevant employment”. Thisis when
the person is employed by the company paying the bonus or where the company paying
the bonus is a member of a group, the person is employed by any company which is
amember of the group.

New subsection (3) sets out an exception to the participation requirement. It permits
employers to exclude employees from the bonus award if those employees have less
than a specified minimum period of continuous service at the time of the award which
can be no longer than 12 months.

New subsection (4) provides for further exceptions to the participation requirement
in respect of employees subject to a finding of gross misconduct or summary
dismissal. Paragraph (a) provides that where a finding of gross misconduct has
been made in the period 12 months immediately before the bonus is determined, the
employee can be excluded from participating in the award. Paragraph (b) allows the
award of abonusto be conditional if at thetimeit is determined the employeeis subject
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to disciplinary proceedings, depending on the outcome. Finaly, paragraph (c) provides
that if disciplinary proceedings initiated after determination of the award lead to a
finding of gross misconduct before payment is made, or if the employee is summarily
dismissed before payment ismade, the employeeistreated asif they were never eligible
to participate.

New subsection (5) provides that only those factors set out in subsection (6) can be
used to determine the amount of the award. New subsection (6) provides that if these
refer to the employee’ s remuneration, length of service, or hours worked, the equality
requirement will not be infringed.

New subsection (7) provides that the equality requirement is infringed if some of the
participating employees receive nothing.

New subsection (8) provides that where the amount of a participating employee’ s share
of an award under the schemeis determined by reference to more than one of the factors
mentioned in subsection (6) the equality requirement will not be satisfied unless each of
thosefactors givesriseto aseparate bonus amount and the empl oyee’ stotal bonusisthe
sum of those separate amounts. This means that the entitlements cannot be multiplied
together or used in any other kind of mathematical formula.

New subsection (9) prevents the equality requirement from being met if any feature of
the scheme has or islikely to have the effect of disproportionally rewarding directors or
former directors, higher paid employees, employees from specific parts of the business,
or employees carrying out specific types of activity. Thishasto beread in conjunction
with subsection (6), but isintended to prevent an employer from paying an extraamount
of bonusin addition to whatever is determined through use of the allowable factors.

New subsection (10) provides that any references to an employee in subsections 1(b),
(5), (8), (7) and (9) include aformer employee and similarly referencesto remuneration
and other factorsin the case of former employees areto be read asrelating to the former
employment.

New Section 312D

98.

New subsections(1) to (5) providefor the definition of ‘ trading requirement’ and rel ated
terms, asreferred to in section 312B(1). This requirement must be met throughout the
qualifying period (see 312B(1)).

New Section 312E

99.

100.

101.

102.

New subsection (1) provides that a company meets the indirect employee ownership
requirement referred to in section 312B(1) if, throughout the qualifying period, the
settlement meets the controlling interest requirement and the all-employee benefit
requirement.

New subsection (2) provides the meaning of the controlling interest requirement and
all-employee benefit requirement by reference to sections 236M, and 236J - 236K
respectively. These are both subject to the modification in subsection (3).

New subsection (3) providesthat if a settlement does not meet the all-employee benefit
reguirement throughout the qualifying period, it is treated as meeting that requirement
if the behaviour requirement section 236L of TCGA 1992 applies. However, if
the settlement has previously met the all-employee benefit requirement at any time
since 10 De