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GENDER RECOGNITION ACT 2004

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Gender Recognition Act which received Royal
Assent on 1 July 2004. They have been prepared by the Department for Constitutional
Affairsto assist the reader in understanding the Act. They do not form part of the Act
and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY AND BACKGROUND

3.

The purpose of the Gender Recognition Act isto provide transsexual people with legal
recognition in their acquired gender. Legal recognition will follow from the issue of
afull gender recognition certificate by a Gender Recognition Panel. Before issuing a
certificate, the Panel must be satisfied that the applicant:

* has, or has had, gender dysphoria,
o haslived in the acquired gender throughout the preceding two years, and
e intendsto continueto live in the acquired gender until death.

Where applicants have been recognised under the law of another country or territory as
having changed gender, the Panel need only be satisfied that the country or territory in
guestion has been approved by the Secretary of State.

In practical terms, legal recognition will have the effect that, for example, a male-to-
female transsexual person will be legally recognised asawoman in English law. Onthe
issue of afull gender recognition certificate, the person will be entitled to a new birth
certificate reflecting the acquired gender (provided a UK birth register entry already
exists for the person) and will be able to marry someone of the opposite gender to his
or her acquired gender.

Under the previouslaw, transsexual peoplewerenot recognised in their acquired gender
under the law of any part of the United Kingdom. Although transsexual people could
obtain some official documents in their new name and gender, they could not obtain
new birth certificates or enjoy any rights confined by law to people of the gender to
whichthey feel they belong. For instance, they could not marry intheir acquired gender.
Theseissueswerefirst considered by an Interdepartmental Working Group convenedin
1999. The Government announced its intention to bring forward legidation in thisarea
on 13" December 2002. A draft Bill was published on 11" July 2003, and underwent
pre-legidative scrutiny by the Joint Committee on Human Rights.

On 11" July 2002, the European Court of Human Rights delivered its judgements in
the case of Goodwin v The United Kingdom and | v The United Kingdom (2002) 35
EHRR 18. The Court found that the UK had breached the Convention rights of these
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two transsexual people, under Articles 8 (theright to respect for privatelife) and 12 (the
right to marry). The UK Government has a positive obligation under international law
to secure the Convention rights and freedoms and must rectify these ongoing breaches.

On 10™ April 2003, the House of Lords gave judgment in the case of Bellinger v
Bellinger [2003] 2 All ER 593. Mrs. Bellinger, a male-to-female transsexual person,
was seeking legal recognition of her 1981 marriage to a man. Their Lordships were
sympathetic to Mrs Bellinger's plight but ruled that the marriage was void. They
declared that section 11(c) of the Matrimonial Causes Act 1973 was incompatible with
the Human Rights Act 1998. Theresult of thiswasthat |egislation was needed to enable
transsexual people to marry in their new gender.

THE ACT

8.

In the Act:

e sections1to 8, and Schedules 1 and 2, establish aprocess for the issue of agender
recognition certificate, that is, for gaining recognition in the acquired gender. They
create the Gender Recognition Panels and set out the requirements for making an
application and the criteria by which the Panels will decide applications;

e sections 9 to 21, and Schedules 3 to 6, set out the consequences of the issue
of a certificate. The general principle is that the transsexual person will for all
purposes be regarded as being of the acquired gender. These sections go on to
describe particular consequences in terms of the issue of a new birth certificate,
marriage, parenthood, benefits and pensions, discrimination, inheritance, sport,
gender-specific offences and foreign gender change; and

e sections 22 to 29 contain supplementary provisions. For example, they include
a prohibition on disclosure of information relating to a person’s application for
a certificate or the gender history of a successful applicant. They also limit
applications, for the first six months after the Act comes into force, to those
transsexual peoplewho have beenliving inthe acquired gender for at least six years.
As these applicants will have been living in the acquired gender for so long, the
criteriato be applied are dso dightly different.

COMMENTARY ON SECTIONS

Section 1: Applications

9.

10.

11.

12.

13.

This sets out who may apply for a gender recognition certificate and who determines
that application. It also gives effect to Schedule 1.

Under subsection (1) applications may be made by someone living in the other gender
(subsection (1)(a)), or by someone who has changed gender in another jurisdiction
(subsection (1)(b)). An applicant must be aged at least 18.

Under subsection (3) a Gender Recognition Panel will determine an application for a
gender recognition certificate.

Subsection (4) gives effect to Schedule 1 which makes provisions for Gender
Recognition Panels. The Panels will determine applications for gender recognition
certificates. Paragraph 1 prescribes the eligibility criteria for the legal and medical
membersto be appointed by the Lord Chancellor, after consulting the Scottish Ministers
and the Department of Finance and Personnel in Northern Ireland. Paragraph 2
provides that, after similar consultation, the Lord Chancellor must appoint one of the
legal members as the President and one as the Vice-President.

Paragraphs 4 and5 of Schedule 1 set out the requirements for the constitution of
individual Panels. An application under section 1(1)(a), on the basis of ‘living in
the other gender’, must be determined by a Panel including at least one legal and
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one medical member. Any other application may be determined by a legal member
sitting alone. The President is given the power to determine the membership of Panels
within these requirements. The President may also decide that certain applications
require aPanel comprising more than the minimum number of members. Paragraph 6
stipulates some of the procedure of the Panels and provides that the President may give
directions on other matters of detail, after consulting with the Council on Tribunals.
Paragraph 9 placesthe Gender Recognition Panelsunder the supervision of the Council
on Tribunals. The Council will keep the constitution and working of the Panels under
review, and their comments on the administration of the Panels will be included in
an annual report which is laid before Parliament by the Lord Chancellor, and before
the Scottish Parliament by Scottish Ministers. Paragraphs 10 and11 provide that Panel
members may not become members of the House of Commons or the Northern Ireland
Assembly. Thedisqualification from the House of Commons automatically appliesalso
to the Welsh Assembly. It is envisaged that a similar disqualification will apply for the
Scottish Parliament and that this will be effected through an Order in Council.

Section 2: Determination of applications

14.

15.

The criteria for a successful application under section 1(1)(a) (‘living in the other
gender’) are set out in subsection (1): the applicant must have, or have had, gender
dysphoria; have lived in the acquired gender for at least two years before making the
application; intend to continue to live in the acquired gender for the rest of his or her
life; and provide the evidence required by or under section 3.

Subsection (2) provides that applications made under section 1(1)(b) must be granted
if the evidence requirements are met and if the Panel is satisfied that the gender change
occurred under the law of an approved country or territory. Subsection (4) provides
the Secretary of State with the power to prescribe what is an approved country or
territory for this purpose. This power will be used to prescribe those countries that have
recognition criteriawhich are at least as rigorous as those in the Act.

Section 3: Evidence

16.

17.

18.

19.

This stipulates what evidence must be provided as part of an application for a gender
recognition certificate. Subsections (1) to (3) set out what medical evidence is needed
for an application on the basis of ‘living in the other gender’ (section 1(1)(a)). There
must be a report from a registered medical practitioner, or a chartered psychologist,
either of whom must be practising in the field of gender dysphoria. This report must
include details of diagnosis. The second report need not be from amedical professional
practising in the field of gender dysphoria, but could be from any registered medical
practitioner or chartered psychologist. At least one of the reports must include details
of any treatment that the applicant has undergone, is undergoing or that is prescribed
or planned, for the purposes of modifying sexual characteristics.

Under subsection (4), an application must also include a statutory declaration by the
applicant, stating that the applicant meets the conditions as to having lived in the
acquired gender for at least two years and intending to continue to do so.

Subsection (5) provides that for applications under section 1(1)(b), having changed
gender under the law of another country or territory, evidence of thischangeisrequired.

There are also some evidence provisions shared by both types of application, and these
are set out in subsection (6). Hence, an application must include a statutory declaration
as to whether or not the applicant is married. Subsection (6)(b) provides the Secretary
of State with the power to specify, in effect, the further content of an application form.
Hence, for example, an application will need to include details of name, date of birth,
and correspondence address. This will be done by way of an order. Subsection (6)(c)
provides the Panel with the flexibility to specify other evidence that will enable them
better to determine whether the applicant meetsthe criteriafor asuccessful application.
The Panel must provide reasons for requiring any further information or evidence
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(subsection (8)). Subsection (6) also provides the applicant with the right to supply
other evidence pertaining to the criteria. When the Panels have been established there
will be notes for applicants clarifying what evidence the Panel will regard as useful for
satisfying the criteria set out in section 2.

Section 4: Successful applications

20.

This stipulates that where a Panel has granted an application, it must issue a gender
recognition certificate to the applicant. If the applicant ismarried, the certificate will be
an interim gender recognition certificate. Subsection (4) brings Schedule 2 into effect.
Schedule 2 provides that, in England, Wales and Northern Ireland, the fact that an
interim gender recognition certificate has been issued to either party to a marriage is
a ground for that marriage being voidable. Proceedings for dissolution on this basis
must be begun within six months of the issue of the interim certificate. In Scotland, on
account of differences in marriage law, the grant of an interim certificate will provide
aground for divorce, rather than make the marriage voidable.

Section 5: Subsequent issue of full certificates

21

Subsection (1) providesthat where a court ends amarriage on the ground that an interim
gender recognition certificate has been issued to one party, it must also issue a full
gender recognition certificate to that party. However, under the remaining provisions
of this section, if the marriage is dissolved or annulled on some other ground, in
proceedings started within six months of the grant of an interim gender recognition
certificate, or if the spouse of the person to whom an interim certificate has been issued
dies within this period, the person with the interim certificate may apply again to the
Panel within six months of the date on which the marriage comes to an end and the
Panel must issue afull certificate if satisfied that the applicant is no longer married.

Section 6: Errorsin certificates

22.

This makes provision for the correction of a gender recognition certificate. The
application for correction may be made by either the person to whom the certificate was
issued or the Secretary of State. It must go to either the Pandl or the court, depending on
who issued the certificate. An application for acorrection will be granted and acorrected
certificate issued if the Panel or court is satisfied that the certificate contains an error.

Section 7: Applications. supplementary

23.

24,

Subsection (1) alows the Secretary of State to specify the form and manner of
applications to the Gender Recognition Panel, for example how and where the
application is to be made, after consultation with the Scottish Ministers and the
Department of Finance and Personnel in Northern Ireland.

Subsection (2) makes provision for an application fee, the amount of which will be
prescribed by order by the Secretary of State and which may differ according to
circumstances. The fee will not be refundable.

Section 8: Appeals etc.

25.

26.

This provides the applicant with aright of appeal on a point of law to the High Court,
or Court of Session in Scotland, and subsection (5) provides the Secretary of State with
the right to refer a case to the High Court or Court of Session if he considers that the
grant of an application was secured by fraud.

Subsection (4) stipulatesthat if an application under section 1(1) isrejected the applicant
may not make a further application until six months have elapsed.
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Section 9: General

27.

28.

29.

Subsection (1) states the fundamental proposition that once a full gender recognition
certificate is issued to an applicant, the person’s gender becomes for all purposes the
acquired gender, so that an applicant who was born a male would, in law, become a
woman for all purposes. She would, for example, be entitled to protection as awoman
under the Sex Discrimination Act 1975; and she would be considered to be female
for the purposes of section 11(c) of the Matrimonial Causes Act 1973, and so able to
contract avalid marriage with a man.

Subsection (2) provides amplification of subsection (1), making clear that the
recognition is not retrospective, so the certificate does not rewrite the gender history
of the transsexual person, and that the new gender applies for the interpretation of
enactments, instruments and documents made before as well as after the issue of a
certificate.

Subsection (3) means that the general proposition is subject to exceptions made by
the remainder of the Act and, for the future, by any other enactment or subordinate
legislation.

Section 10: Registration

30.

31.

32.

33.

35.

This provides the mechanisms by which individuals who have received recognition in
theacquired gender and who havea UK birth register entry will have new entriescreated
to reflect the acquired gender. Subsection (4) brings Schedule 3 into effect. The UK has
three Registrars General, covering England and Wales, Scotland, and Northern Ireland.
There is separate legislation covering the functions of each and hence Schedule 3 is
divided into three parts.

Paragraph 2 of Schedule 3 requires the Registrar General for England and Wales to
create a Gender Recognition Register (* GRR”). This Register will not be opento public
inspection or search.

Paragraph 3 ensures that the issue of a gender recognition certificate obliges the
Registrar General to make an entry inthe GRR and to mark the original entry referring to
the birth (or adoption) of the transsexual person to show that the original entry has been
superseded. Thiswill ensure that caution is exercised when an application is received
for a certificate from the original birth (or adoption) record. If applicants for a birth
certificate provide details of the name recorded on the birth certificate, they will be
issued with a certificate from the birth record. If they supply the details recorded on
the GRR, they will receive a certificate compiled from the entry in the GRR. The mark
linking the two entries will be chosen carefully to ensure that the fact that an entry is
contained in the GRR is not apparent. The mark will not be included in any certificate
compiled from the entries on the register.

Paragraph 4 providesthat the annual index to birth recordswill include entriesrelating
to the GRR. Such entries will be recorded in the index in the year in which the new
record is created. The entry for a transsexual person’s birth record will remain in the
index for the year in which the birth was originally registered. The index will not
disclose the fact that an entry relates to arecord in the GRR.

Paragraphs 5 and 6 make provision for certified copies to be made of any entry in the
GRR and to beissued to anyone who would be entitled to acertified copy of the original
entry relating to the transsexual person. They ensure that it will not be apparent from
the certified copy that it is compiled from the GRR. Such certificateswill ook the same
as any other birth (or adoption) certificate.

Paragraph 7 gives the Register General the same power to re-register a birth recorded
in the GRR to show a person as the father as aregistrar would have under section 10 of
the Births and Deaths Registration Act 1953. Paragraph 8 gives the Registrar General
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the power to correct an entry in the GRR in the same way as the original entry could
be corrected.

Paragraph 9 provides for any entry in the GRR, or mark relating to that entry in
the original register, to be cancelled if the gender recognition certificate is revoked.
Paragraph 10 provides that a certified copy of an entry in the GRR will have the same
evidential value as a certified copy of the entry in the original register.

Paragraph 11 givesthe Chancellor of the Exchequer an express power to make an order
amending Part 1 of Schedule 3 in consequence of any order made under the Regulatory
Reform Act 2001 which includes provisionsin relation to the system of registration of
births and adoptions in England and Wales. Any order made by the Chancellor under
this paragraph must, by section 24(3) of the Act, be made by the affirmative resolution
procedure. An order is expected to be made under the Regulatory Reform Act to reform
the legislation relating to the registration of births, marriages and desths. Because of
the restrictions contained in the Regulatory Reform Act (which prevent an order made
under that Act reforming any law passed |ess than two years before the order ismade) it
will not be possible for that order to contain provisions amending Schedule 3. Without
the power conferred by paragraph 11, either the order would have to be delayed, or the
GRRwould need to be kept inthe‘ old’ format even though the format of other registers
had been updated.

Parts 2 and 3 of Schedule 3 make equivalent provision in relation to Scotland and
Northern Ireland.

Section 11: Marriage

39.
40.

41.

42.

This gives effect to Schedule 4.

Paragraphs 1 and 2 of Schedule 4 adjust the restrictions on marriage under section 1
of the Marriage Act 1949. There are, for example, restrictions on marriage between a
woman and her ex-husband’ s father. The adjustments made here will mean that where
one party to the marriage is regarded as being of the acquired gender, the restrictions
cover relationshipsflowing from any previous marriageinthebirth gender, i.e. awoman
who is a male-to-female transsexual person may not marry her ex-wife's father. This
provisionismirrored for Scotland in paragraph 7 and for Northern Ireland in paragraph
8.

Paragraph 3 amends the Marriage Act 1949 to provide an additional exception to the
obligation on clergy in the Church of England and the Church in Wales to solemnise
marriages. A clergyman will not be obliged to marry a person he reasonably believesto
have changed gender under the Act. No such provision is needed for Northern Ireland
or Scotland as there is no obligation to solemnise marriages on the clergy of churches
in those jurisdictions.

Paragraphs 4 to6amend the Matrimonial Causes Act 1973 so that if at the time of a
marriage one party to the marriage did not know that the other was previously of another
gender, the former may seek to annul the marriage. Equivalent provision is made for
Northern Ireland in paragraphs 9 to 11. Scotland does not have the same concept of
voidable marriage.

Section 12: Parenthood

43.

This provides that though a person is regarded as being of the acquired gender, the
personwill retaintheir original statusaseither father or mother of achild. The continuity
of parenta rights and responsibilitiesis thus ensured.

Section 13: Social security benefits and pensions

44,

This brings Schedule 5 into effect.
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Paragraphs 3 to6 of Schedule 5 are designed to ensure that transsexual people are
treated according to their acquired gender in so far as certain survivor's benefits
are concerned. The benefits in question are Widowed Mother’s Allowance, Widow’s
Pension, Widowed Parent’s Allowance, Incapacity Benefit and Category A retirement
pension.

Under Paragraph 3 where, immediately before afull certificate isissued, afemale-to-
male transsexual person with dependant children is, or but for the absence of a claim
would be, entitled to Widowed Mother’s Allowance under section 37 of the 1992 Act
(as defined in paragraph 2(1) of Schedule 5), that person will not be entitled to that
Allowance after the certificate isissued. The reason for thisis that Widowed Mother’s
Allowance is gender specific and it must therefore be brought to an end on legal
recognition as a man. Widowed Parent’s Allowance will be available instead to such
a person in accordance with the normal rules. Under sub-paragraph (2) ofparagraph
3 it will not be necessary to make a claim for Widowed Parent’s Allowance where
the person is entitled to Widowed Mother’s Allowance immediately before the full
certificate isissued.

Paragraph 4 ensures that where, immediately before a full certificate is issued, a
female-to-male transsexual person is entitled to a Widow’s Pension under section 38
of the 1992 Act, that person will not be entitled to that Pension after the certificate is
issued. Widow's Pension is gender specific and must therefore also be brought to an
end on legal recognition as a man.

Under paragraph 5 where, immediately before a full certificate is issued, a male-to-
female transsexual person is, or but for the absence of a claim would be, entitled to
Widowed Parent’s Allowance under section 39A of the 1992 Act, that person will
continue to be digible for that Allowance after the certificate is issued. Widowed
Parent’s Allowance is gender neutral.

Paragraph 6 ensuresthat where, immediately beforeafull certificateisissued, aperson
is entitled to Incapacity Benefit, or a Category A retirement pension, under section 40
or 41 of the 1992 Act (which provisions are gender specific), that person will not be so
entitled after the certificate isissued.

Paragraphs 7 to 12deal with Retirement Pensions. At present, there are differencesin
the treatment of men and women for the purposes of Retirement Pensions. The main
differenceisthat men reach pensionable age at 65, while women reach pensionable age
at 60. These inequalities will begin to disappear from April 2010, but the equalisation
process will not be complete until 2020.

Paragraph 7 relates to Category A pensions. Category A pensions are derived from
the pensioner’s own National Insurance contributions. Sub-paragraph (1) sets out the
general provision that any question as to current or future entitlement to a Category
A pension after the full gender recognition certificate is issued shall be determined on
the basis of the transsexual person’s new gender. That entitlement is to be calculated
on the basis that the transsexual person’s gender had always been the acquired gender.
Thisensuresthat, for instance, aman who becomes awoman will be assessed using the
working life appropriate to a woman.

Sub-paragraph (2) makes clear that where awoman who isin receipt of a Category A
pension changes gender beforethe age of 65 (i.e. the age when men can get a Retirement
Pension) then entitlement to that pension will cease (a new claim for a Category A
pension can be made as a man at age 65).

Sub-paragraph (3) provides that where a man changes gender and at the time he is
under 65, but has attained the age at which a woman reaches pensionable age, for
the purpose of determining entitlement to a Category A pension, that person will be
treated as attaining the pensionable age for a woman when the full gender recognition
certificate isissued.
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Sub-paragraph (4) makes an exception to sub-paragraph (1). It provides that in
determining entitlement in accordance with sub-paragraph (1), any

(8 National Insurance contributions that have been paid or credited
(b) earningsthat have been credited, and

((c) entitlement to Home Responsibilities Protection will not be affected by
the gender change.

Paragraph 8 deals with Category B pensions (and increases to Category A pensions
resulting from entitlement to Category B pensions). Category B pensions are based on
the contributions of a spouse or former spouse. At present married women, widows
and widowers can derive entitlement to Category B pensions. From 2010 Category B
pensions will become available to married men and in addition current differencesin
the rules for widows and widowers will be addressed. Currently sections 48A and 51A
of the 1992 Act apply only to married women, section 48B applies only to widows and
section 51 only to widowers. Sections 48BB and 52 apply egually to men and women.

Sub-paragraph (1) setsout the general provision that any question asto current or future
entitlement to a Category B pension or an increase to a Category A pension shall be
determined on the basis of the transsexual person’ sacquired gender after the full gender
recognition certificate is issued.

Sub-paragraph (2), in conjunction with sub-paragraph (1) provides that where a
woman is entitled to a Category B pension or an increase in her Category A pension
then, if she changes gender, she may lose it. This would happen where it would not
be available to a man in the same circumstances. Examples of this occurring include
where immediately before the full gender recognition certificate is issued:

(8 shehas not attained the age of 65; or

((b) she is bereaved before her 65" bi rthday, which falls before 6" April
2010, and her late spouse had died (after 6 April 1979) before reaching
pensionable age; or

((c) sheisbereaved and her spouse died before 6™ April 1979.

Sub-paragraph (3) provides that where a man changes gender and at the time he is
under 65, but has attained the age at which a woman reaches pensionable age, for
the purpose of determining entitlement to a Category B pension, that person will be
treated as attaining the pensionable age for a woman when the full gender recognition
certificate isissued.

Sub-paragraph (4) provides that a man who changes gender cannot get a Category B
pension on the grounds of having been widowed if he would not have been entitled to
one as awidower under section 51 of the 1992 Act.

Paragraph 9 deals with shared additional pensions, which can derive from a pension
sharing order granted when amarriage is dissolved.

Sub-paragraph (1) provides that any question relating to entitlement to, or the rate of,
a shared additional pension shall be determined on the basis of the transsexual person
attaining pensionable age on the same date as someone of the acquired gender and at
the same age.

Sub-paragraph (2) makes clear that where a woman who is in receipt of a shared
additional pension changes gender before the age of 65 then entitlement to that pension
will cease (anew claim can be made as a man at age 65).

Sub-paragraph (3) provides that where a man changes gender and at the time he is
under 65, but has attained the age at which a woman reaches pensionable age, for the
purpose of determining entitlement to a shared additional pension, that person will be
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treated as attaining the pensionable age for awoman when the full gender recognition
certificate isissued.

Paragraph 10 deals with deferment of Category A and B pensions and of shared
additional pensions. Where a person defers claiming such a pension immediately on
reaching pensionable age, he shall get an increase in the pension when it is claimed.
This paragraph provides that for any period of deferral before afull gender recognition
certificate is issued, the deferral for that period will only be effective if it could aso
have been made in the acquired gender.

Paragraph 11 relates to Category C pensions. These are payable to people who were
over pensionable age on 5" July 1948 or their wives or widows (if they are over
pensionable age). There are till some pensioners getting Category C pensions and
for consistency paragraph 11 provides that if a Category C pension is in payment to
a married woman or widow then this should be divested on a gender change (as the
pension is not available in the same circumstances to men).

Paragraphs 12 and 13 deal with graduated retirement benefit. Employees could accrue
entitlement to this benefit based on earnings between April 1961 and April 1975. There
aredifferent rulesfor men and women at present. These provisions enable amendments
to be made to regulations to take account of a person changing gender.

Paragraph 14 sets out how entitlement to a Guaranteed Minimum Pension (“GMP”)
under the Pension Schemes Act 1993 will be affected when a full gender recognition
certificate is issued to a person. The Pension Schemes Act 1993 provides that
pensionable agein respect of men is 65 and in respect of women is 60. This difference
in pensionable age also affects the accrual rate of GMPs.

Sub-paragraph (1) states that for this paragraph “the 1993 Act” means the Pension
Schemes Act 1993.

Sub-paragraph (2) providesthat the amount of aperson’ saccrued GM P entitlement will
continue to be determined by reference to the person’s birth gender. Thisis necessary
because a person’s entitlement to a GMP, like scheme benefits, has aready accrued in
the past and it isageneral principle of the Act that the issue of afull gender recognition
certificate should not affect events that occurred before itsissue. The exception to this
isthat any increases in the GMP derived from revaluation under section 16 of the 1993
Act will be calculated by referenceto aperson’s GM P pensionabl e age after theissuing
of the full gender recognition certificate.

Sub-paragraph (3) provides that a woman’s entitlement to a GMP will cease if she
changes gender and she is under 65. The person’s GMP pensionable age will become
65 and so entitlement to a GMP will commence again when they become 65. The
anti-franking requirements set out in Chapter 3 of Part 4 of the Pension Schemes Act
will also apply when the person becomes 65. Anti-franking applies where a person,
with a contract of employment ending before 1% June 1985, left a pension scheme
before pensionable age. It ensures that any indexation or revaluation of GMP does not
erode scheme benefits. Instead, any increaseis added to the total scheme benefits. Sub-
paragraph (4) provides that where a person’s GMP ceases under paragraph (3) then
any pension aready paid is not to be affected. Where a woman had been entitled to a
GMP but deferred payment of it then any increases to the GMP because of the deferral
will be added to their GM P when they become 65.

Sub-paragraph (5) providesthat whereaman whoisaged at | east 60 but has not reached
65 changes gender then he will be treated as attaining GM P pensionabl e age when the
full gender recognition certificate is issued.

Sub-paragraph (6) providesthat where a person changes gender after the age of 65 then
their pensionable age for GMP purposes is not affected. As a result such a person’s
GMP will not be affected by their change of gender.
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Sub-paragraph (7) makes provision for a person’s entittement to a widow's or
widower’s GMP to continue following a change of gender. A widow's or widower’s
GMPwill still only be payableto that person where the conditions regarding entitlement
are satisfied.

Sub-paragraph (8) provides that where a person’s GMP has been secured by an
insurance policy or annuity in accordance with section 19 of the Pension Schemes Act
1993, then the issuing of afull gender recognition certificate will not affect the terms
of that insurance policy or annuity contract.

Paragraph 15 makes paralel provision in relation to the Pension Schemes (Northern
Ireland) Act 1993.

Paragraph 16 deals with Equivalent Pension Benefits. These accrued between 1961
and 1975, in place of Graduated Retirement Benefit, for those individuals who had
private pensions. The legidation operates differently in respect of men and women.
This provision enables modifications to be made to take account of a person’s change
of gender. Paragraph 17 makes a paralel provision in respect of Equivalent Pension
Benefits of Northern Ireland.

Section 14: Discrimination

7.
78.

This gives effect to Schedule 6.

Schedule 6 amends the Sex Discrimination Act 1975 and the Sex Discrimination
(Northern Ireland) Order 1976 (S.I. 1976/1042 (N.l. 15)). Those enactments, as
amended by the Sex Discrimination (Gender Reassignment) Regulations 1999 (S.I.
1999/1102) and Sex Discrimination (Gender Reassignment) Regulations (Northern
Ireland) 1999 (S.R.1999 No.311), already make it unlawful to discriminate against a
personin relation to employment and vocational training on the groundsthat they intend
to undergo, are undergoing or have undergone gender reassignment. The definition of
gender reassignment in the Sex Discrimination Act and the Order includes any part of a
process undertaken under medical supervision for the purpose of reassigning aperson’s
sex by changing physiological or other characteristics of sex. A person who has been
recognised in the acquired gender under the Gender Recognition Act will therefore
necessarily be considered to be undergoing or to have undergone gender reassignment
within the meaning of these enactments, and accordingly, discrimination against him
or her on this ground will be unlawful. However, this is subject to exceptions based
on ‘genuine occupational qualifications'. If, for example, the nature of the job requires
a woman, it is open to the employer to show that it is reasonable to treat a male to
female transsexual person as being unsuitable for that job. The amendments made by
Schedule 6 mean that these exceptions will not be available once a person has been
recognised in the acquired gender. They are then, for the purposes of employment, to
be treated as being of their acquired gender (that is, of the opposite sex to their birth
sex). The exceptionsin section 19 of the Sex Discrimination Act 1975 and Article 21 of
the Sex Discrimination (Northern Ireland) Order 1976, which exempt discrimination in
relation to employment, authorisation or qualification for the purposes of an organised
religion wherethat employment, authorisation or qualificationislimited to personswho
are not undergoing and have not undergone gender reassignment, are not affected. They
continueto apply in relation to people who have been recognised in the acquired gender
under this Act.

Section 15: Succession etc

79.

This provides that the fact that a person’s gender has become the acquired gender does
not affect the distribution of property under awill or other instrument made before the
day on which the Act comes into force. For wills or other instruments made after that
day, the general principle stated in section 9(1) will apply, e.g. if awill refers to the
‘eldest daughter’, and a person who was previously a son becomesthe ‘ eldest daughter’
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following recognition in the acquired gender, that person (subject to section 18) will
inherit asthe ‘eldest daughter’.

Section 16: Peerages

80.

This provides an exception to the proposition stated in section 9(1). The descent of any
peerage or dignity or title of honour will take place as if a person recognised in the
acquired gender were still of the birth gender. The same rule applies to any property
that passes with it, unless the will or other instrument governing the property departs
from this rule by express provision.

Section 17: Trustees and personal representatives

81.

A trustee or personal representative is responsible for conveying and distributing
property from atrust or estate. This section relieves atrustee or personal representative
from any fiduciary duty to inquire whether a gender recognition certificate has been
issued to any person or revoked, even if that fact could affect entitlement to property
which heis responsible for distributing. The beneficiary will nevertheless retain his or
her claim to the property and may enforcethis claim, e.g. by following the property into
the hands of another person who has received it instead.

Section 18: Orders where expectations defeated

82.

This makes provision for any situation where the disposition or devolution of property
under awill or other instrument is different from what it would be but for the fact that
a person is regarded as being of the acquired gender. If, for example, an instrument
governs succession by reference to the ‘eldest daughter’ of the settlor, and there is an
older brother whose gender becomes female under the Act, then the person who was
previously the ‘eldest daughter’ may ceaseto enjoy that position. Subsection (2) allows
a person who is adversely affected by the different disposition or devolution of the
property to make an application to the High Court, or the Court of Session in Scotland.
The court, if it is satisfied that it is just to do so, may make such order asit considers
appropriate in relation to the person benefiting from the different disposition of the

property.

Section 19: Sport

83.

The section provides that a body responsible for regulating participation in competitive
sporting events may prohibit or restrict the participation in such events of a person who
isrecognised in the acquired gender, and is seeking to compete in the acquired gender,
if thisis necessary to secure fair competition or the safety of other competitors.

Section 20: Gender-specific offences

84.

Many definitions of sexual offencesin thelaw of Scotland and Northern Ireland remain
gender-specific and hence refer, for example, specifically to acts committed by a man
upon awoman. This section ensures that where criminal liability would exist, but for
the fact that a person, either the victim or the perpetrator, has become of the acquired
gender, that criminal liability will exist regardless of the gender change. The Sexual
Offences Act 2003 introduced gender-neutral terms for England and Wales, but this
section extends to England and Wales, as well as Scotland and Northern Ireland, in
order to ensure that thereis no residual problem.

Section 21: Foreign gender change and marriage

85.

Subsection (1) makes explicit that a person who has changed gender in another country
or territory is not thereby recognised in the acquired gender in the UK. Subject to
subsection (6), aperson in thisposition will haveto make an application under section 1.
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Subsections (2) to (5) set out the legal status of marriages formed in another country
or territory by a person who had aready changed gender in that or any other country
or territory. These marriages are to have no standing under UK law until the party who
has changed gender in another country or territory has also gained recognition in the
acquired gender in the UK. The marriage will only be recognised in thisway if no other
valid marriage has been entered into in the interim and so long as one party had already
changed gender in the ather country or territory and the other party was not also of that
acquired gender.

Subsection (6) adds the proviso that section 21 is subject to any enforceable community
right. This means that a national of another country within the European Union or
European Economic Area who has been granted legal recognition of their gender
change under the law of that country will not need to make an application under
section 1. Similarly, a post-recognition opposite-sex marriage where one of the parties
isa EU or EEA national will be accepted as a valid marriage in the UK without the
need for further application under section 1.

Section 22: Prohibition on disclosure of information

88.

89.

90.

Subsections (1) and (2) establish that it isan offence for aperson to discloseinformation
he has acquired in an official capacity about a person’s application for a gender
recognition certificate or about the gender history of a successful applicant. This
information is termed ‘ protected information’ under this Act. Subsection (3) explains
what is meant by ‘an official capacity’.

Subsection (4) sets out exceptionsto the general prohibition on disclosure. For example,
disclosurewill not constitute an offence where the person to beidentified had consented
to the disclosure or where the disclosure is for the purposes of proceedings before a
court or tribunal. Subsections (5) and (7) make provision for the Secretary of State
to prescribe further circumstances in which disclosure does not constitute an offence.
Subsection (6) provides that this power is exercisable by the Scottish Ministers, rather
than the Secretary of State, where the provision to be made is within the legidative
competence of the Scottish Parliament.

Undersubsection (8), a person guilty of an offence under this section is liable on
summary conviction to afine not exceeding level 5 on the standard scale.

Section 23: Power to modify statutory provisions

91.

92.

This provides the Secretary of State with the power to make an order modifying
the operation of any enactment or subordinate legislation in relation to persons who
have acquired a new legal gender under this Act or any description of such persons.
This power is strictly limited and is provided due to the entirely novel nature of this
legislation. Legislation has made distinctions on the basis of gender for centuries, and
the use of gender-specific terms, though it has reduced, neverthel ess continuesin some
contexts. Though athorough analysis has been conducted of areas in which the facility
to change gender may cause difficulties or complexities, this section acknowledges the
possibility that other instances may cometo light in the future. Subsection (5) provides
that, before an order is made under this section, there must be appropriate consultation
with persons likely to be affected by it.

This power is also extended, for the same reasons as given above, to Scottish Ministers
and the appropriate Northern Ireland department should they need to modify legislation
that falls within the devolved competence of the Scottish Parliament or the Northern
Ireland Assembly respectively.

Section 24: Orders and regulations

93.

This provides that any order-making powers conferred by this Act will be exercisable
by statutory instrument (statutory rulein Northern Ireland). Any orders under section 2
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or paragraph 11 of Schedule 3 must be approved by a resolution of each House of
Parliament. Any orders under section 7, 22 or 23 are subject to the negative resolution
procedure. Orders or regulations made by the Scottish Ministers or the Northern Ireland
department are al so subject to negative procedure.

Section 27: Applications within two years of commencement

94,

95.

96.

97.

Section 27 creates a ‘fast-track’ process for the first two years after commencement
of the Act, under which applications may be made on the basis of having lived in the
acquired gender for six years. This process is exclusive for the first six months after
commencement of the Act, i.e. those transsexual people who have lived in the acquired
gender for at least six yearswill have their applications dealt with first. After this period
applications from those transsexual people who can only show that they have lived in
the acquired gender for two yearswill be dealt with according to the normal procedure.
However, those transsexual people who are able to show that they have lived in the
acquired gender for six years will continue to benefit from the ‘fast-track’ process for
afurther eighteen months.

Applicants using this procedure will have to satisfy the criteria set out in section 2(1) as
modified, that is, satisfy the Panel that they have lived in the other gender for six (rather
than two) years; and that either they have or have had gender dysphoria, or that they
have undergone surgical treatment for the purpose of modifying sexual characteristics.

Under subsection (5), the requirements for medical evidence stated in section 3(1) to
(3) will not be applied to these applicants. Instead, if a person is applying on the basis
of having or having had gender dysphoria, the application need only be accompanied
by one medical report providing details of the diagnosis of gender dysphoria and
details of treatment that the applicant has undergone, is undergoing, or that has been
prescribed or planned for the applicant to undergo. This report must be provided by
a registered medical practitioner or chartered psychologist practising in the field of
gender dysphoria.

If a person is applying on the basis of having undergone surgical trestment for the
purpose of modifying sexual characteristics, the application must be accompanied
by one medical report containing details of the trestment undergone and any further
treatment which has been prescribed or planned. Thisreport must be provided by either
aregistered medical practitioner, or a chartered psychologist practising in the field of
gender dysphoria

COMMENCEMENT

98.

The provisions in the Act will come into force on a day appointed by an order of the
Secretary of State.
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