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HEALTH AND SOCIAL CARE ACT 2001

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Health and Social Care Act 2001 which received
Royal Assent on 11 May 2001. They have been prepared by the Department of Health,
with assistance from the Wales Office, in order to assist the reader of the Act. They do
not form part of the Act and have not been endorsed by Parliament.

These notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act, so where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY

3.

In July 2000 the Government published The NHS Plan, A plan for investment, A plan
for reform (Cm 4818-1) and The NHS Plan, The Government’s response to the Royal
Commission on Long Term Care (Cm 4818 — |1). In September 2000 the Government
published Pharmacy in the Future— Implementing the NHSPlan. Action hasbeen taken
to implement many of the proposals set out in these documents. In October 2000 the
Scottish Executive published the Response to the Royal Commission on Long Term
Care and provision is made in the Act for one aspect of this as mentioned below.

This Act is intended to deliver many of the aspects of the NHS Plan and the
Government’s response to the Royal Commission on Long Term Care that require
changes to primary legislation. Its purpose is to improve the performance of the
NHS, provide better protection for patients through a faster, more effective and fair
system for regulating practitioners, provide better protection around the use of patient
information, strengthen the way the public and patients are involved in the way the
NHS works, modernise pharmacy and prescribing services, extend direct payments for
social servicesusersand provide afairer system of funding for long term careincluding
measures to reduce the need to sell one’s home on entering residential care.

THE ACT

5.

TheActisin five parts:

Part 1 makes changesto the way the NHS, including family health services, isrun and
funded in England and Wales.

Part 2 deals with pharmaceutical services in England and Wales and some aspects of
such servicesin Scotland.

Part 3 provides for the establishment of Care Trusts and for the transfer of staff in
connection with partnership arrangements.

Part 4makes changes to the way long term care is funded and provided in England
and Wales. Provisionisalso madefor Scotland in relation to the ending of preserved
rights.
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Part 5 deals with the control of patient information and the extension of prescribing
rights as well as various miscellaneous and supplementary provisions.

Part 1 of the Act is mainly concerned with implementing those of the proposals set
out in the NHS Plan which require primary legislation. This part of the Act therefore
makes a number of changes to the framework of the NHS in England and Wales.
Sections 1 to 5 concern the funding of the NHS. Section 1 enables the Secretary of
State and the National Assembly for Wales to take into account the level of a Health
Authority’s non-cash limited allocation in determining its total allocation. Section 2
deals with payments to Health Authorities in respect of past performance. Section 3
enables the Secretary of State and the National Assembly for Wales to make additional
supplementary payments to support new initiatives and to attach conditions to such
payments. Sections 4 and 5 allow for the extension of public private partnershipsin
the NHS.

Section 6 deals with the powers of the Secretary of State to direct certain NHS bodies
about the terms and conditions of employment of their staff.

Sections 7 to 12 are intended to strengthen arrangements for public and patient
involvement in the NHS. Sections 7 to 10 provide for local authority overview
and scrutiny committees to scrutinise the NHS and represent local views on the
development of local health services. Section 11 places a duty on NHS organisations
to have arrangements for involving patients and the public in decision making about
the operation of the NHS. Section 12 requires independent advocacy services to be
established to assist patients in making complaints about the NHS.

Section 13 alows the Secretary of State to intervene in poorly performing
NH Sor ganisations.

Sections 14 and 15 provide for new arrangements for Health Authorities to manage
the distribution of General Practitioners. Section 17 removes the requirement that
remuneration paidto aGeneral Practitioner must not, except in special circumstances,
consist wholly or mainly of a salary which has no reference to the number of patients
to whom the General Practitioner has undertaken to provide general medical services.
Section 18 providesfor regulations asto the approval by Health Authorities of providers
of out of hourscover for medical practitioners.

Sections 19 to 26 introduce new arrangements covering the regulation of family
health service practitioners and those performing personal medical services or
personal dental services. All practitioners undertaking to provide family health
services (general medical services, general dental services, general ophthal mic services
and pharmaceutical services) must currently have their names included in a list
maintained by a Health Authority. In future, Health Authorities will be required to
maintain lists covering all practitioners, including deputies and locums for their area.
Only practitionersincluded in such listswill be ableto deliver family health services. It
isintended that the criteriato be admitted to (and to remain on) alist will include probity
and positive evidence of good professional behaviour and practice. It is intended that
thiswill be done through a system of declarations, annual appraisal and participationin
clinical audit. Section 20 provides a power for Health Authorities to refuse to include
apractitioner on the relevant medical, dental, ophthalmic or pharmaceutical list on
the grounds of unsuitability. Section 21 provides powersto make regulations providing
for a person’s inclusion in a Health Authority list to be subject to conditions. Section
22 deals with dental corporations and lists. Section 23 requires practitioners to declare
financial interests and the acceptance of giftsor other benefits. Section 24 providesfor
Health Authoritiesto keep supplementary lists of deputies and assistants who provide
the various family health services (including GPs, dentists and people who provide
pharmaceutical and optical services). Section 25 provides for new arrangements for
Health Authorities to suspend and remove practitioners from the relevant lists on the
grounds of inefficiency, fraud or unsuitability. Section 26 introduces new arrangements
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to further the Health Authority list system to include those practitioners who may
perform personal medical services and personal dental services. Section 27 creates the
Family Health Services Appeal Authority as an independent body whose functions
will include dealing with appeals by these practitioners against Health Authority
decisions. Consequently section 16 provides for the abolition of the NHS Tribunal.

Part 2 of the Act concerns pharmaceutical services. Chapter 1 provides for new
arrangements under which community pharmacy and related services may be provided
on a pilot basis. The services provided under these arrangements will be known as
local pharmaceutical services. Section 28 contains introductory provisions about pilot
schemesfor the provision of local pharmaceutical services. Section 29 and Schedule 2
set out how proposals for a pilot scheme are to be made by a Health Authority and
submitted to the relevant authority (the Secretary of State or National Assembly for
Wales). Section 30 provides for the designation of neighbourhoods or premises in
connection with pilot schemes. Section 31 requires the relevant authority to conduct
at least one review of each pilot scheme and to comply with certain conditions in
doing so. Section 32 gives the relevant authority power to vary or terminate pilot
schemes. Health Authorities may vary schemes without referring the matter to the
relevant authority only to the extent that they are permitted to do soin directions. Section
33 allows potentia providers of local pharmaceutical services to apply to the relevant
authority to become health service bodies. One result will be that certain arrangements
they make with other health service bodies will be NHS contracts. This section aso
allows the courts to enforce a direction for payment given by the relevant authority in
respect of obligations under such contracts.

Section 34 permits regulations to be made to allow Health Authorities to make
payments for preparatory work for pilot schemes, subject to certain conditions.
Section 35 enables charges corresponding to those for pharmaceutical services
under Part 2 of the Nationa Health Service Act 1977 to be levied for loca
pharmaceutical services, subject to exemptions. Section 36 specifiesthat the provisions
of the 1977 Act, including the relevant authority’ s direction-making powers, apply to
functions under Part 2 of this Act asthough they were functionsunder Part 1 of the 1977
Act. Section 37 permits regulations to be made preventing the provision of pilot scheme
services from the same premises as pharmaceutical services under Part 2 of the 1977
Act, except as provided in the regulations. It also permits regulationsto make provision
about theinclusion, re-inclusion, removal and modification of entriesin pharmaceutical
listsheld under Part 2 of that Act. Section 38 permits regulations to prescribe the extent
to which pilot schemes are to be taken into account when considering applications for
inclusion in those lists. Section 39 provides that the relevant authority may only bring
the permanent regime for local pharmaceutical services into effect where, having
regard to reviews of pilot schemes which have been conducted, they are satisfied that
itisin the interests of any part of the health service. Section 40 inserts new provisions
into the 1977 Act to enable Health Authorities to make schemes for the provision of
local pharmaceutical services in accordance with regulations. Section 41 provides a
power to make further regulations about both the permanent regime and pilot schemes,
which correspond to measuresin forcein relation to personal medical or personal dental
services.

Chapter 2 of Part 2 introduces changesto the existing arrangements for the provision of
phar maceutical services. Section 42 substitutesthe existing section 41 of the 1977 Act.
The new section 41 will require Health Authoritiesto make arrangements for the supply
to persons in their area of those drugs, medicines and listed appliances prescribed for
them by medical and other practitioners under the National Health Service. In particular
it provides powers for the relevant authority to specify in regulations the categories of
person whose prescriptions will be dispensed and any conditions in accordance with
which they must prescribe. This section also provides for the arrangements made by
Health Authorities to include arrangements for the provision of these pharmaceutical
services by remote means.
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Section 43 authorises arrangements for the provision of additional phar maceutical
serviceshy remotemeans. Theintentionisto facilitate, and provide ameansto control,
the development of internet, mail order, home delivery and other arrangements which
may involve dispensing across Health Authority boundaries. Thiswill provide patients
with greater flexibility in the way they can present their prescriptions and obtain the
drugs or appliances that have been ordered for them. Section 44 makes provision for
items prescribed by certain categories of prescriber to be dispensed as part of NHS
community pharmaceutical servicesin Scotland.

Part 3 of the Act creates new powersto establish Care Trusts by building on existing
health and local authority powers to forge partnerships and provide integrated care.
Section 45 provides for Care Trusts to be established voluntarily. Where services are
failing section 46 providesfor the Secretary of State or the National Assembly for Wales
to direct the local partners to enter into partnership arrangements. Section 48 concerns
the transfer of staff in connection with partnership arrangements.

Part 4 of the Act changes the way long term care is funded and provided in England
and Wales. Section 49 excludes nursing care from community care services. Sections
50 to 52 make local authorities responsible for arranging and meeting the care needs of
people who have until now had their long term car e funded through preserved rights
to income support and jobseeker’s allowance. Sections 53 to 55 extend the powers of
local authoritiesto placeachargeon an interest in land as an aternative method of a
person financing their long term care. They a so providefor regulationsto specify when
alocal authority isrequired to provide residential accommodation and when additional
payments may be made for more expensive accommodation. Section 56 dealswith new
arrangements for cross border placements. Regulations will give local authoritiesin
England and Wales powersto place peoplein residential care homes and nursing homes
in Scotland, Northern Ireland, the Isle of Man and the Channel Islands. Sections 57 and
58 give regulation-making powersto the Secretary of State concerning direct payments.

Part 5 deals with the control of patient information and the extension of prescribing
rights as well as various miscellaneous and supplementary provisions. Section 60
concernsthe control of patient infor mation. It enablesthe Secretary of Stateto require
or permit patient information to be shared for medical purposes where he considers that
thisis in the interests of improving patient care or in the public interest. Section 61
provides for the establishment of a statutory committee that is to be consulted about
regulations to be made under section 60. Section 62 requires the Secretary of State to
produce separ ate annual reports on the development of services for people with
mental illness and people with lear ning disability. Section 63 makes provision for
the extension of prescribing rightsto health professional s other than doctors, dentists
and certain specified nurses, health visitors and midwiveswho aready have prescribing
rights. This part also includes a number of supplementary provisions.

Annex A contains an outline of the existing legislation relating to the NHS. Annex B
contains an outline of the existing legislation relating to social care. Annex C dealswith
miscellaneous relevant legislation. In general, functions of the Secretary of State under
the existing legidation are exercisable by the National Assembly for Walesin relation
to Wales by virtue of a Transfer of Functions Order made in 1999. The Act reflectsthis
when amending existing legiglation, i.e. functions are conferred just on the Secretary
of State. Section 68 will ensure that such functions will be exercisable for Wales by the
National Assembly for Wales. Many of the functions under this Act are conferred on
“the relevant authority”, which is defined by section 66 to mean the Secretary of State
in relation to England, the National Assembly for Wales in relation to Wales and the
Scottish Ministersin relation to Scotland.
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COMMENTARY ON SECTIONS

Part 1: National Health Service

Health Service Funding

Section 1: Determination of allotmentsto and resource limits for Health Authorities
and Primary Care Trusts

20.

21

22.

23.

24,

Section 1 changes the way in which resources are allocated between Health Authorities
(“HAS") by the Secretary of State and between Primary Care Trusts (“PCTs’) by HAs.

When distributing the resource and cash limited elements the Secretary of State and
the National Assembly for Wales (for HAs) and HAs (for PCTs) may take into account
how much is being spent on the non-resource and non-cash limited family practitioner
services. Those who are spending more than their fair share on these services may get a
smaller increase for their other services. Conversely if they are spending less than their
fair share they can be given alarger increase. This monetary device will have the effect
of supporting action taken to increase the number of GPs in under-doctored areas.

Section 1 provides for changes to the way in which unified allocations — which are
cash limited — are made to HAs and PCTs. This provision will allow the Secretary of
State and the National Assembly for Wales and HAs to take account of general Part
2 expenditure (non cash limited expenditure on family health services) when making
decisions about unified alocations. In the first instance the intention is to take into
account only the general Part 2 expenditure on general medical services(GMSNCL). It
isenvisaged that the power will be exercised so asto makelarger increasesinthe unified
allocations of areas which are* under- doctored” than if GMSNCL was not taken into
account; and to make smaller increases in the unified allocations of areas which are
“over-doctored” than if GMSNCL was not taken into account. It will also provide a
financial mechanism for regulating the number of doctors in a Health Authority area
(the abalition of the Medical Practices Committee — see sections 14 and 15 - will mean
that HAs will become responsible for declaring GP vacancies).

The Department has asked the Advisory Committee on Resource Allocation to devise a
new funding formulafor GM SNCL expenditure. Using thisnew formulain conjunction
with theexisting formulafor HA and PCT unified alocationswill alow the Department
to determine targets, or “fair shares’ of available resources for an area covering both
unified allocations and GM SNCL . But changesto funding will only be made to unified
allocations. Health Authority and Primary Care Trust unified allocations will move
towards this overall target level over time (e.g. if the Health Authority is over target it
will receive lower funding growth than if it was under target). While these changes will
see resources for under doctored areas grow more quickly than the resources for over
doctored areas, they will not lead to the cash limiting of Part 2 general expenditure or
change the entitlement of primary care practitioners.

The statutory provision dealing with the public funding of Health Authorities is
section 97 of the National Health Service Act 1977 (the* 1977 Act”). Health Authorities
are paid money in each year by the Secretary of State under section 97(1) and (3).
Section 97(1) concerns the remuneration of persons providing services under Part 2 of
the 1977 Act (for example, General Medical Practitioners). Unless such remuneration
is excepted from section 97(1), it is not cash limited. The Secretary of State is under
aduty to pay each Health Authority the cost of such remuneration, and cannot impose
aceiling on such expenditure (defined as “general Part 2 expenditure” in paragraph 1
of Schedule 12A to the 1977 Act). Section 97(3) provides that the Secretary of State
must pay to each Health Authority money not exceeding the amount allotted to it by
the Secretary of State. This amount is allotted towards meeting an Authority’s “main
expenditure” (defined in paragraph 2 of Schedule 12A to the 1977 Act). In the case of
aHealth Authority thisincludes all expenditure attributabl e to the performance of their
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functionsin relation to the provision of hospital-based and community health services,
all their administrative costs, the costs of drugs attributed to them by the Secretary of
State and certain other expenditure. The amount allotted constitutes alimit on the cash
which may be spent by the Authority.

Health Authorities are under similar obligations to provide funds to Primary Care
Trusts. Each Primary Care Trust is established for an area contained within the area
of a Health Authority. Under section 97C, each year the Health Authority must pay
each of its Primary Care Trusts (a) the cost of general Part 2 expenditure incurred by
the trust and (b) money not exceeding the amount allotted by the Authority for that
year towards meeting main expenditure. As with the allotments to Health Authorities,
the amount allotted to each Primary Care Trust covers all expenditure attributable
to the performance of their functions in relation to the provision of hospital-based
and community health services, all their administrative costs and the costs of drugs
attributed to them by the Secretary of State. The amount allotted constitutes a limit on
the cash which may be spent by the Authority.

Subsection (2) inserts a new subsection (3AA) into section 97 of the 1977 Act.
This alows the Secretary of State to take account of expenditure attributable to the
remuneration paid to Part 2 practitioners in the Health Authority area in determining
the amount to be allotted to the Health Authority. Subsection (4) inserts a new
subsection (1A) into section 97C of the 1977 Act. This alows a Heath Authority
to take account of the distribution within their area of expenditure attributable to the
remuneration paid to Part 2 practitioners in determining the amount to be alotted to
each of its Primary Care Trusts.

The Government Resources and Accounts Act 2000 inserts two new sections into
the 1977 Act (sections 97AA and 97E). These new sections provide for the setting
of resource limits for every Health Authority and Primary Care Trust in addition to
cash limits. Section 97AA concerns resource limits for Health Authorities; section 97E
concernsresourcelimitsfor Primary Care Trusts. Section 97AA(2) providesfor general
Part 2 expenditure to be excluded from the resource limit.

Subsection (3) inserts a new subsection (2A) into section 97AA of the 1977 Act. This
allowsthe Secretary of State to take account of general Part 2 expenditure in setting the
resourcelimitsfor Health Authorities, mirroring the new subsection (3AA) of section 97
which alows the Secretary of State to take account of general Part 2 expenditure in
determining the amount to be allotted to a Health Authority.

Subsection (5) inserts a new subsection (2A) of section 97E into the 1977 Act. This
allowsaHealth Authority to take account of the distribution within their areaof general
Part |1 expenditure in setting the resource limits for its Primary Care Trusts, mirroring
the new subsection (1A) of section 97C which allows the Health Authority to take
account of the distribution within their areaof general Part 2 expenditurein determining
the amount to be allotted to each of its Primary Care Trusts.

Section 2: Paymentsrelating to past performance

30.

31

Section 2 amends the existing provisions of section 97 of the 1977 Act which enablethe
Secretary of State and the National Assembly for Walesto increasetheinitial allocation
each of them makes to a Health Authority, where that Authority has satisfied certain
conditions. This enablesthe Secretary of State to make payments to Health Authorities
based on their past performance. The existing section 97(3C) providesthat the Secretary
of State may make such increases where a Health Authority hasin any preceding year
satisfied objectives which have been notified to Health Authorities in advance.

The new subsection (3C) enables the Secretary of State and the National Assembly for
Wales to increase an Authority’s allocation not only where it has satisfied objectives,
but also where it has performed well against performance criteria The Secretary of
State must notify the Authority of such criteriain advance, athough he might not notify
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them in advance of the exact method by which performance will be measured. This
would enabl e the Secretary of State to make additional paymentsto Health Authorities
on the basis of their performance relative to other Authorities (against criteria notified
to them in advance) in addition to them meeting particular objectives. For example, he
may need to wait until he knows how well NHS bodies have performed against specific
measuresin the previous year before heis ableto finalise the best method of measuring
their performance in the coming year. However, the Secretary of State would need to
inform Authoritiesin advance of the criteria against which their performance would be
measured if he intended to make additional paymentsto Authorities on this basis.

Under the existing section 97(3C), the Secretary of State and the National Assembly for
Wales can only make increases to Health Authority allocations based on performance
in preceding financial years. The new subsection (3C) enables the Secretary of State to
make such increases on the basis of performance over a period which has been notified
to the Authority in advance, whether it consists of, or any part of, a preceding year or
any part of the current financial year.

Section 2(3) amends section 97(3D), which provides that a Health Authority is notified
of an objective, if the objective is specified or referred to in a notice given to Health
Authorities by the Secretary of State. The amendment meansthat the Secretary of State
may specify or refer to objectives, criteria or periods in a notice given to an individual
Health Authority, rather than anotice to all Authorities.

It is intended that the NHS Performance Fund will be allocated according to a traffic
light system to underpin asystem of earned autonomy. “ Green” organisationswill have
access to their share of the National Performance Fund as of right. “Yellow” Health
Authorities, NHStrustsand Primary Care Groups/Trustswill berequired to agreeplans,
signed off by the regional office, setting out how they will use their share of the fund.
“Red” organisations will have their share of the fund held by the new Modernisation
Agency. They will get their fair share of extra funds but the Agency will oversee
spending.

Section 3: Supplementary paymentsto NHS trusts and Primary Care Trusts

35.

36.

37.

Section 3 enables the Secretary of State and the National Assembly for Wales to
make payments direct to NHS trusts and Primary Care Trusts, outside the existing
arrangements for funding such bodies. In particular it enables payments to be made
to NHS trusts other than under NHS contracts and to Primary Care Trusts other than
under NHS contracts or the provisions of section 97C of the 1977 Act (Health Authority
allocations to Primary Care Trusts). Thiswill facilitate direct payments to NHS trusts
and Primary Care Trusts.

These supplementary payments may be made through Health Authorities rather than
direct to trusts. Under section 16C of the 1977 Act (as inserted by section 12 of the
Health Act 1999), the Secretary of State may direct Health Authorities to exercise his
powers under the new paragraph 5A of Schedule 3 to the 1990 Act (NHS trusts) and/or
section 97C(5A) of the 1977 Act (Primary Care Trusts). The Secretary of State would
be ableto control how Health Authorities made these supplementary paymentsto trusts
by giving directions under section 17 of the 1977 Act.

Under current arrangements, the Secretary of State for Health makes allocations to
Health Authorities under section 97 of the 1977 Act. He can direct that particular sums
must be applied for the purpose of making paymentsto NHS trusts, but such payments
are then made under “service level agreements’ (i.e. NHS contracts). In relation to
Primary Care Trusts, if the Secretary of State attaches conditions as to how sums are
to be spent when allocating an amount to a Health Authority, the Health Authority can
attach those conditions when allocating part of that amount to aPrimary Care Trust (see
section 97C(5) of the 1977 Act).
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These existing arrangements may not be appropriate for supplementary payments
to NHS trusts and Primary Care Trusts, for example where the Secretary of State
wishes to make payments to trusts specifically for rewarding their staff performance
and/or improving facilities. The section is intended to provide for a more efficient
resource allocation routeto NHS trusts and Primary Care Trustsfor such supplementary
payments, that will exist alongsideincomefrom NHS contractsor in the case of Primary
Care Trusts, Health Authority alocations.

Section 4: Public-Private Partnerships

39.

40.

41.

42.

43.

This section will insert a new section 96C into the 1977 Act to provide for the
Secretary of State and the National Assembly for Wales to participate in public-private
partnerships with companies that provide facilities or services to persons or bodies
carrying out NHS functions. As with various other powers of the Secretary of State
under the 1977 Act, these new powers could be delegated to Health Authorities, and
through them to Primary Care Trusts, and to Special Health Authorities. The intended
first use of this new power isthe establishment of NHSLIFT (NHSLocal |mprovement
Finance Trust) which will be set up to invest in primary care premises.

Subsection (1) of the new section 96C provides for the Secretary of State to form or
participate in forming companies to provide facilities or services to:

— any person or body providing services, or exercising functions, under the 1977
Act;

—  NHStrusts (which exercise functions under the NHS and Community Care Act
1990).

Subsection (2) provides that the Secretary of State may invest in companies providing
such facilities or services or provide loans or guarantees or make other financial
provision.

Subsection (3) provides that the powers are exercisable irrespective of whether the
company also provides facilities or servicesto other persons or bodies or to persons or
bodies, for example pharmacists, whose activities are not solely confined to the NHS.

Subsection (5) makes it clear that the inclusion of section 96C is without prejudice to
any other powers of the Secretary of State.

Section 5: Income Generation

44,

45.

The purpose of thissectionisto enablethe Secretary of State and the National Assembly
for Walesand other NHS bodies exercising “incomegeneration” powersunder section 7
of the Health and Medicines Act 1988 to form, invest in and otherwise make financial
provision in relation to companies. Section 7 of the 1988 Act confers powers under
which the Secretary of State and the National Assembly for Wales may carry out a
wide range of commercial activities, such as the supply of goods and services and
the exploitation of intellectual property, in order to increase the funds available for
improving the health service . This is subject to the proviso that such activities do
not interfere with the performance of any duties under the 1977 Act or operate to
the disadvantage of patients. The Secretary of State may authorise bodies established
under the 1977 Act to exercise these powers subject to any directions he might give.
NHS trusts are given the same income generation powers by virtue of paragraph 15 of
Schedule 2 to the NHS and Community Care Act 1990.

Subsection (7A) would beinserted into section 7 of the 1988 Act so asto providefor the
formation of, investment in and making of financial provision in relation to companies
where that was calculated to facilitate, or be conducive, or incidental to, the exercise
of income generation powers.
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Subsection (7B) defines “companies’ and makes clear that the inclusion of the new
subsection would be without prejudice to any other powers of the Secretary of State.

Terms of employment of health service employees

Section 6: Terms and conditions of employment by certain health service bodies

47.

48.

This section provides for the Secretary of State and the National Assembly for Wales
to make regulations and give directions to certain health service bodies about the
terms and conditions on which they employ staff and generally in connection with
matters concerning the employment of staff. The NHS Plan makes a commitment to
modernisation of the NHS pay system to deliver better, fairer awards for staff. This
new power is designed to ensure that NHS bodies implement changes to terms and
conditions of staff approved by the Secretary of State.

Subsection (1) amends paragraph 10(1) of Schedule 5 to the 1977 Act to provide
for Health Authorities and Special Heath Authorities to pay their officers such
remuneration and allowances, and employ them on such other terms and conditions,
as they may determine subject to any regulations made or directions given by the
Secretary of State or the National Assembly for Wales. Paragraph 10(1) isal so amended
to provide for regulations or directions to make provision with respect to any matter
connected with the employment of an Authority’s officers. Subsection (2) replaces
paragraphs 8 and 11(2) of Schedule 5A to the 1977 Act to the effect that Primary Care
Trusts may pay their officers such remuneration and allowances, and employ them on
such other terms and conditions, asthey think fit but subject to regulations or directions
by the Secretary of State or the National Assembly for Wales about those matters or
otherwise in connection with the employment of such officers . Before making any
such regulations the Secretary of State or the National Assembly for Walesarerequired
to consult representative bodies. Subsection (3) makes similar provision in relation to
NHS trusts.

Scrutiny of Health Service provision, Patient and Public involvement and
Independent Advocacy — Background

49.

50.

51.

The Government believes that patients and the public should have a much greater role
in the devel opment and operation of the NHS. Chapter 10 of the NHS Plan set out the
Government’ s proposals for enhancing patient and public influence and for introducing
local democratic scrutiny of the NHS through local authority overview and scrutiny
committees.

Sections 7 — 12 make provision for this strengthened patient and public consultation
and involvement in the operation of the NHS. Local authority overview and scrutiny
committees will scrutinise the NHS including decisions on NHS reorganisations and
service change. Independent complaint advocacy services will be provided across the
country to assist patientsin making complaints about health services. NHS bodies will
have a statutory duty to make arrangements with a view to securing that the public are
involved in and consulted on the planning of NHS services and decisions affecting the
operation of those services.

The new arrangements are to be complemented by a new non-statutory arrangement,
Patient Advocacy and Liaison Services (PALS). PALswill be new trust-based services
ableto assist and support patients. They will be able to provide information and resolve
problems and difficulties. It is intended that they will be situated in or near main
reception areas of hospitals and act as a welcoming point for patients and carers. The
PALSwill also advise patients on how to access independent advocacy to support their
complaints.


http://www.legislation.gov.uk/id/ukpga/2001/15/section/5/7B
http://www.legislation.gov.uk/id/ukpga/2001/15/section/6
http://www.legislation.gov.uk/id/ukpga/2001/15/section/6/1
http://www.legislation.gov.uk/id/ukpga/2001/15/section/6/2
http://www.legislation.gov.uk/id/ukpga/2001/15/section/6/3
http://www.legislation.gov.uk/id/ukpga/2001/15/section/7
http://www.legislation.gov.uk/id/ukpga/2001/15/section/12

These notes refer to the Health and Social Care Act 2001
(c.15) which received Royal Assent on 11 May 2001

Local Authority Scrutiny of Health Service Provision

Section 7: Functions of overview and scrutiny committees

52.

53.

55.

56.

57.

This section provides for local authority overview and scrutiny committees to exercise
new functions in relation to the NHS and NHS bodies. In particular, it enables such a
committee to review and scrutinise the operation of the health service in its area.

Local authority overview and scrutiny committees (OSCs) are to be established under
section 21 of the Local Government Act 2000. These committees are part of the
arrangements for local authorities under Part |1 of that Act. Under these arrangements,
local authorities may establish an executive to perform particular functions and to
implement the plans and policies approved by the authority. The executive may take
one of four forms—

» anelected mayor and cabinet executive consisting of 2 or more councillors;

» acouncil leader and cabinet executive consisting of 2 or more councillors;

» anelected mayor and an officer of the authority appointed as the council manager;
» such other form as may be prescribed in regulations made by the Secretary of State.

An overview and scrutiny committee is a committee of the authority made up of
councillors who are not members of the executive. The committee’s functions are to
review and scrutinise the decisions and other actions of the executive or the authority
itself, and to make reports or recommendationsto the authority or executive with respect
to the discharge of functions by the executive or authority. In addition, the committee
may make reports and recommendations to the authority or executive on matters which
affect the authority’ s area or itsinhabitants.

Subsection (1) confers on some of these committees the additional functions
of reviewing and scrutinising health service matters and making reports and
recommendations to NHS bodies on such matters. These functions will not be
conferred on all overview and scrutiny committees; the provisions only apply to
committees of county councils, county borough councils in Wales, unitary authorities
and London borough councils (see subsection (2)). These are the authorities that also
hold responsibility for social services. District Councils will be able to contribute to
the scrutiny of the NHS through joint arrangements with the authorities set out above
(see section 8).

The detail of how the committees are to operate and the matters which they may review
and scrutinise are to be set out in regulations under subsection (3). HAs would be
required to consult OSCs on major service changes and Chief Executives of local NHS
bodies will be required to attend OSC meetings at least twice ayear. It isintended that
overview and scrutiny committee functions will include referring contested proposals
for magjor service changesto the Secretary of State on the grounds of process and merit.
A new Independent Reconfiguration Panel is being established to advise the Secretary
of State on proposals referred to him in this way and its membership will include
clinicians, patient representatives and NHS managers.

OSCswill scrutinise not only health services, but also social care services provided or
commissioned by NHS bodies exercising local authority functions under arrangements
under section 31 of the Health Act 1999 (see subsection (5)). OSCsmay scrutiniselocal
authority social services under the existing provisions of the Local Government Act
2000.

Section 8: Joint overview and scrutiny committees etc

58.

This section allows the Secretary of State (or, in relation to Wales, the National
Assembly for Wales) to make regulationswhich providefor joint overview and scrutiny
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committees of two or morelocal authorities; it allows for anumber of different options.
It enables the Secretary of State and the Assembly to make regulations providing for
local authoritiesto form joint OSCs, for alocal authority to delegate the NHS functions
of their OSC to an OSC of another local authority, and for district council OSC members
to be co-opted on to county council OSCs as voting members.

Subsection (2)(a) allowsfor two or moreauthorities, which caninclude district councils,
to form a single overview and scrutiny committee to scrutinise health organisations.
Where adistrict council joinswith acounty council, the scrutiny isthe county council’s
responsibility, and the county council will therefore remain in the lead. These joint
arrangements may also include local authorities operating “ alternative arrangements”
under regulations under section 32 of the Local Government Act 2000. “Alternative
arrangements” do not involvethe creation of an executivefor theauthority, but they will
provide for the establishment of a committee to undertake scrutiny functions similar to
those carried out by an overview and scrutiny committee under section 21 of the Local
Government Act 2000.

Subsection (2)(b) providesfor two or more authorities whose OSCs have responsibility
to scrutinise the NHS to give the lead to one OSC so that it exercises the others
functions in relation to health scrutiny. Under this provision, a county council and
district council could arrange for the district OSC to undertake the county council
OSC’ s responsibility of scrutinising health services in the district. This approach may
be appropriate where alocalised service is being considered, for example a particular
PCT.

Subsection (2)(c) provides for a county council to co-opt one or more district council
OSC members onto its own OSC; the county council may also co-opt district council
OSC members when that county is part of ajoint scheme with another OSC.

Subsection (3) allows regulations relating to the joint arrangements to set out the
circumstances and conditions under which joint schemes can be established. District
council involvement in the joint scheme arrangementswill be set out in regulations; the
lead will aways be with local social services authorities. Regulations and directions
may also under subsection (4) provide for the circumstances where authorities will be
required to put in place joint scheme arrangements.

The regulations that relate to the normal arrangements for scrutiny and review of the
NHS by OSCs will also apply to the scrutiny and review of the NHS where thereis a
joint scheme in operation.

Section 9: Overview and scrutiny committees: exempt information

64.

As local authority committees, overview and scrutiny committees are subject to
section 100A of the Local Government Act 1972, which providesthat councilsand their
committees must be open to the public except to the extent that they must be excluded
under section 100A(2) (where certain confidential information may be disclosed) or
may be excluded under section 100A(4) (exclusion by resolution of the council or
committee, if certain “exempt information” may be disclosed). The categories of
exempt information are set out in Schedule 12A to the 1972 Act. Section 9(2) of, and
Schedule 1 to, the Act extend the categories of exempt information, where an overview
and scrutiny committeeis dealing with NHS matters. As with the categories of exempt
information in the 1972 Act, the Secretary of State may add to, or remove provisions
or otherwise amend the list by making an order (section 9(4) and (5)).

Section 10: Application to the City of London

65.

The Local Government Act 2000 does not provide for the Common Council of the
City of London (the local authority for the City) to establish an overview and scrutiny
committee. This section makes it possible for the Common Council of the City of
London to set up a committee which mirrors the functions of the overview and scrutiny
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committees in relation to the scrutiny of the NHS. Subsection (2) applies sections
7(3) to (5) and 8 and 9 and Schedule 1 to the committee that is set up. Subsection
(3) of section 10 applies the provisions of section 21 of the Local Government Act
2000 (overview and scrutiny committees) to a scrutiny committee established by the
Common Council, with modifications to reflect the fact that the Common Council will
not have an executive under Part 2 of that Act.

Public involvement and consultation

Section 11: Public involvement and consultation.

66.

Section 11 confers on each Health Authority, Primary Care Trust and NHS trust a new
statutory duty to make arrangements with the aim of involving patients and the public
in the planning and decision making processes of that body, in so far as they affect
the operation of the health services for which the body is responsible. In relation to
Health Authorities, this would cover both the hospital and community health services
for which they are responsible and the family health services provided by practitioners
intheir area

I ndependent advocacy services

Section 12: I ndependent advocacy services

67.

68.

69.

Section 12 imposes a new duty on the Secretary of State to arrange independent
advocacy services for people who wish to complain about the service they or someone
they care for has received from the NHS. Advocacy is to be independent, so far as
practicable, by being provided by aperson or body other than the person or body against
which the complaint is being made, or the person or body investigation or adjudicating
the complaint (see subsection (5)).

PALSwill play animportant roleininforming patients of the availability of independent
advocacy services and how to access them. However PALS will not control access to
independent advocacy, and patients will be able to access them directly. Independent
advocacy services in each area could be commissioned and/or provided by the local
authority (under section 2 of the Local Government Act 2000) or by other persons or
bodies.

Under subsection (2) independent advocacy services will be made available when
a complaint is being made using the hospitals complaints procedures or when
complaining to the Health Service Commissioner for England or Health Service
Commissioner for Wales. The Secretary of State may by regulations extend the scope
of the procedures covered by the advocacy service. A possible extension could be
complaints made to one of the regulating professiona bodies (e.g. Genera Medical
Council), or which give rise to disciplinary proceedings against a member of staff.
Subsection (4) allows the Secretary of State to further extend these arrangements as he
sees necessary to provide assistance to individual sin connection with complaints about
health services.

I ntervention powers

Section 13: Intervention orders

70.

Management of the NHSwill moveto asystem of earned autonomy. Good performance
will be rewarded and failure tackled swiftly and effectively. Section 2 provides for the
performance paymentsthat will help underpin this new system. Section 13 providesfor
new intervention powers to provide a sanction against the most serious and persistent
failures. Early identification of poor performance through performance management
and the new Traffic light system, backed up by support from the NHS Executive
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Regional Office and the Modernisation Agency should mean that performance can be
improved in most cases without resorting to formal intervention orders.

The purpose of this section is to enable the Secretary of State to intervene in an NHS
body (Health Authorities, Special Health Authorities, Primary Care Trusts and NHS
trusts) where he has concerns about the management of that body, its ability to perform
its functions adequately (for example, to deliver health care to the required standard)
or where there has been a one off catastrophe . This new power will complement the
performance fund in delivering the NHS Plan commitment to drive up performance in
the NHS.

Section 13 inserts new sections 84A and 84B into the 1977 Act. Section 84A enables
the Secretary of State to make an intervention order in respect of a Health Authority,
Special Health Authority, NHS trust or Primary Care Trust. Subsection (1) sets out the
test that must be satisfied before he may intervene using such an order. The test would
enable the Secretary of State to interveneif he was satisfied, for example, that an NHS
trust was failing to provide health services to an adequate standard. The Secretary of
State would however not berestricted to intervening wheretherewasafailureto provide
adequate health services; he might also intervene where the body concerned isnot being
properly administered or managed. The Secretary of State must also be satisfied that
the form of intervention provided for under these new provisions is appropriate; for
example, he may be satisfied that temporarily replacing the board of an NHS trugt, is
the appropriate way to ensure that the body’ s performance is substantially improved.

Section 84B sets out the effect of an intervention order and the different forms the
intervention may take. The first form of intervention (subsections (2) and (3)) is that
members of the body concerned (i.e. the members of Health Authorities, Special Health
Authorities and Primary Care Trusts, and the Chairman and directors of NHS trusts)
may be suspended or removed from office, and new individual sappointed in their place.
The members of a body are responsible for how that body is managed; by replacing
existing members with the new members, it will enable changes to be made in the way
an individual body is managed. Under these provisions, the Secretary of State has a
wide range of options. he may remove al the members, or only some; he may suspend
members from all their board duties, or only in respect of some duties.

The second form of intervention (subsection (5)) will enable the Secretary of State to
require an NHS body to make arrangements for some other person or body to perform
that NHS body’s functions. Alternative expressions of interest will be selected from
an approved list. Although the functions were performed by that other person or body,
the NHS body would remain legally responsible for that functions — for example, an
NHS trust would retain overall responsibility for managing its hospital and providing
services. The Secretary of State may also direct how functions are to be performed so
as to achieve particular objectives. These two forms of intervention may be combined
(see section 84A(3)).

Sections 84B(7) and (8) provide that the Secretary of State's intervention order may
disapply or modify any legislative provision relating to the membership or procedure
of the body subject to intervention. The purpose is to ensure that the intervention can
operate effectively where the Secretary of State removes or suspends board members,
and substitutes replacements. The replacements need not be the same number as those
replaced. The nature of intervention is that it must be prompt and that the Secretary
of State must be able to adapt the intervention to the particular local circumstances,
it may not be practicable or appropriate to find an identical humber of replacements.
If the number of members is different, the existing rules which govern the number of
members the body must have, or about the numbers of members which must be present
at the meetings of the body, may beinconsi stent with the new membership arrangements
implemented by an intervention order. In addition, as the method of appointing those
replacements and the length of time they remain in office are to be determined by the
intervention order, the rules about appointment of members and tenure of office may
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require modification. The Secretary of State will only be able to disapply or modify
provisions about membership or procedure, and will be able to do so only where he
considers that it is appropriate (for example, in order to ensure the intervention order
operates effectively). The provision for disapplying or modifying provisions will be
limited to the particular body concerned and to the period during which theintervention
order isin force.

Section 84B(9) allows the Secretary of State to include in the order supplementary
directions to give full effect to an intervention. He may wish to make more specific
directions about how the intervention should work. For example, he may wish to ensure
that the body makes staff or other assistance available to the replacement members or
the third party to which functions have been delegated. These directions are akin to the
directions which the Secretary of State may give to NHS bodies under section 17 of
the 1977 Act.

Section 20(2) provides that intervention orders under these provisions are not statutory
instruments.

Abolition of M edical Practices Committee and National Health Service Tribunal

Section 14: Abolition of Medical Practices Committee

78.

79.

80.

Section 14 abolishes the Medical Practices Committee (“MPC”). (Section 15 transfers
the function of declaring GP vacancies to Health Authorities). This section should
be considered alongside section 1, which provides for Health Authority allocations
to be determined with reference to both their general allocations and Part 2 general
expenditure in their area. Thisis intended to provide a new resource based method of
control over the distribution of GPs and is intended to ensure that Health Authorities
with ashortage of GPswill now be given sufficient allocationsto attract more GPs. The
result of thisisintended to be a more equitable distribution of GPs.

The MPC is constituted under sections 7 and 34 of the 1977 Act. Its main function is
to control the distribution of the general practitioner workforce in England and Wales.
Essentially it controls the numbers of general medical practitioners wishing to provide
GMS in Health Authority areas. This function will be taken on by Health Authorities,
so Section 14 provides for the abolition of the MPC. Sections 7 and 34 of the 1977 Act
are therefore repealed in Schedule 6 to the Act.

Subsection (2) provides for the transfer to the Secretary of State of all property, rights
and liabilities relating to the MPC including certification regarding the sale of medical
practices. Thisincludes certification relating to the sale of goodwill.

Section 15: Vacancies for medical practitioners

81.

82.

83.

Section 15 provides for regulations enabling Health Authorities to determine the
existence, and filling, of vacanciesin their areafor GPs under GM S and requiring them
to undertake consultation before making their determinations.

Subsection (3) providesfor aright of appeal against adecision of aHealth Authority as
to how avacancy is to be filled to the Family Health Services Appeal Authority. The
existing right of appeal isto the Secretary of State.

Section 15 alongside section 1 provides for anew method of controlling the distribution
of GPs. Health Authorities will have the power to declare vacancies under GMS, but
GMS expenditure within the Health Authority area will be taken into account when
determining the alocation of fundsto that Health Authority. Thisis expected to lead to
amore equitable distribution of GPs and health resources.
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Section 16: Abolition of NHS Tribunal

84.

Sections 20 to 26 introduce a new system whereby all practitioners working in family
health serviceswill be required to be on thelist of a Health Authority and for decisions
about the removal and suspension of such practitioners from these lists to be taken by
Health Authorities. The aim is that thiswill lead to faster and more effective decisions
being taken where there are doubts about the ability of a practitioner to practise.
Consequentially, the NHS Tribunal will no longer be needed. Section 16 provides for
the NHS Tribunal to be abolished. Sections 46 to 49E of, and Schedule 9 to the 1977 Act
(which relate to its constitution and functions) are repealed in Schedule 6 to this Act.

General and personal medical services, general dental services, general
ophthalmic services and pharmaceutical services

Section 17: Remuneration of General Medical Practitioners

85.

Section 17 ends the requirement under section 29(4) of the 1977 Act that the
remuneration paid to GPs must not, except in specia circumstances, consist wholly or
mainly of a salary which has no reference to the number of patients to whom the GP
has undertaken to provide services under General Medical Services (“GMS’).

Section 18: Out of hours medical services

86.

87.

88.

89.

GPs undertake 24 hour responsibility for patients. GPs may discharge thisin a number
of ways: by providing the service personally; in arota with other practices; by joining
a GP co-operative; by employing a commercial deputising service established for the
purpose of providing an out-of-hours service for GPs; or a combination of two or more
of these.

Section 18 provides powers to regulate the provision of out-of-hours services. The
body to be regulated is any person or persons providing out-of-hours cover to GPs
that will have to be accredited by a Health Authority. Accreditation is intended to
ensure the delivery of out-of-hours GP patient care to consistent high quality standards.
This was recommended in the independent Report Raising Standards for Patients,
New Partnershipsin Out of Hours Care which considered how consistent high quality
services could be made available across the country. Concern had also been expressed
by the Heath Services Commissioner (the “Ombudsman”) about the quality and
responsiveness of out-of-hours services provided in some aress.

Regulations may specify those who are to be accredited under the regulations, the
procedure for applying for accreditation, any conditions with which accredited bodies
must comply and the transfer of liability from the GP to the out of hours service
provider. They may a so providefor thewithdrawal or suspension of approval by Health
Authorities as well asthe criteriato be used in making decisions under the regulations.

Once this section has comeinto force, existing powers under the 1977 Act and the 1997
Act will be used to effect consequential changesto the Termsand Conditions of Service
for GPs and to the Directions for the Implementation of Personal Medical Servicesto
ensure that GPs use only accredited providers of out-of-hours services.

Section 19: Enhanced criminal record certificates

90.

Health Authoritiesare currently required by Part 2 of the 1977 Act to maintainlistsof all
practitioners who undertake to provide general medical services (GMS), genera dental
services (GDS), general ophthalmic services (GOS) and pharmaceutical services (PhS)
in their area. Sections 24 and 26 of this Act extend thislist system to cover those who
assist in the provision of these primary care services (e.g. deputies or locums) as well
as those practitioners performing personal medical services (PMS) or persona dental
services(PDS). Toremainonalist, or beadmitted toit, theintentionisthat personswill
haveto declare any criminal convictions, bindings-over following acriminal conviction
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and cautions. In requiring a practitioner to declare his crimina conviction, Health
Authorities will need to take steps to verify the information that they are given. The
Home Office’'s new Criminal Records Bureau (CRB) set up under Part 5 of the Police
Act 1977 will assist in the provision of criminal record checks.

The policy is that Health Authorities should have the fullest possible report from the
CRB to ensure maximum protection for the public. Health Authorities can already
be provided with standard criminal conviction or criminal record certificates under
section 112 and 113 of the Police Act 1977. Section 19 amends the Police Act 1997 to
also enable Health Authorities to have access to enhanced criminal record certificates
under section 115 of that Act. These are certificates, which will involve an extra layer
of checking with local police records. Such enhanced disclosures are presently required
for postsinvolving significant contact with children and vulnerable adults.

Subsection (2) of this section amends the Police Act 1977 to provide that section 115
certificates may be made available for those practitionersidentified in new subsections
(6C), (6D) and (6E).

Subsection (3) of the section inserts subsections (6C), (6D) and (6E) into section 115
of the Police Act 1977. New subsection (6C) covers those practitioners included or
seeking inclusion in the main GMS, GDS, GOS or PhS lists. Subsection (6D) covers
directors of bodies corporate included or seeking inclusion inamain GDS or GOS ist,
members of limited liability partnerships included or seeking inclusion in a GOS list
and amember of the body of persons controlling abody corporate included or seeking
inclusioninaPhSlist.

New subsection (6E) covers individuals included or seeking inclusion in a
supplementary list (of, for example, deputies or locums) or services list (of those
who may perform Personal Medical Services/Personal Dental Services). It also covers
individuals seeking inclusion in service lists of people providing Local Pharmaceutical
Services, should such lists be established by virtue of regulations made under section
41 of thisAct.

Section 20: Medical, dental, ophthalmic and pharmaceutical lists etc.

95.

96.

97.

Asindicated in the notes on section 19, Health Authoritiesare already required by Part 2
of the 1977 Act to maintain lists of all practitioners who provide GMS, GDS, GOS and
PhSintheir area. These are known respectively as the medical, dental, ophthalmic and
pharmaceutical lists. Section 20 provides new powersfor Health Authoritiesto refuse a
practitioner admission to the appropriate list on the grounds of unsuitability, prejudice
to efficiency or because of previous fraudulent behaviour.

Subsection (2) amends section 29A of the 1977 Act to provide for regulationsrequiring
practitioners already included in the medica list to provide the Heath Authority
information of aprescribed description aswell ascriminal conviction or criminal record
certificates under sections 112, 113 or 115 of the Police Act 1977.

Subsection (3)(a) amends section 29B of the 1977 Act to provide for regulations
specifying when Health Authorities may, or must, refuse an application from amedical
practitioner to fill a vacancy: for example, because the applicant is considered to be
unsuitableto work in the provision of general medical services, becauseit is considered
that the applicant’s inclusion in the list would be prejudicial to the efficiency of the
service or because of the risk of the applicant’s fraudulent behaviour. It further allows
regulations to be made specifying the information which an applicant must provide
(or arrange to be provided) in support of the application, including the supply of a
certificate provided under sections 112, 113 or 115 of the Police Act 1997. Regulations
may provide for the disclosure by Health Authoritiesto prescribed persons of specified
information about persons applying for inclusion in the medical list as well asrefusals
of such applications.
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Subsection (3)(b) provides for the regulations to specify when a Health Authority may
defer a decision to nominate or approve a medical practitioner for appointment to fill
avacancy.

Subsection (3)(c) provides for a right of appeal, by re-determination, to the Family
Health Services Appeal Authority (FHSAA) against a decision by a Health Authority
under its discretionary powers.

Subsections (4), (5), (6) and (7) provide for similar regulatory powers in respect of
practitionersincluded, or applying for inclusion in, dental, ophthalmic, pharmaceutical
and dispensing doctor lists.

Section 21: Conditional inclusion in medical, dental, ophthalmic and
pharmaceutical lists

101.

102.

103.

104.

105.

Section 21 insertsnew section 43ZA into the 1977 Act. Subsection (1) of the new section
provides powersto makeregulations providing for aperson’sinclusioninaGMS, GDS,
GOS or PhSlist to be subject to conditions determined by the Health Authority; for the
Health Authority to vary the conditions or impose new ones and for the consequences
of apractitioner failing to comply with a condition, which could include removal from
alist.

Subsection (2) requires that the imposition of conditions must relate to preventing any
prejudice to the efficiency of the service or preventing any fraudulent acts.

Subsection (4)(a) provides that if the regulations provide for a practitioner’s removal
from alist for breach of condition, the regulations may also prevent the practitioner
from withdrawing from the list whilst the Health Authority are investigating in order to
see whether there are grounds for removal, or after the Health Authority have made the
decision to remove the practitioner but before they have given effect to that decision.
Subsection (4)(b) requires the regulations to include provision for a practitioner to be
given notice of any allegations against him; for him to put his case a a hearing before a
Health Authority makesadecision, and for him to beinformed of aHealth Authority’s
decision, the reasons for it and his right of appeal.

Subsection (5) requires the regulations to provide for aright of appeal to the FHSAA
against aHealth Authority’ s decision to impose conditions, to vary a condition, to vary
terms of service or to remove a person from a list for a breach of a condition. The
regulations may provide for a Health Authority decision not to have effect until the
FHSAA has determined the appeal (and must do so in relation to a decision to remove
the person from alist).

Subsection (7) provides that regulations may provide for a Health Authority to notify
prescribed persons or persons of prescribed descriptions of any decisions they make
to conditionally include practitioners in a list or remove such persons from a list for
breach of condition. They may also supply any related information.

Section 22: Dental Corporations

106.

107.

108.

Section 22 enables Health Authorities to make arrangements with dental corporate
bodies to provide GDS as well as with individual dental practitioners.

Subsection (2) amends section 35 of the 1977 Act to make provision for Health
Authorities to arrange for the provision of GDS by dental corporations as well as
dental practitioners. Subsection (2)(c) introduces the definition of ‘ dental corporation’
as a body corporate which carries on the business of dentistry within the meaning
of section 40 of the Dentists Act 1984 (i.e. to receive payments for providing dental
treatment).

Subsection (3) amends section 36 of the 1977 Act which enables regulationsto be made
about the delivery of GDS. Subsection (3)(a) provides for such regulations to empower
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Health Authorities to include dental corporations in their list of those undertaking to
provide GDS. Subsection (3)(b) confers a right on dental corporations to be included
in that list subject to certain conditions. Subsection (3)(d) provides for the removal
of dental corporations from the Health Authority list in the event that the body never
provides, or ceasesto provide, GDSin that area.

Section 23: Declaration of financial interests, gifts, etc.

109.

110.

111

Section 23 introduces new arrangements requiring practitioners providing family health
servicesto declaretheir financial interestsand any giftsor benefitsthey receive. Theaim
isto be broadly consistent with other NHSworkers. Doctors, and other NHS empl oyees,
in the hospital sector are required to agree to local standards of business conduct that
normally oblige them to refuse all gifts from patients except those gifts which are of
low intrinsic value such as diaries or chocolates.

Subsection (2) amends section 29 of the 1977 Act to provide that regulations may
require practitioners providing general medical services to declare any financia
interests, gifts above a prescribed value or other benefits that they may receive in
connection with the provision of NHS services. Such regulations will be subject to
consultation.

Subsections (3), (4) and (5) provide for similar regulatory powers requiring persons
and organisations providing general dental services, general ophthalmic services and
pharmaceutical services to declare any gifts or other benefits that they may receive in
connection with the provision of NHS services. Such regulations will also be subject
to consultation.

Section 24: Supplementary lists

112.

113.

114.

115.

116.

117.

Section 24 amends the 1977 Act to extend the existing Health Authority list systemsto
embrace all people who assist in the provision of family health services (i.e. otherwise
than as principalsin their own right).

This section inserts new section 43D into the 1977 Act. Subsection (1) of that section
provides powers to make regulations providing for the preparation and publication by
each Health Authority of lists covering practitioners (locums, deputies, or employees)
assisting in the provision of GMS, GDS, GOS and PhS. Subsection (2) of the new
section provides that such alist isto be referred to as a“ supplementary list”.

New section 43D(3) sets out provisions which (among others) may be included in the
regul ations about supplementary lists.

Paragraph (a) provides powersto prescribe the Heal th Authority to which an application
for inclusion in a supplementary list should be made.

Under paragraph (b), the regulations may make provision about the procedure for
applyingforinclusioninalist. Thismay include details of theinformation to be supplied
to the Health Authority, either directly by or by arrangement with an applicant, in order
for that Authority to assess the applicant’s suitability.

Paragraph (c) enables provision to be made about the grounds on which a Health
Authority may or must refuse an application for inclusioninalist. Thisincludesreasons
of unsuitability or other grounds. For example, regulations might require a Health
Authority to refuse entry to a list where the applicant has a conviction for murder.
Regulations might also require a Health Authority to have regard to, but not be bound
by previous decisions by other Health Authorities concerning the applicant’ sinclusion
or otherwise in their lists. The Health Authority would, however, be bound by national
disqualification decisions issued by the FHSAA (see section 25). Provision may be
made under paragraph (e) as to the grounds on which a Health Authority may, or must
suspend or remove a person from a supplementary list and the procedure for doing so.
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Provisions may be made under paragraph (f) about payments to be made to or in
respect of suspended practitioners. Applicants for inclusion in alist and practitioners
already included may, under paragraph (g), be required to supply the Health Authority
with criminal conviction or criminal record certificates. Paragraph (h) provides that
regulations may make provision to prevent a person withdrawing from a Health
Authority supplementary list (for example, during any period a practitioner is under
investigation which might result in removal or during any period awaiting removal
from alist). Under paragraph (k), regulations may provide for the disclosure by Health
Authorities to prescribed persons or persons of prescribed descriptions of specified
information about applicants applying for inclusion in a supplementary list as well as
refusals of such applications and suspensions and removals from lists.

Section 43D(4) provides for regulations to make provision for a person’s inclusion
in alist to be subject to conditions determined by the Health Authority. The Health
Authority may vary these conditions or impose different ones. Theregulationswill also
set out the consequences of a person failing to comply with a condition, which could
includeremoval from thelist. They may also provide for the Health Authority to review
their decisionsto conditionally include a person in thelist. Section 43D(5) requires that
the imposition of conditions must relate to preventing any prejudice to the efficiency
of the service or preventing any fraudulent act.

Section 43D(6) alows provision to be made about supplementary lists which
corresponds to provision which may be made about principal lists under sections 49F
to 49N (which areinserted by section 25).

Section 43D(7) requires that, if regulations make provision for a Health Authority to
suspend or remove a practitioner from a supplementary list, the regulations must also
include provision for a practitioner to be given notice of any allegation against him;
for him to put his case at a hearing before the Health Authority makes a decision; and
for him to be informed of the Health Authority’s decision, the reasons for it and any
right of appeal.

Section 43D(8) provides that if regulations provide for the removal of a person from
a supplementary list, or for refusal to include him in one (other than a compulsory
removal or refusal) they must also provide for an appeal, by re-determination, to the
FHSAA against the Health Authority’ s decision to do so.

If the regulations make provision under section 43D(4), they must also provide for an
appeal, by re-determination, to the FHSAA against any Health Authority decision to
impose conditions on a person’ sinclusion in a supplementary list; to vary acondition,
to remove a person from alist for failing to comply with a condition or any review of
an earlier decision.

Section 43D(10) provides for regulations requiring that practitioners on one of the
main lists may not employ or engage a person to assist them in the provision of the
respective family health service, unless that person isincluded in one of the main lists,
a supplementary list, or a services list established under section 26 or a similar list
in respect of local pharmaceutical services. However, by virtue of section 43D(11),
regulations need not require the two people concerned to be on lists held by the same
Health Authority, but they may require that someone must be on arelevant list held by
an English Health Authority if they are to be engaged to assist in providing servicesin
England, and on a Welsh Health Authority’slist to be engaged in Wales. The intention
isto help those, such as locum doctors, who work across Health Authority boundaries
by normally requiring them to join just one, rather than several, supplementary lists.

Section 25: Suspension and disqualification of practitioners

125.

Section 25 makes provision for Health Authorities to suspend and remove (including
contingent removal) practitionersfrom therelevant principal family health serviceslist.
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This will enable Health Authorities to take fast and effective action where concerns
arise about a practitioner involved in the provision of these services.

New section 49F of the 1977 Act provides powers for a Health Authority to remove
practitioners from the relevant principal medical, ophthalmic, dental, pharmaceutical
or dispensing doctor list on the grounds of inefficiency, fraud or unsuitability.

Section 49G provides powers for a Health Authority in an efficiency or fraud case to
contingently remove, rather than remove, a practitioner from aprincipal list. If aHealth
Authority makes a contingent removal it must impose conditions on the practitioner
with a view to ensuring that the identified risks of “prejudice to the efficiency of the
NHS’ or preventing further fraud are eliminated. Where a practitioner failsto meet any
such conditions, a Health Authority can vary them, impose new ones, or remove the
practitioner from the list. For example, a practitioner might be required to submit more
detailed information than normal in order to justify claims for fees and allowances. In
consequence of its decision to impose conditions, the Authority may vary theindividual
practitioner’s terms of service.

Section 49H(1) provides that in a fraud or unsuitability case a Health Authority may
take action against a body corporate if the individuals in control of the body corporate
themselves meet the criteriafor fraud or unsuitability (whether or not they wererunning
the body corporate at the time they first met the criteria) . Section 49H(2) means that
a Health Authority may take action against a practitioner in a fraud case, if the fraud
was committed by someone providing services on the practitioner’s behalf and the
practitioner had not taken all reasonable steps to prevent the fraud.

Section 49l provides powers for a Heath Authority to suspend a practitioner from
their list whilst considering whether that person should be removed or contingently
removed or while it waits for a decision affecting the practitioner of a Court or a
professional regulatory body anywhere in the world. In deciding whether to suspend
a practitioner, a Health Authority must be satisfied that it is necessary to do so for
the protection of members of the public or is otherwise in the public interest. If a
Health Authority suspends a practitioner, it must specify the period of suspension.
This may not exceed a maximum period of six months, except in certain cases. One
is a case falling within prescribed circumstances. Regulations could, for example,
prescribe that such circumstances would include where there is an ongoing criminal
investigation, fraud investigation, or an investigation by the professional regulatory
body. The Health Authority may also refer the matter to the FHSAA to determine
whether the suspension should continue exceptionally for longer than six months.
Subsections (9) and (10) provide that the Secretary of State may make regulations about
payments to suspended practitioners. These regulations may include provision about
the amount of the payments or the method of cal culating the amount, to be determined
by the Secretary of State or someone appointed by the Secretary of State.

Section 49J provides that, if a Health Authority decides to remove a practitioner from
alist, they may also suspend that person pending any appeal to the FHSAA, if they are
satisfied that it is necessary to do so for the protection of members of the public or is
otherwise in the public interest.

Section 49K providesthat whileapractitioner issuspended, he shall betreated asthough
he were not on the list, even though his name was still onit.

Section 49L provides for a Health Authority to review any decision to contingently
remove or suspend a practitioner. A Health Authority will be obliged to review a
decision if requested in writing to do so by the practitioner. Following a review a
Health Authority may confirm the suspension or contingent removal, end a suspension
it has made, or in the case of contingent removal vary the conditions, impose different
conditions, remove all conditions or remove the practitioner from alist.
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Section 49M provides practitioners with aright of appeal, by re-determination, to the
FHSAA against any decision the Health Authority may maketo remove or contingently
remove them from alist, or any decision on a review of a contingent removal by the
Health Authority. In addition, a practitioner can appeal to the FHSAA against any
further decision to vary or change the conditions imposed on the practitioner pursuant
to a contingent removal. An appeal must be lodged in writing to the FHSAA within 28
days of notice of the decision. The FHSAA may make any decision which could have
been made by the Health Authority. If the FHSAA decides to remove the practitioner
contingently, the Health Authority and the practitioner may each apply to the FHSAA
for the conditions imposed on the practitioner to be varied, for different conditions to
be imposed or for the contingent removal to be revoked. The Health Authority may
remove the practitioner from their list if they determine that he has failed to comply
with a condition. A Health Authority decision to remove or contingently remove a
practitioner from alist may not take effect until the specified time to lodge an appeal
with the FHSAA has passed and no appeal has been lodged, or if an appeal islodged,
until the FHSAA has disposed of the appeal.

Section 49N providesfor a“ national disqualification”. A decision by aHealth Authority
would be ‘local’ and would remove a practitioner from the list covering its area
Subsection (1) provides for the FHSAA to make a decision to nationally disqualify
a practitioner from the principal, supplementary and services lists of all Heath
Authoritiesor any of these as specified by the FHSAA. Subsection (3) providesthat the
FHSAA may also impose a national disgualification on a practitioner if it dismisses an
appeal against aHealth Authority’ srefusal to include that practitioner inalist (or inthe
case of amedical list, arefusal to nominate or approve that practitioner for inclusion).
Subsection (4) provides that a Health Authority may apply to the FHSAA for national
disqualification to be imposed on a person after removal from, or arefusal to admit to
any of itslists (i.e. principal lists, supplementary lists, and services lists). The Health
Authority would berequired to apply for such disqualification within three monthsfrom
the date of removal or their refusal. Subsection (6) provides that no Health Authority
may subseguently include a person upon whom a national disqualification has been
imposed in such alist, or if already included in alist, requires the Health Authority to
remove the person from it. Subsection (7) providesfor the FHSAA to review anational
disgualification at any time. Following areview the FHSAA may confirm or revokethe
disgualification. Subject to subsection (9) aperson may not request such areview until
at least two years from the date of the original national disqualification, or in the case
of repeat applications, at |east one year from the date of the last decision. Subsection (9)
providesthat, in prescribed circumstances, a person may request areview either before
or after these time limits.

New section 490 provides for regulations requiring a Health Authority to notify
prescribed persons or persons of prescribed descriptions of any decision they make
under this group of sections: for example, to suspend, remove or contingently remove
apractitioner from alist. They may aso supply any related information.

In addition, section 49P provides for regulations stating the circumstances in which a
practitioner whom a Health Authority are investigating in order to see whether there
are grounds for removal, contingent removal or suspension, or in relation to whom a
decision to remove or contingently remaove has not yet taken effect, or who has been
suspended pending an appeal to the FHSAA, may not withdraw from alist.

Section 49Q provides for regulations prescribing the procedure to be followed by
Health Authorities in making a decision to suspend, remove or contingently remove
a practitioner. Subsection (2) reguires the regulations to include provision for a
practitioner to be given notice of any allegation against him; for him to put his case at
ahearing before a Health Authority makes a decision, and for him to be informed of a
Health Authority’ s decision, the reasons for it and his right of appeal.
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Section 49R is intended to provide a mechanism for preventing a practitioner who
has been disgualified from a heath board list by a NHS tribunal in Scotland or
similarly from an equivalent list in Northern Ireland from being included on any list in
England and Wales. Specifically, it enables the Secretary of State to make provisions
in regulations to recognise the decisions of Scottish and Northern Irish tribunals in
England and Wales.

Per sonal medical services and personal dental services

Section 26: PMS and PDS lists

139.

140.

141.

142.

143.

144.

145.

146.

Section 26 introduces new arrangements further extending the Health Authority list
system to include those practitioners who may perform personal medical services
“PMS’ and persona dental services “PDS’. These arrangements are substantially
identical to those relating to supplementary lists.

Subsection (1) inserts new section 28DA into the 1977 Act. Subsection (1) of
that section provides powers to make regulations providing for the preparation and
publication by each Health Authority of lists of medical and dental practitioners who
may perform PMS and PDS. Subsection (2) of the new section provides that such alist
isto bereferred to asa” serviceslist”.

Section 28DA(3) sets out provisions which (among others) may be included in
regulations about services lists.

Paragraph (a) provides powersto prescribe the Heal th Authority to which an application
for inclusion in aservices list should be made.

Under paragraph (b), the regulations may make provision for the procedurefor applying
for inclusion in a list. This may include details of the information to be supplied to
the Health Authority, either directly by or arranged by an applicant, in order for that
Authority to assess the applicant’ s suitability.

Paragraph (c) enables provision to be made about the grounds on which a Health
Authority may or must refuse an application for inclusioninalist. Thisincludesreasons
of unsuitability or on other grounds. For example, regulations might require a Health
Authority to refuse entry to a list where the applicant has a conviction for murder.
Regulations might also require a Health Authority to have regard to, but not be bound
by, previous decisions by other Health Authorities concerning the applicant’ sinclusion
or otherwise in their lists. The Health Authority would, however, be bound by national
disqualification decisions issued by the FHSAA (see Section 25). Provision may be
made under paragraph (€) as to the grounds on which a Health Authority may, or must,
suspend or remove a person from a services list and the procedure for doing so.

Provision may be made under paragraph (f) about payments to be made to or in
respect of suspended practitioners. Applicants for inclusion in alist and practitioners
already included, may, under paragraph (g), be required to supply the Health Authority
with criminal conviction or criminal record certificates. Paragraph (h) provides that
regulations may make provision to prevent a person withdrawing from a Health
Authority services list (for example, during any period a practitioner is under
investigation which might result in removal or during any period awaiting removal
from alist). Under paragraph (k), regulations may provide for the disclosure by Health
Authorities to prescribed persons or persons of prescribed descriptions of specified
information about applicants applying for inclusion in aserviceslist aswell asrefusals
of such applications and suspensions and removals of practitioners from aservices list.

Section 28DA(4) provides for regulations to make provision for a person’s inclusion
in alist to be subject to conditions determined by the Health Authority. The Health
Authority may vary these conditions or impose different ones. The regulationswill also
set out the consequences of a practitioner failing to comply with a condition, which
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could include removal from the list. They may aso provide for the Health Authority
to review their decisions to conditionally include a person in the list. Section 28DA(5)
requires that the imposition of conditions must relate to preventing any prejudiceto the
efficiency of the service or preventing any fraudulent act.

Regulations under section 28DA(6) may require that no person may perform PMS or
PDS unless they are included in either amedical or dental list, a supplementary list or
aserviceslist.

Section 28DA(7) alows provision to be made about services lists which corresponds
to provision which may be made about principal lists under sections 49F to 49N (which
areinserted by section 25).

Section 28DA(8) requiresthat, if the regulations make provision for aHealth Authority
to suspend or removeapractitioner fromaserviceslist, theregulationsmust also include
provision for a practitioner to be given notice of any allegation against him; for him to
put his case at a hearing before the Health Authority makesadecision; and for himto be
informed of the Health Authority’s decision, the reasons for it and any right of appeal.

Section 28DA(9) provides that any regulations providing for the removal of a person
from aserviceslist or arefusal to include him in one (other than a compulsory removal
or refusal) must also provide for an appeal, by re-determination, to the FHSAA against
the Health Authority’s decision.

If the regulations make provision under section 28DA(4), they must also provide for
an appeal, by re-determination, to the FHSAA against any Health Authority decision
to impose conditions on a person’s inclusion in a services list; to vary a condition, to
remove a person from alist for failing to comply with a condition or any review of an
earlier decision.

Subsection (2) inserts a new section 8ZA into the National Health Service (Primary
Care) Act 1997 introducing similar provisions in relation to PMS and PDS pilot
schemes.

The Family Health Services Appeal Authority

Section 27: The Family Health Services Appeal Authority

153.

154.

The NHS Plan set out the Government’s intention to abolish the NHS Tribunal and
to devolve the power to suspend or remove practitioners from a Health Authority list
to Health Authorities. Practitioners will have a right of appeal to the Family Health
Services Appeal Authority (FHSAA) against any decisiontoremovethemalist. Section
16 of this Act abolishesthe NHS Tribunal. The intention isto rationalise the functions
carried out by the existing Family Health Services Appeal Authority and the NHS
Tribunal into one body. In effect the Family Health Services Appeal Authority created
by the Act will take over the functions of the Tribunal, adapted to take account of the
new powers of Health Authorities to suspend or remove practitioners. The existing
Family Health Services Appeal Authority is a Special Health Authority. Section 27
provides for the creation of the new Authority as an independent body.

Subsection (1) of section 27 inserts a new section 49S into the 1977 Act which sets
up the Family Health Services Appeal Authority (FHSAA). Subsection (2) of the new
section provides for the Authority to be constituted in accordance with new Schedule
9A. Subsection (3) provides for the functions of the FHSAA to be conferred on it
by the 1977 Act or by any other enactment. Subsection (4) provides a power for
the Secretary of State to direct the FHSAA to exercise any of his functions relating
to the determination of appeals (for example, such functions currently exercised by
the existing Family Health Services Appeal Authority). Subsection (5) provides that
such directions must be given by regulations or in writing. Subsection (6) permits the
Secretary of Stateto make availableto the FHSAA any facilities (or premises) provided
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by him or a Special Health Authority or NHS trust as well as the services of any staff
employed by him or by a Special Health Authority or NHS trust.

Subsection (4) (ofsection 27) inserts Schedule 9A into the 1977 Act. Paragraphs 1 to
6 set out the constitution and membership of the FHSAA. The FHSAA will consist of
a President, one or more Deputy Presidents, and a number of other members, all to be
appointed by the Lord Chancellor on terms to be determined by him. The number of
other memberswill be determined by the Lord Chancellor after consulting the Secretary
of State. The membership must include people with alay background as well as those
with relevant professional expertise.

Paragraph 7 provides for the FHSAA to determine its own procedure, subject to the
requirements of paragraphs 8 to 18 of the Schedule. Paragraph 8 provides that the
functions of FHSAA are exercised by panels consisting of one or more members
chosen by the President (who may include himself). Paragraph 9 requires that at least
one member of a panel (or in the case of a one member panel, that member) must
have a seven year legal qualification. Paragraph 10 provides that a three member
panel exercising functions under section 49M or 49N of the 1977 Act, as inserted by
section 25, must comprise one legal member, one professional member and one other.

Paragraph 11 requiresthat where apanel has more than one member, the President shall
nominate one of the membersto act as chairman; for decisionsto be taken by amajority
of votes, and if thereis atie for the chairman to have a second vote as a casting vote.

The FHSAA will be required to give notice of a panel’s decision and the reasons for
it to each party to the proceedings; to publish each decision of a panel, and to send a
copy of any such decision, and, where appropriate, any information as appears to be
relevant, to prescribed persons or persons of prescribed descriptions.

Paragraphs 15 to 18 provide for the Lord Chancellor to make rules regarding the
composition of the panels and the procedure to be followed. Paragraph 19 provides for
the publication of an annual written report about the FHSAA' s activities. Paragraph 20
provides that the President must arrange for appropriate training for himself and the
other members of the FHSAA.

Part 2: Pharmaceutical Services

Chapter 1: Local Pharmaceutical Services

160.

161.

Chapter 1 of Part 2 provides for new arrangements under which community pharmacy
and related services may be provided on a piloted basis. At present, pharmaceutical
services, including the dispensing of NHS prescriptions, are provided by community
pharmacies, appliance contractors and dispensing doctors under arrangements made
with Health Authorities in accordance with Part 2 of the 1977 Act, and in particular
regul ations made under sections 41 and 42 of that Act. These arrangements are referred
to below as “Part 2 pharmaceutical services'.

The new arrangements will be known as Local Pharmaceutical Services and will
provide an alternative legal framework for the provision of pharmaceutical services,
under locally agreed contracts. Local Pharmaceutical Services will first be provided
under pilot schemes, which areintended to devel op and demonstrate innovative ways of
providing high quality, cost-effective services to patients. They will be similar to PMS
and PDS pilot schemes, established under the NHS (Primary Care) Act 1997. Many of
the provisionsin this Part of the Act (and in particular sections 31 to 34) are modelled
on the equivalent provisionsin that Act.
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Preparation and making of pilot schemes

Section 28: Pilot Schemes

162.

163.

164.

165.

166.

167.

Section 28 deals with the general nature of Local Pharmaceutical Services pilot
schemes. Subsection (2) provides that a pilot scheme may consist of one or more
agreements between a Health Authority and any other person or persons (other than
another Health Authority) under which Local Pharmaceutical Services are to be
provided. The Health Authority may not itself provide Local Pharmaceutical Services.

Unlike Personal Medical and Dental Services pilots, provision of Local Pharmaceutical
Services is not to be restricted to particular classes of person (although nothing in
these provisions will alter restrictions in the Medicines Act 1968 and other legislation
on who may supply medicines). The parties to pilot schemes may therefore include,
amongst others, individual pharmacists, retail pharmacy businesses and dispensing
appliance contractors. They may also include NHS trusts and Primary Care Trusts, and
subsection (7) provides that NHS trusts and Primary Care Trusts have the necessary
powers to provide services under a pilot scheme.

Subsection (8) defines Local Pharmaceutical Services as such services prescribed in
regulations which are of a kind that may be provided under section 41 or 41A of the
NHSAct 1977 (that is, Part 2 pharmaceutical services). However, subsection (9) means
that Local Pharmaceutical Services may not include the dispensing of drugs, medicines
and appliances by doctors or dentiststo their own patients.

Under section 41 of the NHS Act 1977, Health Authorities have a duty to arrange
Part 2 pharmaceutical servicesfor their area. Since Loca Pharmaceutical Services pilot
schemeswill be providing similar services, subsection (6) permits Health Authoritiesto
take into account such schemesin determining how to meet their duty under section 41.

Subsection (3) providesthat a pilot scheme may a so include health services which are
not Local Pharmaceutical Services, but which may be provided under Part 1 of the NHS
Act 1977. This could include, for example, diagnostic testing, therapeutic monitoring
and health education. It need not be restricted to services normally associated with
pharmacies. So it could, for example, include the provision of chiropody or similar
services. Pilot schemes may aso include the provision of training and education.
However, subsection (4) provides that schemes may not combine arrangements for
Local Pharmaceutical Serviceswith those for Personal Medical or Dental Services.

Subsection (5) defines piloted services as services provided under a pilot scheme,
which therefore include not only Local Pharmaceutical Services but any other services
included within a scheme.

Section 29: Making Pilot Schemes

168.

Section 29 introduces Schedule 2, which makes provision about the making of
pilot schemes. In particular, that Schedule provides that pilot schemes may only be
established with the approval of the Secretary of State or, in relation to Wales, the
National Assembly for Wales.

Section 30: Designation of priority neighbourhoods or premises

169.

Section 30 permits the Secretary of State or Nationa Assembly for Wales
to make regulations allowing Health Authorities to designate neighbourhoods,
particular premises, or particular descriptions of premises for the purposes of Local
Pharmaceutical Services pilot schemes. Under subsection (2) the regulations may, in
particular, make provision about which such places Health Authorities may designate
and in what circumstances. The regulations may allow Health Authorities to defer
applications to provide Part 2 Pharmaceutical Services relating to designated places.
To avoid designations being prolonged inappropriately, regulations may also deal with
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the cancellation of designations, and may permit the Secretary of State or the National
Assembly for Wales to direct that a designation be cancelled.

Reviews, variation and termination of pilot schemes

Section 31: Reviews of Pilot Schemes

170.

Section 31 deals with the review of pilot schemes. Subsection (1) requires that each
pilot scheme be reviewed at least once by the Secretary of State or National Assembly
for Wales, and subsection (2) requires that this be done within three years of services
first being provided under the scheme. Subsection (3) requires the Secretary of State
or National Assembly for Wales to give the relevant Health Authority and the people
providing services under each scheme an opportunity to comment as part of the review,
but otherwise subsection (4) allows the procedure for the review to be at the discretion
of the Secretary of State or National Assembly for Wales.

Section 32: Variation and Termination of Pilot Schemes

171

Section 32 dedls with the variation and termination of pilot schemes. In particular
subsection (1) permits the Secretary of State or National Assembly for Wales to
issue directions to Health Authorities giving them a general authority to vary pilot
schemes in specified circumstances and subject to specified conditions. The Secretary
of State or National Assembly for Wales may also issue directions under subsection (2)
to require Hedth Authorities to vary particular schemes. If for any reason the
Secretary of State or National Assembly for Wales is satisfied that a pilot schemeis
unsatisfactory, subsection (3) permits them to issue directions requiring the Health
Authority concerned to bring the scheme to an end.

NHS contracts and financial provision

Section 33: NHS Contracts

172.

173.

174.

175.

Under section 33, persons providing pilot servicesmay apply to become ahealth service
body. The effect of such an application being granted is that the contracts entered into
between the Health Authority and the health service body will be NHS contracts within
the meaning of the National Health Service and Community Care Act 1990, rather than
legal contracts.

Where a pilot scheme involves a single individual or body corporate, subsection (1)
provides for that individual or body to apply to become a health service body. Where
a pilot scheme involves more than one person, subsection (2) permits al the people
involved to apply collectively. In both cases, applications must be made in accordance
with regulations under subsection (3). Regulations under subsection (4) may provide
for applications to be granted except in specified cases. If an application is granted,
subsection (5) requiresthe Secretary of State or National Assembly for Walesto specify
when it isto comeinto effect.

From a specified day following grant of an application, the applicant or applicants are
to be treated as a health service body for the purposes of section 4 of the 1990 Act.
Subsection (7) provides that where an application has been granted to pilot scheme
providers collectively, it is the providers in that scheme at any given time who are to
be considered the health service body, even if they have changed since the origina
application. Regulations under subsection (9) may provide for people to cease to be
health services bodies in specified circumstances.

Subsections (10) and (11) require the Secretary of State and National Assembly for
Wales to maintain and keep up to date a list of pilot scheme providers who have been
awarded health service body status, and to publish it in such manner as they consider

appropriate.

26


http://www.legislation.gov.uk/id/ukpga/2001/15/section/31
http://www.legislation.gov.uk/id/ukpga/2001/15/section/31
http://www.legislation.gov.uk/id/ukpga/2001/15/section/31/1
http://www.legislation.gov.uk/id/ukpga/2001/15/section/31/2
http://www.legislation.gov.uk/id/ukpga/2001/15/section/31/3
http://www.legislation.gov.uk/id/ukpga/2001/15/section/31/4
http://www.legislation.gov.uk/id/ukpga/2001/15/section/32
http://www.legislation.gov.uk/id/ukpga/2001/15/section/32
http://www.legislation.gov.uk/id/ukpga/2001/15/section/32/1
http://www.legislation.gov.uk/id/ukpga/2001/15/section/32/2
http://www.legislation.gov.uk/id/ukpga/2001/15/section/32/3
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/1
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/2
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/3
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/4
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/5
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/7
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/9
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/10
http://www.legislation.gov.uk/id/ukpga/2001/15/section/33/11

176.

177.

These notes refer to the Health and Social Care Act 2001
(c.15) which received Royal Assent on 11 May 2001

Subsection (6) has the effect that contracts between pilot scheme providers which
have been granted the status of health service bodies and other health service bodies
(including other pilot scheme providers) are to be treated as NHS contracts if they are
for the provision of goods or services in connection with the scheme .

NHS contracts are not normally enforceable in the courts. Instead, any disputes can be
put to the Secretary of State or National Assembly for Wales for resolution. However,
because most pilot scheme providers will be rather different from other health service
bodies, subsection (8) provides that the County Court may enforce directions issued
as aresult of that dispute resolution procedure in favour of or against a pilot scheme
provider.

Section 34: Funding of preparatory work

178.

Section 34 deals with financial support for people developing proposals for pilot
schemes and preparing to provide services under them. Subsection (1) provides
that regulations may make provision for Health Authorities to give people financial
assistance in respect of preparatory work, as defined by subsection (2). Subsection (3)
sets out matters which may in particular be included in those regulations.

Section 35: Charges, recovery of payments and penalties

179.

Section 35 deals with charges. The Government’s policy is that arrangements for
prescription charges under Local Pharmaceutical Services will be the same as those
which apply in relation to Part 2 Pharmaceutical Services. People who are exempt,
or who otherwise are not required to pay prescription charges, will receive free
prescriptions whether they use a pilot scheme provider or a Part 2 provider. Similarly,
there will be no difference in the level of prescription charges, or in the cost of pre-
payment certificates. Such certificates will be valid for both services interchangeably.
To that end, subsection (1) provides that regulations may be made about the making
and recovery of charges for Local Pharmaceutical Services. Subsection (2) specifies
matters which may in particular be included in regulations, including the application to
Loca Pharmaceutical Services of sections 122A and 122B of the 1977 Act, which ded
with the recovery of certain charges and the imposition of penalty charges in certain
cases. Qubsection (3) requires the regulations to secure that any charges in respect of
Loca Pharmaceutical Services will be the same as those which would apply had the
service been provided under Part 2 of the 1977 Act.

General

Section 36: Effect of the 1977 Act

180.

Section 36 makes general provision about the status of the functions of the Secretary
of State, National Assembly for Wales and Health Authorities in respect of Local
Pharmaceutical Services pilot schemes. In particular, subsection (2) provides that,
unless otherwise specified, the 1977 Act applies to services provided under pilot
schemes as if the Secretary of State or National Assembly for Wales had directed a
Health Authority to arrange those services on hisbehalf. One effect of thisisthat Health
Authoritiesmay, subject to directionsfrom the Secretary of State or National Assembly
for Wales under section 17A of the 1977 Act, delegate their functionsin respect of pilot
schemesto aPrimary Care Trust. (For that reason, referencesin these explanatory notes
to Health Authorities should be read to include Primary Care Trusts unless the context
demands otherwise).

Section 37: Premises from which pilot services may be provided

181.

Section 37 deals with the relationship between pilot schemes and pharmaceutical
services provided under Part 2 of the NHS Act 1977. Section 37(a) permits regulations
to be made preventing the provision of pilot scheme services from the same premises
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as pharmaceutical services under Part 2 of the 1977 Act, except as provided in the
regulations. Section 37(b) permits regulations to make provision about the inclusion,
re-inclusion, removal and modification of entries in pharmaceutical lists held under
Part 2 of that Act. It is envisaged that such regulations may be used to establish
arrangementsfor determining whether, and to what extent, pilot scheme providersareto
have a preferential right to return (or transfer) to Part 2 servicesin respect of particular
premises on ceasing to provide services under a pilot scheme.

Section 38: Control of Entry Regulations

182.

183.

Section 42 of the 1977 Act requires regulations to be made about (amongst other
things) the preparation and publication by Health Authorities of lists of people who
have undertaken to provide Part 2 Pharmaceutical Services. Except as provided for in
those regulations, applications by people wishing to join such alist (or to change the
services or premisesin respect of which they are already entered in the list) are granted
only if the Health Authority is satisfied that it is necessary or desirableto do so in order
to secure in the neighbourhood in question the provision of adequate pharmaceutical
services by people on thelist.

Section 38 provides that regulations under section 42 of the 1977 Act may include
provision about the extent which services provided under Local Pharmaceutical
Services pilot schemesareto be taken into account when determining such applications.

Assessing theresult of pilot schemes

Section 39: Assessing pilot schemes

184.

Section 39 providesthat the Secretary of State or National Assembly for Wales may not
bring into effect section 40 (which deals with the provision of Local Pharmaceutical
Services otherwise than under pilot schemes) unlessthey are satisfied that pilot schemes
have shown that the continued provision of Local Pharmaceutical Serviceswould bein
the interests of the health service (or any part of it). The Secretary of State or National
Assembly for Wales must have regard, in particular to the results of reviews of pilot
schemes required under section 31.

Provision for local phar maceutical schemes

Section 40: Provision for LPS schemes

185.

Section 40 makes provision for Local Pharmaceutical Services schemes which are not
pilot schemes by inserting a new section 28J and anew Schedule 8A into the NHS Act
1977. The new Schedule 8A is set out in Schedule 3 to this Act. Subsection (3) insertsa
new subsection (2A) in section 42 of the 1977 Act, which hasthe same effect in relation
to Local Pharmaceutical Services schemes which are not pilot schemes, as section 38
hasin relation to pilot schemes.

Corresponding provision, etc.

Section 41: Corresponding provision and application of enactments

186.

Section 41 provides a power to make regulations in relation to local pharmaceutical
services (or the people involved in providing them) whose provisions correspond to
equivalent statutory provision in relation to personal medical or dental services (or
the people involved in providing them). The provisions may be applied with such
modifications as are considered appropriate.
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Schedule 2: Pilot Schemes

187.

188.

189.

190.

191

192.

193.

194.

This Schedule deals with arrangements for establishing Local Pharmaceutical Services
pilot schemes (see explanatory notes to Chapter 1 of Part 2 of the Act and in particular
section 29).

Paragraph 1 provides that a pilot scheme may be established on a Health Authority’s
own initiative or at the request of a person wishing to participate in a scheme. A
reguest from a prospective participant must be made in writing and must conform to
any requirements set out in regulations.

Paragraph 2 deals with the preparation of proposals for pilot schemes both for
preliminary and final approval. Before establishing a pilot scheme Health Authorities
are to be required to prepare proposals for submission to the Secretary of State or
National Assembly for Wales, who may issuedirections about theissuesto be dealt with
and the information to be included in such proposals. They may also issue directions
requiring Health Authorities to consult on proposals before submitting them (and any
such requirement would be in addition to any other obligation to consult imposed by
or under any other legislation).

In some cases, it may be that Health Authorities will be required to include with
proposals a recommendation about whether it should, or should not, be approved. The
Secretary of State or National Assembly for Wales is therefore to be able to issue
directions specifying the factors that Health Authorities should take into account in
making any recommendation and the form in which the recommendation isto be made.
Like other directions under this paragraph, such directions may be general, or particular
to specific schemes.

Health Authorities are not generally to be required to submit proposals at the request
of potential participants. However, sub-paragraph (5) will allow the Secretary of State
and National Assembly for Wales to direct Health Authorities to submit summaries of
such requests, prepared and presented in accordance with the directions, and to specify
circumstances in which Health Authorities must submit proposals for consideration.

Paragraph 3 deals with approval. The Secretary of State or National Assembly for
Wales will not be able to approve a proposal unless satisfied that there are adequate
arrangementsfor participants (other than the Health Authority) to withdraw. Otherwise,
they may approve proposals as submitted, or with modifications, or reject them. They
must notify the relevant Health Authority of their decision and the Health Authority
must notify the other participants without delay.

Paragraph 4 will permit a Health Authority to apply for preliminary approval for a
scheme, before it has identified who the participants are to be. This could be used,
for example, by a Health Authority wishing to establish servicesin an areathat is not
adequately served either by Local Pharmaceutical Services or Part 2 Pharmaceutical
Services. It could first obtain preliminary approval for a scheme, and then invite
bids from people to become the pilot scheme provider. As with full proposals, the
Secretary of State and National Assembly for Wales will be required either to approve
preliminary approvals as they stand or subject to modifications, or else reject them. If
the preliminary proposal is approved, Health Authorities may be required to prepare
full proposals in accordance with directions from the Secretary of State or National
Assembly for Wales. Preliminary approva will not guarantee final approval of the
scheme.

Paragraph 5 requires Health Authoritiesto include in their proposals for pilot schemes
an assessment of thelikely effect of the schemes on other services. Those other services
are pharmaceutical servicesprovided under Part 2 of the 1977 Act, local pharmaceutical
services provided under other pilot schemes, general medical services and personal
medical services. Where necessary, the Health Authority making the proposals must
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consult any other Health Authority whose area may be affected, and that Health
Authority must provide an assessment of the effects on servicesin its area.

Paragraph 6 permits the Secretary of State and National Assembly for Wales to issue
guidance about the criteria they are likely to apply when considering both full and
preliminary proposals.

Paragraph 7 deals with the establishment of schemes once approved. It will require
Health Authorities to implement proposals that have been approved, in accordance
with directions from the Secretary of State or National Assembly for Wales. The
Health Authority may not withdraw from the scheme before it is established, but
any of the other parties may at any time. A pilot scheme may only differ from the
proposals as approved if the Secretary of State or National Assembly for Wales agree
the particular change, or if the change fallswithin the scope of any directionsthey have
issued permitting variations. As soon as possible after implementing a scheme, Health
Authorities will be required to publish details of the scheme, in accordance with any
directionsissued by the Secretary of State or National Assembly for Wales.

Schedule 3: Local Pharmaceutical Services

197.

198.

199.

200.

Schedule 3 sets out the new Schedule 8A which is inserted into the 1977 Act by
section 40. The Schedule makes provision for Health Authoritiesto make arrangements
for Local Pharmaceutical Services schemes on a substantive (rather than apilot basis).

Paragraph 1 makes provision for Local Pharmaceutical Services schemes, equivalent
to those in section 28 for pilot schemes.

Paragraph 2 allows regulations to be made permitting Health Authorities to designate
locations in which they may give priority to Local Pharmaceutical Services. The
provision is equivalent to that in section 30 for pilot schemes.

Paragraph 3 provides for the Secretary of State or National Assembly for Wales to
make regulations about Local Pharmaceutical Services. Paragraph 3(2) requires that
those regulations must include provision for participantsin schemes (other than Health
Authorities) to withdraw if they wish. Regulations may also impose conditions to be
satisfied by people providing Local Pharmaceutical Services. By virtue of paragraph
3(3), regulations may make provision about other matters, including in particular the
items specified in sub-paragraphs (a) — (k). Sub-paragraphs (i) and (j) provide for
regulations to make arrangements similar to those provided for in respect of pilot
schemes by section 33 (NHS contracts). Sub-paragraph (k) provides for regulations to
make provision for payments by Health Authorities of financial assistance in respect of
preparatory work, and is similar in effect to section 34 for pilot schemes.

Chapter 2: Changes to existing arrangements

England and Wales

Section 42: Dispensing of NHS prescriptions and provision of pharmaceutical

Services

201.  Subsection (1) of section 42 substitutes arevised section 41 in the 1977 Act relating to
the arrangements for pharmaceutical services.

202.  Subsection (1)(a) of new section 41 requires Health Authorities, in accordance with
regulations, to make arrangements for the supply to persons who are in their area,
of drugs, medicines and listed appliances to those people for whom they have been
prescribed by medical practitioners under the national health service (including the
Scottish and Northern Ireland health services).

203.  Subsections (1)(b) and (c) require Health Authorities similarly, in accordance with

regulations, to make arrangements for the supply to persons who are in their area, of
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drugs and medicines to those people for whom they have been prescribed by dental
practitioners.

Subsection (1)(d) makes provision for items prescribed by certain other categories of
prescriber also to be dispensed as part of NHS pharmaceutical services. This subsection
gives the Secretary of State powers to specify in regulations the categories of person
whose prescriptions will be dispensed and any conditions in accordance with which
they must prescribe. It aso provides the Secretary of State with powers to determine
the particular drugs, medicines and appliances which each of them may prescribe for
NHS dispensing. In relation to prescription only medicines, this subsection needsto be
read in conjunction with section 63, which deals with the related issue of extension of
the right to prescribe such medicines.

Subsection (1)(e) allowsthe Secretary of State to make regul ations extending the scope
of the services for which Health Authorities are required to make arrangements.

Subsection (2) of new section 41 defines these services together with the additional
pharmaceutical services provided for under section 41A as “ pharmaceutical services’.

Subsection (3) of new section 41 provides that the categories of persons under
subsection (1)(d) whose prescriptions may be dispensed must be professional sregul ated
by law. It includes provision to ensure that prescriptions written by health professionals
regulated under Scottish and Northern Irish legisation can be dispensed in England
and Wales. Subsection (4) of new section 41 relates to the Secretary of State’s powers
to determine the particular drugs, medicines and appliances which each category of
prescriber may prescribe for NHS dispensing. It provides that a determination may
make different provision for different cases; specify the circumstances or casesin which
adrug, medicine or appliance may be prescribed and allow for the dispensing of such
items as the prescriber thinks necessary, in the exercise of their discretion.

Subsection (5) of new section 41 provides that the arrangements made by a Health
Authority can include arrangementsfor the provision of aserviceby ‘ remote’ means, so
that the person receiving the service does so otherwise than at the premisesfromwhich it
isprovided. Subsection (6) of new section 41 makes provision to the effect that (subject
to any limitations imposed by the Secretary of State in regulations) people with whom
a Health Authority has made arrangements may also provide pharmaceutical services
to people who are outside the Authority’ s area. This might happen, for example, where
patients send their prescriptions by post to the pharmacy of their choice, or where a
pharmacy collects a prescription from a GP's surgery on a patient’s behalf and then
delivers the dispensed medicine to the patient’s home. The intention is to facilitate,
and provide ameansto control, the devel opment of internet, mail order, home delivery
and other arrangements. This will provide patients with greater flexibility in the way
they can present their prescriptions and obtain the drugs or appliances that have been
ordered for them.

Section 43: Remote provision of pharmaceutical, etc. services

200.

210.

Section 41A of the 1977 Act concerns the provision of “additional pharmaceutical
services’ which are in addition to those required by section 41. Section 43 amends this
section to give the Secretary of State powers to give directions to Health Authorities
authorising or requiring them to arrange for the provision of services to any person,
whether or notintheir area. Subsection (1)(b) (of section 43) addsanew subsection (1A)
to section 41A of the 1977 Act to allow the Secretary of State to authorise or require
Health Authorities to arrange for the provision of these services by remote means so
that the service is received otherwise than at the premises from which it is provided.

Section 42 of the 1977 Act provides powers to make regulations governing the
arrangements made by a Health Authority for the provision of pharmaceutical services.
In accordance with section 42(2), regulations require al Health Authorities to prepare
and publish lists of persons (other than for medical and dental practitioners) who
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undertake to provide pharmaceutical servicesfrom premisesin their area. Applications
for inclusion in a pharmaceutical list are only to be granted if the Health Authority
is satisfied that it is necessary or desirable to do so to secure the adequate provision
of services in the neighbourhood in which the premises are located. Subsection (3)
provides that regulations may be made exempting people from the ‘necessary or
desirable’ test where they are to provide services solely by remote means.

Subsection (4) of section 43 adds new subsections (3A) and (3B) to section 42 of the
1977 Act.

New subsection (3B) allows regulations to be made requiring people providing remote
servicesto be approved for that purpose. It also providesapower to prescribe conditions
to beimposed on the grant of an application for inclusion in apharmaceutical list, where
the applicant is to provide services by remote means.

Subsection (5) (of section 43) amends section 43(2A) of the 1977 Act, under which
regulations are required to provide for the preparation by Health Authorities of lists
of medical practitioners who supply drugs, medicines and appliances. The effect isto
ensure that such dispensing doctors are included in the list of each Health Authority
with whom they have arranged to dispense, even if they dispense from premises in
another Health Authority’s area.

Section 44 of the 1977 Act permits a Health Authority to recognise a Local
Pharmaceutical Committee (LPC) which it is satisfied is representative of persons
providing pharmaceutical services in its area. Subsection (6) (of section 43) amends
section 44 to clarify that notwithstanding that peoplein the Health Authority’ sareamay
receive pharmaceutical services from people whose premises are outside that area, the
LPC need only be representative of persons who are included in a Health Authority’s
own pharmaceutical list, in order to be recognised by it.

Scotland

Section 44: Dispensing of NHS prescriptions

215.

216.

Section 44 amends section 27 of the National Health Service (Scotland) Act 1978 to
make provision for items prescribed by certain categories of prescriber to be dispensed
as part of NHS community pharmaceutical services in Scotland. This section was
requested by the Scottish Executive and approved by the Scottish Parliament on 17"
January 2001. Section 27(1)(cc) asamended, gives Scottish Ministers powersto specify
in regulations the categories of person whose prescriptions will be dispensed and
conditions in accordance with which they must prescribe. Scottish Ministers may also
determine the drugs, medicines and appliances which each of them may prescribe for
NHS dispensing. Paragraph (cc) applies to persons other than doctors and dentists, for
whom separate provision is made at paragraphs (a) to (c) of Section 27.

Subsection (3) limits the categories of person who may be prescribed in regulations
under Section 27(1)(cc) to certain professionals regulated under statute. It includes
provision to ensure that prescriptions written by health professionals regulated under
legidation in Northern Ireland can be dispensed in Scotland. It also provides that
determinations under that section may make different provision for different cases,
specify the circumstances or casesin which agiven drug, medicine or appliance may be
prescribed, and specify types of prescriber who may prescribe such drugs, medicines
and listed appliances as they seefit, in the exercise of their discretion.

Part 3: Care Trusts and Partnership Arrangements

Sections 45 -47: Care Trusts and directed partnership arrangements

217.

Section 45 provides for the designation of Primary Care Trusts (PCTs) and NHS
trusts as Care Trusts in cases where they have local authority health-related functions
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delegated to them by agreement. The Care Trust will then be able to commission
and/or provide integrated services covering health, social services and other health-
related local authority functions. Designation as a Care Trust will lead to a change in
governance arrangements so that local authority interests are duly represented within
the governance structures of the Care Trust. Care Trusts are intended to provide for a
high level of integration between health and local authority services enabling patients
needs to be addressed holistically, the synergies of joint working to be exploited and
patients to benefit from a seamless provision of their care needs.

CareTrust statuswill be conferred where an application ismadeto the Secretary of State
or the National Assembly for Wales jointly by the NHS bodies and local authorities
involved. Under section 46, partnership arrangements will have to be set up where
the Secretary of State or the National Assembly for Wales directs that partnership
arrangements are to be entered in to in order to address the inadequate performance of
an NHS body or of alocal authorities social services functions .

Section 45: Care Trusts where voluntary arrangements

2109.

220.

221.

222.

223.

Section 45 providesfor the designation of aPCT or NHS trust asaCare Trust following
an application to the Secretary of State or the National Assembly for Wales by the
partnersin the proposed Care Trust.

Subsection (1) provides that the Secretary of State or the National Assembly for Wales
may designate aPCT or NHS trust that is, or isto be, party to local authority delegation
arrangements as a Care Trust. Subsection (1)(b) requires the Secretary of State or the
National Assembly for Wales to be of the opinion that Care Trust status is likely to
promote the effective exercise by the trust of any delegated health-related functions of
the local authority alongside the trust’s existing NHS functions. This reflects the main
aim of aCare Trust which isto improve services through effective integration of NHS
and local authority services.

Subsection (2) sets out the voluntary nature of this approach to forming a Care Trust.
The Secretary of State or the National Assembly for Waleswill only be ableto designate
aCare Trust following ajoint application by the local partners. The NHS partner could
be a PCT, NHS trust or Health Authority, where a Care Trust is to be based on an
existing Primary Care Group (see paragraph 225 below). Regulations will define the
detailed arrangements for the applications. This will enable the arrangements for the
different NHS partners to be specified, and alow regulations to be made governing the
formation of a Care Trust where more than one local authority or health body has an
interest.

Subsection (3) enables the Secretary of State or the National Assembly for Wales to
direct that where a Care Trust is exercising health-related functions of alocal authority
alongside its NHS functions , it may exercise health-related functions of that local
authority in relation to people for whom it does not exercise NHS functions. The
intention isthat the NHS and local authority health-related functions of the Care Trust
should be exercised together as far as possible in order to provide integrated services.
Thisflexibility will be required to cope with the different populations covered by local
authorities and health bodies. A Care Trust may have responsibility for only NHS or
only local authority health-related functions for some sections of the popul ation.

Subsection (4) enables the designation of a Care Trust to be revoked by the Secretary
of State or the National Assembly for Wales. This may be of the Secretary of State's
or National Assembly for Wales's own motion (after consultation) or following an
application by one or more of the parties. In the latter case, the Secretary of State
or the National Assembly for Wales must revoke the designation at the earliest time
considered appropriate having regard to the steps that need to be taken in connection
with the revocation.
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Subsection (5) provides for the Secretary of State or the National Assembly for Wales
to designate a body as a Care Trust by order, either amending the establishment order
of an existing PCT or NHS trust, or by creating anew PCT or NHS trust. A new body
will be created where a Care Trust is to be formed from a partnership between alocal
authority and a Primary Care Group.

Subsection (6) contains provisions which enable the Secretary of State or the National
Assembly for Wales to dissolve existing PCTs or NHS trusts where they think it is
appropriate to do so in connection with the designation of another body asaCare Trust.
Subsection (7) enables the Secretary of State or the National Assembly for Wales to
make regulations dealing with matters which are consequential or supplementary to the
formation of Care Trustsand the revocation of the designation of such trusts. Subsection
(8) sets out particular circumstances for which such regulations may make provision.
These include:

(a) the processfor applying for Care Trust status, the information to be supplied and
the criteriato be met; and

((b) the governance arrangementsfor a Care Trust. Theintention isto include
local authority members on the boards of Care Trusts and to increase
the representation of social services professionals within the governance
arrangements for a Care Trust.

Subsection (9) explains that the designation of a PCT or a NHS trust as a Care Trust
will not affect its functions, rights or liabilitiesas a PCT or NHS trust.

Subsection (10) provides that where an NHS body is to exercise social services
functions as a Care Trust, it must act in accordance with directions and guidance from
the Secretary of State or the National Assembly for Walesunder certain powersrelating
to social services functions.

Sections 46 and 47: Directed partnership arrangements and further provisions
about directions in connection with such arrangements and Care Trusts.

228.

229.

230.

231

Section 46 provides a power for the Secretary of State or National Assembly for Wales
to require local authorities and NHS bodies to enter into partnership arrangements and/
or pooled funding arrangements.

Subsection (1) provides the power for the Secretary of State or the National Assembly
for Wales to direct local authorities and NHS bodies to enter into delegation
arrangements or pooled fund arrangements. The details of the arrangements are to be
specified in thedirection. Subsection (1)(a) limitsthe use of this power to circumstances
where a local authority or NHS body is failing to deliver its functions adequately,
and subsection (1)(b) further limits the use of the power to circumstances where the
Secretary of State or the National Assembly for Walesis of the opinion that adelegation
or pooled fund arrangement would be likely to improve the delivery of the failing
function .

Subsection (2) provides that the directed partnership arrangements may cover not only
the function which is being delivered inadequately but also other functions exercised
by the same body where this would be likely to contribute to an improvement in the
delivery of the failing function.

Subsection (3) sets out that the power to direct bodies to enter into delegation or
pooled fund arrangements applies to NHS bodies and local authorities. In the case
of local authorities, these powers can only be triggered by a failure to perform their
socia services functions adequately. As far as the NHS is concerned, the powers of
direction relate to functions prescribed for the purposes of partnership arrangements
under section 31 of the Health Act 1999 (see the NHS Bodies and Local Authorities
Partnership Arrangements Regulations 2000, SI 2000/617).
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Subsection (4) makes it clear that an improvement in the way in which a function is
exercised includes improvement of servicesto individuals.

Section 47 contains further provisions relating to the Secretary of State's and the
National Assembly for Wales' powers to give directions given under sections 45 and
46. Subsection (1) enables directions under section 46 to deal with matters which are
reguired to be dealt with by virtue of regulations made under section 31 of the Health
Act 1999. The partnership arrangements authorised by the Health Act 1999 are firt,
pooled fund arrangements, whereby NHS bodies and local authorities contribute to a
communal pot so that the money is neither health nor local authority money and is
used to purchase integrated services; secondly, arrangements whereby alocal authority
can delegate its health-related functions to an NHS body; and thirdly, arrangements
whereby an NHS body can delegate its functions to a local authority. Subsection (3)
makesit possiblefor the Secretary of Stateand the National Assembly for Walestoissue
directions to other NHS bodies and local authorities in connection with the principal
direction.

Subsection (4) makesit possible for the Secretary of State or the National Assembly for
Walesto give directions requiring bodiesto take such steps as are appropriate to enable
a decision to be made about whether a direction under section 46 should be made.

Subsections (5) and (6) make it clear that directions have to be given in writing, that
they can be revoked by further directions and that they must be adhered to.

Subsection (7) providesthat where adirection isrevoked any arrangements required by
the direction may continue.

Section 48: Transfer of staff in connection with partnership arrangements

237.

Section 48 inserts into the Health Act 1999 a new Schedule 2A, set out as schedule
4 to this Act. The new Schedule makes provision for the transfer of staff where
any functions of a body are to be exercised by another body under section 31 of
the Health Act (including where Care Trusts are established under section 45 of this
Act). The Schedule enables staff transfer orders to be made which make the same
provision as the Transfer of Undertakings Regulations 1981 (S.I. 1981/1794) (“the
TUPE Regulations’). This is necessary because there is some doubt as whether the
TUPE Regulations apply to transfers of functions in the public sector. Currently the
TUPE Regulations exclude pensions, although the Acquired Rights Directive (which
the TUPE Regulations implement) has just been amended to enable Member States
to include pension provision. Orders under the new Schedule include the transfer of
pension provision except in so far as the Order makes provision under paragraph 4 of
the Schedule. Thisis so that the flexibility for Member States to make provision about
pensions where the Acquired Rights Directive applies is aso available in the case of
staff transfers arising from partnership arrangements under section 31 of the 1999Act.

Part 4 : Social Care

238.

This section of the Act is designed to improve the system of funding long term care,
as set out in The NHS Plan: The Government’s Response to the Royal Commission
on Long Term Care. In addition, it will give local authorities powers to place people
in residential care homes and nursing homes outside England and Wales, and it will
allow regulationsto make provision for direct payments so asto extend the scope of the
existing direct payments scheme, allowing individuals more choice and control over
the services they receive.
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Nursing care

Section 49: Exclusion of nursing care from community care services

239.

240.

241.

242.

Currently, people in nursing homes may be required to contribute towards the cost of
their nursing care. There are two categories of such people. The first are those who
make their own arrangements for nursing home accommodation; the second are those
for whom local authorities make arrangements (under Part 3 of the National Assistance
Act 1948 (“the 1948 Act”)) and who may be liable to make contributions under the
meanstesting regime provided for by sections 22 and 26 of that Act . Thosewho receive
nursing care from the NHS, however, receive their nursing care free of charge.

Section 49 removes|ocal authorities' functionsto purchase nursing care by aregistered
nurse under community care legislation. This is intended to strengthen the incentives
for the NHS to ensure effective rehabilitation after acuteillnessor injury. It isestimated
that around 35,000 people who are currently paying for their nursing care will receive
free nursing care through the NHS.

Subsection (1) removes the right of alocal authority to provide or arrange nursing care
by aregistered nurse. It isintended that the NHS in pursuance of its powers and duties
under the 1977 Act will provide or arrange nursing care by aregistered nurse and such
carewill (in accordance with the 1977 Act) befree of charge. The Department of Health
is currently working with the Royal College of Nursing and other key stakeholders to
develop a tool to be used across the country for assessing peoples needs as regards
nursing care. NHS staff will betrained in the use of thistool intime for the introduction
of free nursing care.

Subsection (2) defines “nursing care by a registered nurse” as services provided by a
registered nurse and involving either the provision of care or the planning, supervision
or delegation of the provision of care, other than services which do not need to be
provided by a registered nurse. In deciding whether services need to be provided
by a registered nurse, it is necessary to have regard to the nature of those services
and the circumstances in which they are provided. “Registered” in relation to nurses
means registered in the register maintained by the United Kingdom Central Council
for Nursing, Midwifery and Health Visiting by virtue of qualifications in nursing (see
Schedule 1 to the Interpretation Act 1978).

Preserved rights

243.

244,

245.

Sections 50 — 52 concern the abolition of preserved rights. Until 1 April 1993, when
the community care reforms came into effect, residential care was paid for by the
social security benefitsthat residentsreceived. The community carereformstransferred
the responsibility for paying for residentia care to local authorities. However, people
who were in residential care immediately before 1 April 1993, retained their right to
the higher rate of income support that they had been receiving to pay for their care.
Responsibility for paying for their care was not transferred to the local authority.

Over time, residential care costs have increased at a disproportionate rate to social
security benefits, and in some cases socia security benefits are not sufficient to cover
the cost of theresidential care. This has meant that sometimes people have had to leave
the care home they have been living in and find alternative accommodation the cost of
which is covered by the social security payment.

These sections provide for the removal of the entitlement to higher rates of income
support or jobseeker's alowance and require local authorities to make appropriate
accommodation arrangements, for those people who received those higher rates, in the
same way as they are required to do for those who entered residential accommodation
on or after 1 April 1993 . They will require the Secretary of State for Social Security
to ensure that the special provision made for those with preserved rights ceases. At
the request of the Scottish Executive and by the approval of the Scottish Parliament,
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which was obtained on 17" January 2001, section 50 operates on devolved legislation
concerning Scotland so that preserved rights can cease acrossthe whol e of Great Britain
on the same day.

These new arrangements will require local authoritiesto assess (under the 1948 Act or
its Scottish equivalent) the care needs of those who have had preserved rights rates of
benefits for community care services.

Section 50: Preserved rights: transfer to local authorities of responsibilities asto
accommodation

247.

248.

249.

250.

251

252.

253.

254.

Section 50 provides for the transfer to local authorities of the responsibility for
providing community care services for preserved rights recipients. Subsection (1)(a)
will allow local authoritiesin England or Wales to provide residential accommodation
for persons who were in such accommodation on 31 March 1993 by repealing
section 26A of the 1948 Act. The corresponding provision for Scotland is repealed by
subsection (1)(b).

Subsection (2) provides that a “qualifying person” for the purposes of this section is
a person to whom either of those provisions applies immediately before the appointed
day (i.e. the day on which subsection (1) takes effect).

Subsection (3) requires a local authority to secure community care services for
qualifying personsin relation to their accommodation from, or as soon as possible after,
the appointed day. Community care services are defined for England and Wales by
section 46 of the National Health Service and Community Care Act 1990.

Subsection (4) places an obligation on local authorities to actively identify people with
preserved rights and to carry out appropriate care assessments. Authorities will do this
by working with the Department of Social Security, who will be given power to disclose
relevant information by section 51.

Subsection (5) provides that where a qualifying person is provided with community
care services with respect to his accommodation (under subsection (3)), his private
arrangements with the residential home will terminate from the date from which heis
provided with those community care services.

Subsection (6) provides that where a local authority has not been able to assess a
person’s need for community care services before the appointed day, the person’s
liability to pay for his accommodation becomes the liability of the local authority until
thelocal authority makesthe arrangementsthey consider necessary or where the person
notifiesthe authority that he does not wish to be provided with community care services,
the date of the notification. This is to ensure that Subsection (7) enables the local
authority to recover from the person all or part of such apayment. It isintended that the
Secretary of State will make regulations so that the liability of persons to pay during
this period mirrors the means testing system provided for under sections 22 and 26 of
the 1948 Act.

Subsection (8) enables regulations to be made so that the provisions of section 50 do
not apply in relation to any person of a prescribed description.

Subsection (9) allows regulations to be made to define the meaning of “ordinarily
resident”. It also allowsregul ationsto be made governing the payment which apersonis
to makein respect of his accommodation before community care services are provided.

Section 51: Preserved rights: disclosure of information

255.

This section is concerned with identifying and locating people with preserved rights by
using records held by the Department of Social Security.
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Section 51 allows the disclosure of relevant information held by the Secretary of State
for Social Security about preserved rightsrecipientsto local authorities or to any person
providing servicesto, or authorised to exercisefunctionsof, such authorities. Subsection
(1) specifies the persons this section applies to. Subsections (2) to (4) specify the
type of information which may be supplied and for what purposes it may be used or
disclosed. Subsection (5) providesthat the restrictionsimposed on the Secretary of State
for Social Security relating to the unauthorised disclosure of information held by him
(see section 123 of the Social Security Administration Act 1992) will apply to local
authorities who receive information under this section as well as to the authorities
officers and employees .

Section 52: Preserved rights: alignment of social security benefits

257.

This section provides for the termination of higher rates of income support and
jobseeker’ sallowance. It requiresthe Secretary of State to exercise hispowersunder the
Socia Security Contributions and Benefits Act 1992 and the Jobseeker’s Act 1995 so
asto secure that the provisionsrelating to higher rates of income support or jobseeker’s
allowance payableto or in respect of personswith preserved rights cease to have effect
from the appointed day .

Measur es to increase availability of Part 3 accommodation

Section 53: Disregarding of resources when determining need for residential
accommodation

258.

250.

260.

Currently local authorities can only support people in residential accommodation who
are in need of care and attention which is ‘not otherwise available to them'. Local
authorities may refuse to support a person who has capital in excess of £18,500, (the
current amount of money councils are not alowed to take into account when carrying
out ameans test) and the capacity to make their own arrangements on the grounds that
they have care and attention otherwise available to them (the implication is that the
£18,500+ capital could be used to meet care costs).

Section 53 enablesthe Secretary of State to specify in regulations certain capital that is
tobeignored by local authoritiesin determining whether careand attentionis* otherwise
available'.

This section will allow regulations to be made in the future which break the link with
the capital limit when determining whether care and attention is “ otherwise available”,
so that more people are able to take up the offer of a charge against their home to pay
for their accommodation. Charges against homes are dealt with in section 55.

Section 54: Funding by resident etc. of more expensive accommodation

261.

262.

263.

Currently, people provided with accommodation by local authorities cannot themselves
pay the extra required for them to be provided with more expensive accommodation
than the local authority will pay for. In other words, people cannot use any assets
ignored by the means test to fund a care placement whose cost is greater than the level
the local council would usually pay. Thisis because they will have been assessed for a
fair contribution so should not have extraresourcesto utilise in thisway. A third party
(for example, arelative) can make up the differenceif amore expensive homeischosen.

Under the new arrangements — the three month disregard (whereby for the first
three months from admission to residential care, the value of the resident’s home is
disregarded from the means test) and the deferred payments scheme (see section 55) —
greater numbers of peoplewill be effectively supported by thelocal authority and many
of these people will have some additional resources available .

Section 54 allows for the making of regulations to enable both residents and third
parties to make additional payments so that a resident can enter more expensive
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accommodation than that which the authority would normally pay for in respect of a
person with the same needs. Subsection (2) defines additional payments.

Section 55: Power for local authorities to take charges on land instead of
contributions

264.

265.

266.

267.

268.

The effect of thissectionisto makeit possiblefor people going into careto defer selling
their homesin order to pay for their care. In effect the local authority will make aloan
to the resident and recover the money either from the estate when the resident dies or
from the resident if he decides to make a full repayment during hislifetime.

Subsection (1) enables loca authorities to enter into deferred payments agreements.
Subsection (2) alows directions to be made setting out the circumstances in which an
authority must enter into these arrangements. Subsection (3) sets out the nature of the
deferred payment arrangement. In essence it is an agreement whereby during a certain
period of time (the exempt period) aresident will not be required to make the payments,
or thewhole of the payments, he would otherwise have to make under the meanstesting
regime. Instead theresident will grant the authority acharge over land in respect of such
payments. Subsection (4) defines the exempt period. Subsection (5) allows the local
authority to determine the provisions of the arrangement subject to any directionsgiven
by the Secretary of State or the National Assembly for Wales and provides that the
arrangement must allow the resident to terminate the agreement at any time by giving
notice and paying the full amount owing .

Subsection (6) provides that interest is not to be charged during the exempt period but
that alocal authority may charge interest after that period at areasonablerate set out in
directions given by the Secretary of State or the National Assembly for Wales or, if no
such directions are given, at such arate determined by the local authority .

Subsection (7) enables regulations to define how much of a resident’s contributions
in respect of his accommodation is to be subject to a deferred payment agreement. It
also ensures that additional payments under section 54 (that is, payments to cover the
cost of more expensive accommodation) are regarded as contributions in respect of his
accommodation for the purposes of this section.

Subsection (8) provides that any directions given under the Section are to be given to
local authorities generally.

Section 56: Cross-Border Placements

2609.

270.

271

The existing legislation does not allow local authoritiesin England and Wales to make
and pay for residential care placements in Scotland, Northern Ireland, the Channel
Islands or the Isle of Man. This section will enable regulations to be made to allow
this. It isintended to allow people needing residential care to have care closer to their
families, for example, where their families have moved away.

Subsection (1) allows regulations to be made authorising local authorities to make
arrangements for a person to be provided with residential accommodation in Scotland,
Northern Ireland, the Channel Islands or the Isle of Man.

Subsection (2) provides that the regulations may, in particular, make provision
specifying conditions to be satisfied before a local authority may make such
arrangements, and may make provision applying the provisions of the 1948 Act with
or without modifications.

Direct payments

272.

Direct payments are cash payments given to persons entitled to social services in
lieu of services that would otherwise have been arranged for them by social services
departments. Social services clients are then expected to arrange their own care.
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Sections 57 and 58 enable regulations to be made in connection with making direct
payments in respect of services under section 47 of the 1990 Act, section 2(1) of the
Carersand Disabled Children Act 2000 and in respect of children. Section 57 dealswith
direct payments in respect of adults. Section 58 deals with direct payments in respect
of children.

Section 57: Direct Payments

274.

275.

276.

277.

278.

279.

280.

281.

282.

Section 57 deals with direct payments in respect of adults. Under the current system
local authorities are permitted but not required to offer direct payments to people who
meet the eligibility criteria Subsection (1) allows regulations to make provision for and
in connection with requiring or authorising alocal authority to make direct payments
to an individual who fulfils the requirements of the scheme and agrees to be part of it.

Subsection (2) specifies the persons to whom direct payments may be made. These are:
a person who the local authority has decided under the 1948 Act needs a particular
community care service; and a person for whom the local authority has decided to
provide a service under the Carers and Disabled Children Act 2000.

Subsection (3) gives particular instances of what the regulations may provide. In
particular, regulations may specify the situations in which a local authority is not
required or authorised to make adirect payments. It does, however, alow for flexibility:
for example, regulations could provide that an individual who has previously made
mistakes or misspent may still be able to get a direct payments.

It also enables regulations to be made that concern: making direct payments either as
gross or net payments; determining the payee’s means and any contribution they will
make; conditions that the local authority may impose in respect of the direct payment;
circumstances when the payments may be terminated or required to be repaid ; and
authorising direct payments to be paid to athird party on behalf of the payee.

The subsection also enables regulations to be made displacing, to such extent as may
be prescribed, the functions and obligations of the local authority with respect to the
provision of the servicefor which thedirect payment ismade. Thiswill enablethe effect
of section 2 of the Community Care (Direct Payments) Act 1996 to be reproduced.

Subsection (4) defines gross payments as payments that are made at a rate that the
local authority estimates is equivalent to the reasonable cost of securing the service
concerned. It also specifies that they may be made subject to the condition that the
recipient will reimburse the local authority in respect of part of that cost.

Subsection (5) defines a net payment as a payment that is made on the basis that the
recipient will himself pay a contribution direct to the person providing the service.
Thus the payment will be made at a rate below the equivalent to the reasonable cost
of securing the provision of the services concerned in order to reflect the contribution
made by the recipient.

Subsection (6) requires regulations to ensure that no contribution may be sought for
services which are provided under section 117 of the Mental Health Act 1983 (after
care). This is because local authorities are not able to charge for after-care services
provided under that section, and therefore no financial contribution can be sought from
the client.

Subsection (7) makes provision for regulations to limit the maximum period for which
residential care may be purchased with a direct payment. It will be possible for direct
payments to be used to purchase short-term rehabilitation care.

Section 58: Direct paymentsin respect of children

283.

Section 58 deals with direct payments in respect of children. It substitutes a new
section 17A in the Children Act 1989.
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Within the revised section 17A of the Children Act 1989:subsection (1) enables
regulationsto make provision for and in connection with requiring or authorising alocal
authority to make adirect payment to an individual who fulfils the requirements of the
scheme and agreesto be part of it.

Subsection (2) specifies the persons to whom a direct payment may be made. These
persons are: aperson with parental responsibility for adisabled child; adisabled person
with parental responsibility for achild; and adisabled 16 or 17 year old. It also specifies
that thelocal authority must have decided for the purposes of section 17 of the Children
Act 1989 that the needs of the child in question call for them to provide services.

Subsection (3) provides that section 57(3) to (5) and (7) of this Act apply in relation to
regulations under the revised section 17A.

Subsection (4) provides that regulations under this section must specify that direct
payments to the categories of people that this subsection applies to are to be gross
payments with no contribution being required from them (see subsection (5)).

Subsection (5) specifies the persons from whom a contribution may not be required.
They are: aperson with parental responsibility for adisabled child, or adisabled person
with parental responsibility for a child, where the child is aged 16 or 17; or a person
whoisin receipt of income support, working families’ tax credit or adisabled person’s
tax credit under Part 7 of the Social Security Contributions and Benefits Act 1992 or
of an income-based jobseeker’ s allowance.

Subsection (6) defines “disabled” in relation to an adult by reference to the meaning
given by section 17(11) of the Children Act 1989 in relation to a child.

Section 59: Interpretation of Part 4

290.

Section 59 defines the terms used throughout Part 4 (sections 49 to 59).

Part 5: Miscellaneous and Supplementary

Patient information

Section 60: Control of patient information

2901

292.

This section enables the Secretary of State to make regulations for and in connection
with requiring or regulating the processing of patient information in prescribed
circumstances. Thiswill makeit possiblefor patientsto receive moreinformation about
their clinical care and for confidential patient information to be lawfully processed
without informed consent to support prescribed activities such as cancer registries.
The Government places importance on the consistent use of informed consent as the
basis for handling confidential patient information. The regulation—-making power in
this section is therefore intended to provide for exceptional situations where essential
services cannot, having regard to the present NHS systems and available technology,
operate on that basis.

Inrecognition of theinherent difficulties associated with using confidential information
the Act buildsin a number of safeguards over the use of this power to protect patients
interests. First regulations can only provide for the processing of patient information
for medical purposes ( defined in subsection (10)) where there is a benefit to patient
care or where thisisin the public interest. Secondly , regulations can only require the
processing of confidential patient information, where thereis no reasonably practicable
aternative. The Secretary of State can only make regulations under the terms of
this section following consultation with bodies representing the interests of those
likely to be affected by the regulations and with the new statutory advisory group
introduced by section 61. Finally any such regulations can only be made under the
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affirmative resolution procedure, requiring the consent of both Houses of Parliament
(See section 64(3)).

It is envisaged that the Patient Information Advisory Group (to be established under
section 61), will consider and advise the Secretary of State asregards each proposed use
of the regulation-making power, including as regards the need to use the information
and whether consent should be obtained.

The Data Protection Act 1998 governs, in broad terms, the processing of information
relating to living individuals. This section does not amend that Act. In addition,
regulations made under this section will not be capable of derogating from that Act
(see note on subsection (6) below). Regulations made under this section may provide
additional and more specific restrictions on the use of information relating to patients.

Information provided in confidence by patients is also subject to common law
requirements which, being derived from case law, are difficult for heathcare
professionals to apply with certainty in particular circumstances, especially since there
has been little case law relating to healthcare settings. Regul ations may provide that the
processing of patient information under the regulations is lawful despite any common
law obligation of confidence (see note on subsection (2)(c) below).

Subsection (1) enables the Secretary of State, subject to limitations imposed by
subsections (3) — (6), to make regul ations requiring patient information to be processed
for medical purposes (as defined in subsection (10)) and regulating such processing.

Subsection (2) specifies some of the ways in which the power conferred by
subsection (1) may be used.

Subsection (2)(a) enables regulationsto be made that require specified communications
about patients to be disclosed to them by NHS bodies, in certain circumstances. Such
regulations may only provide for these communicationsto be disclosed to those persons
to whom they relate or principally relate or to a prescribed person on their behalf, for
example a spouse. Such regulations are intended to support the NHS Plan commitment
that clinicians will in the future be required to share information about patients with
them.

Subsection (2)(b) enables regulations to be made which require the disclosure or
other processing of specified patient information subject to conditions or the giving
of undertakings. This will support public health work and important activities such as
cancer registration where it is essential to maximise the patient information available.

Subsection (2)(c) enables regulations to be made to permit patient information to
be processed lawfully where, but for the regulations, this may be prevented by an
obligation of confidentiality at common law. Thisis subject to the limitations imposed
by this section (see, for example, the note on subsection (6)) and human rights
reguirements.

Subsection (2)(d) enables regulations to make provision for their enforcement by the
creation of criminal offences.

Subsections (3) — (5) serve to limit the use of the power conferred by subsection (1)
to make regulations requiring the processing of confidential patient information (as
defined in subsection (9)).

Subsection (3) provides that regulations cannot be made under subsection (1) if
the purpose for which confidential patient information would be used could be
achieved in another reasonably practical way, having regard to cost and available
technology. In practice this means, for example, that persons cannot be required to
disclose confidential patient information where the purpose can be satisfied by use of
anonymised information.
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Subsection (4) requires the Secretary of State to carry out an annual review of whether
regulations made under subsection (1) and requiring the processing of confidential
patient information would contravene subsection (3). The review must be conducted
within one month of each anniversary of the making of the regulations (paragraph (a))
and, if he determinesthat they would contravene subsection (3), he must vary or revoke
them (paragraph (b)).

Subsection (5) providesthat regulations may not be made under subsection (1) solely or
principally for the purpose of determining the care and treatment that is to be provided
to individua patients. The care and treatment of individuals should be determined by
appropriate professional staff that work with, and are responsive to the preferences of,
those in their care.

Subsection (6) providesthat regul ations made under this section cannot make provisions
for the processing of information which are inconsistent with the provisions of, or the
provisions in instruments made under, the Data Protection Act 1998.

Subsection (7) provides that before the Secretary of State may make regul ations under
this section, he must consult such bodies as appear to him to represent the interests
of those likely to be affected by the regulations as he considers appropriate in the
light of the requirements of section 61. The consultation is intended to ensure that the
regulations are fair and non-discriminatory.

Subsection (8) defines patient information asany information that is, or isderived from,
information concerning apatient’ s physical or mental health or condition, the diagnosis
of his condition or his care or treatment. In addition to information which directly
identifiesindividuals, this would include information which is either anonymised (e.g.
any information that cannot be tracked back to theindividual) or coded (e.g. information
that can betracked back to anindividual by personsin possession of thekey to the code).
It includes information recorded in any manner, whether electronically or manually.

Subsection (9) provides that “confidential patient information” for the purposes of the
section is patient information that has been obtained by aperson who owesan obligation
of confidenceto anindividual wheretheidentity of that individual is ascertainablefrom
that information or from that information and other information whichisin, or islikely
to come into, the possession of the person processing the information .

Section 61: Patient Information Advisory Group

310.

311.

312.

313.

This section requires the Secretary of State to establish, by regulations, a committee
to be known as the Patient Information Advisory Group. The Secretary of State is
required to seek and have regard to the views of this Advisory Group prior to laying
draft regulations before Parliament under section 60(1) or making regulations under
section 60(4)(b).

The work of the Advisory Group is intended to provide an additional safeguard for
patients as regards use of the power provided by section 60, complementing the
safeguards included within that section. Before draft regulations under section 60(1)
arelaid before Parliament or regulations under section 60(4)(b) are made, the advice of
the Advisory Group must be sought. The Secretary of State is required to publish the
views of the Advisory Group.

In recognition that there may be other issues arising in relation to the processing of
patient information, or other information obtained or generated through health service
provision, the section also allows the Secretary of State to seek the views of the
Advisory Group on these wider matters. It is envisaged that the Advisory Group's
views will be sought on a range of issues pertaining to the confidentiality of patient
information and standards of processing such information.

It isintended that professional and patient groups will be consulted on appointments to
the Advisory Group and its proceedings.
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A detailed commentary on the subsections of section 61 is set out below.

Subsection (1) requires the Secretary of State to establish by regulations the Patient
Information Advisory Group as soon as reasonably practicable after Royal Assent.

Subsection (2) requiresthe Secretary of Stateto seek and have regard to the views of the
Advisory Group prior to laying draft regulations before Parliament under section 60(1)
or making regulations under section 60(4)(b).

Subsection (3) gives the Advisory Group the function of providing advice on wider
patient and health service information issues at the request of the Secretary of State.

Subsection (4) specifies particular mattersthat may be contained in the regulations that
establish the Advisory Group.

Subsection (5) places a duty on the Secretary of State to publish, in an appropriate
manner, the advice provided to him by the Advisory Group on proposed regulations.

Servicesfor disabled people

Section 62: Reportsto Parliament on services for disabled people

320.

Section 62 amends section 11 of the Disabled Persons (Services, Consultation and
Representation) Act 1986 (“the 1986 Act”) so that, for England and Wales, the
Secretary of Stateis required to produce annually separate reports on the devel opment
of health and social services for people with mental illness and people with learning
disability . The reports can include other appropriate information, for example
information from other Government Departments about services for which they are
responsible. There will is no longer be a statutory requirement to include information
on the number of people receiving treatment for mental illness/learning disability asin-
patients in hospitals. This section changes the terminology from “mental handicap” to
“learning disability” and includes a definition of learning disability for the purposes of
Section 11 of the 1986 Act. The law in Scotland remains unchanged.

Prescribing rights

Section 63: Extension of prescribing rights

321.

322.

323.

324.

Section 63 introduces new arrangements for the prescribing of medicines. Currently
doctors, dentists and certain specified nurses, hedth visitors and midwives are
authorised to prescribe prescription only medicines for human use. The Review of
Prescribing, Supply and Administration of Medicines recommended the extension of
prescribing rights to other health professionals.

Section 63 amends section 58 of the Medicines Act 1968 which governs the sale,
supply and administration of prescription only medicinal products both privately and
within the NHS. New subsection (1)(e) enables new registered professional groups to
be designated by order for the purpose of prescribing such medicines for human use.
For example, physiotherapists may be given prescribing rights for certain drugs e.g.
anti- inflammatories. One of the effects of this policy might be to remove the need for
routine visits to the GP for continuing care.

Subsection (3) provides that the categories of persons who may be granted prescribing
rights must be registered health professionals. It includes provision to ensure that health
professionals regulated by statute under separate Scottish and Northern Irish legislation
will have the same potential right to prescribe.

Subsection (5) allows Ministers to provide by order that specified descriptions
of appropriate practitioner designated under subsection (1)(e) of section 58 of
the Medicines Act 1968 (or nurses, midwives or health visitors designated under
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subsection (1)(d)) must comply with specified conditions relating to the circumstances
of prescribing which may apply to appropriate practitioners .

325.  Subsection (7) makes it an offence for a person to prescribe a medicinal product in
contravention of acondition imposed under subsection (4A) of section 58 or to prescribe
amedicinal product for which heis not an appropriate practitioner.

326. Subsection (8) enables the Secretary of State to establish an advisory body under
section 4 of the Medicines Act 1968, to consider whether prescribing rights should be
granted to any additional group of health professionals and to advise on any conditions
or limitations that should be applied to their prescribing, prior to the Section coming
into force.

Section 64: Regulations and orders

327.  Section 64 makes provision about orders and regulations, in particular when they are
exercisable by statutory instrument; the parliamentary procedures relating to statutory
instruments; and how the powers in question may be exercised.

Section 65: Supplementary and consequential provision etc

328.  Section 65(1) and (2) enable the Secretary of State by regulations to make such
supplementary, incidental or consequential provision, or such transitory, transitional or
saving provision, as he considers necessary to give full effect to the Act. Thisincludes
power to amend or repeal any enactment, instrument or document.

329. Subsection (3) provides that such regulations may also be made by the National
Assembly for Wales, Scottish Ministersand the First Minister and Deputy First Minister
in Northern Ireland in respect of devolved matters.

Section 66: I nterpretation

330. This section contains definitions of certain terms used in the Act. In particular, it
provides that “regulations’ means regulations made by the relevant authority and
defines “the relevant authority”.

Section 67: Minor and Consequential amendments and repeals

331.  Section 67 giveseffect to Schedule 5 and the repeal s specified in Schedule 6. Schedule 5
makes minor and consequential amendments resulting from provisions in the Act.
Schedule 6 repeals provisions of enactments listed in that Schedule.

Section 68: Powers of National Assembly for Wales for Wales under amended Acts

332.  Section 68 provides that in the National Assembly for Wales (Transfer of Functions)
Order 1999 any referenceto an Act amended by thisAct isto betreated asareferenceto
that Act asamended (except as regards the amendments made by section 27 of thisAct).

Section 69: Financial provisions

333.  Section 69 providesfor expenditure relating to the Act to be paid out of money provided
by Parliament.

Section 70: Short title, commencement and extent

334.  Section 70 givesthe short title of the Act and makes provisions for commencement and
extent.
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COMMENCEMENT AND EXTENT

Section 70 provides that this Act extends only to England and Wales, except sections
50 to 52 and 59 (preserved rights), section 63 (prescribing rights) and 64 to 66 and 65
(supplementary provisions) which also extend to Scotland and sections 63 to 65 which
also extend to Northern Ireland.

Some technical provisions of the Act will come into force on Royal Assent together
with those conferring powers to make orders or regulations. The other provisions of the
Act will comeinto force on such aday, or days, as the relevant authority (or in certain
cases, the Secretary of State or Scottish Ministers) may appoint by order.

Timetable
Stage Date Hansard reference

House of Commons

Introduction 20 December 2000 Vol 360, col 377

Second reading 10 January 2001 Vol 360, cols1080-1196

Committee 18, 23, 25 and 30 January | Standing Committee E
2001
1,6 and 8 February 2001

Report and third reading | 14 February 2001 Vol 363, cols 324 — 428

House of Lords

Introduction 15 February 2001 Vol 622, col 398

Second reading 26 February 2001 Vol 622, cols 987 —1064

Committee 15 March 2001 Vol 623, cols 1024 —1100
19 March 2001 Vol 623, cols 1160-1278
20 March 2001 Vol 623, cols1380-1415
22 March 2001 Vol 623, cols1624-1708

Report 24 April 2001 Vol 624, cols 1226 —1305
26 April 2001 Vol 624, cols1475- 1554

Third reading 3 May 2001 Vol 624, cols1971- 2010

House of Commons

Commons consideration of | 10 May 2001 Vol 368, cols 269 -286

Lords amendments

House of Lords

Lords consideration of | 10 May 2001 Vol 624, cols 2268 — 2280

Commons amendments

Royal Assent 11 May 2001 Vol 368, col 406 (HoC)

Vol 624, col 2282 (HoL)
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ANNEX A: OUTLINE OF THE EXISTING LAW

337. The following paragraphs provide a brief description of the current legisative
framework for the NHS and social services. The legislative framework for the NHS
in England and Wales is mostly set out in the National Health Service Act 1977 (“the
1977 Act”). This has been amended quite substantially by various enactment’s, notably
by the National Health Service and Community Care Act 1990 (“the 1990 Act”), the
Health Authorities Act 1995 (“the 1995 Act”), the National Health Service (Primary
Care) Act 1997 (“the Primary Care Act”) and the Health Act 1999 (“the Health Act”) .

338. The legidative framework for social services in England and Wales is set out in the
National Assistance Act 1948, the National Health Service Act 1977 (“the 1977 Act”),
the National Health Service and Community Care Act 1990 (“the 1990 Act”) and the
Community Care (Direct Payments) Act 1996 (the “Direct Payments Act”) .

339.  This Annex describes the existing legislation about the NHS. Annex B describes the
existing legidation about social care; and Annex C describes other relevant legidation.

EXISTING LEGISLATION ABOUT THE NHS

National Health Service Act 1977

340.  Under the 1977 Act, the NHS is essentially split into two different systems. The first
is the system which consists primarily in the provision of health care in hospitals. It
also covers those services described as “community health services’, for example the
servicesprovided by district nurses, midwivesor health visitorsin clinicsor individual s
homes, and the provision of medical servicesto pupilsin state schools. This systemis
the subject of Part 1 of the 1977 Act. The responsibility for securing the provision of
these servicesto patients rests with the Secretary of State, although under his powersin
section 16C (formerly section 13) of the 1977 Act he has del egated most of hisfunctions
to Health Authorities. Health Authorities enter into arrangements with bodies known as
NHS trusts for the provision by the Trusts of hospital and community health services.

341. The other main part of the NHS structure is what might be described as “the NHS on
the high street”. This is dealt with under Part 2 of the 1977 Act which governs the
arrangements made by Health Authoritiesfor the provision of services by thefollowing
professionals.general medical practitioners (GPs) (i.e. family doctors), genera dental
practitioners (GDPs), ophthalmic opticians and ophthalmic medical practitioners
(also known as optometrists), and pharmacists . They respectively provide what are
termed general medical services (GM S)(section 29ff), genera dental services (GDS)
(section 35ff), general ophthalmic services (GOS)(sections 38-40) and pharmaceutical
services (PhS)(sections 41-43) respectively. The remainder of Part 2 contains other
provisions relevant to the provision of these “high street” services, which are often
referred to as family health services.

342. The1990 Act, the Primary Care Act and the Health Act introduced anumber of changes
to these systems of health care. Broadly speaking, these changes were as follows:

(8) the1990 Act introduced what isknown astheinternal market; by creating adivide
between the planning and purchase of Part 1 services, on the one hand, and the
provision of those services, on the other:

(b) the Primary Care Act in effect enabled what were previoudy Part 2 servicesto be
delivered, not under Part 2, but under a more flexible system within Part 1 of the
Act —these changes applied only to doctors and dentists, and not the other family
health services practitioners; and

(c) the Hedlth Act made a number of changes, but in particular provided for the
abalition of GP fund-holding (introduced by the 1990 Act), the establishment of
Primary Care Trusts (a new type of NHS body to both commission and provide
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NHS care) and new arrangementsto improve the quality of NHS services and co-
operation between NHS bodies and local authorities.

343. Thetwo systems, Part 1 and Part 2, are very different. It should be noted that despite the
changes introduced by the Primary Care Act the provision of Part | servicesis distinct
from the provision of services under Part 2. The changes proposed in this Act will not
alter this divide. The following is amore detailed description of the two systems.

Part | system —hospital and community health services

344.  The system provided for under Part 1 of the 1977 Act (and Part 1 of the 1990 Act —
discussed below) is the system under which all of the NHS, apart from family health
services, is provided, including its hospitals. The core duty to ensure the provision of
a hedlth serviceis laid upon the Secretary of State (1977 Act, section 1) in extremely
broad terms, and is supplemented by the provisions of the sections 2 to 5.

345.  Section 3 sets out those genera services which it is the Secretary of State’s duty to
provide to such extent as he considers necessary to meet al reasonable requirements.
Most of the services that may be described as hospital and community health services
areincluded under this section.

346.  Section 5(1) and (1A) impose duties on the Secretary of State to provide medical and
dental servicesto state school pupils. Thisisthe basisfor what isdescribed as the school
nursing service.

347.  Section 2 confers wide ranging powers for the Secretary of State to provide such
services as are appropriate to discharge any duty imposed on him by the Act (including
his general duty under section 1), and to do any other thing whatsoever which is
calculated to facilitate, or is conducive to or incidental to, the discharge of any duty
imposed on him by the Act . Further miscellaneous powers relating to specific matters
are conferred by section 5(2) (for example, the conduct and assistance of research and
development (section 5(2)(d)).

348.  Sections 8 to 18 of the 1977 Act go on to provide for the administration of the NHS.
These sections have been substantially amended since 1977, most recently by the Health
Act. As amended, they provide for the setting up of Health Authorities (section 8),
Special Health Authorities (section 11) and Primary Care Trusts (section 16A, as
inserted by section 2 of the Health Act). Health Authorities, Special Health Authorities
and Primary Care Trusts are independent statutory bodies, although their membership
is determined in accordance with regulations (and in the case of Special Health
Authorities, the establishment order) and some of the appointmentsto their membership
are made by the Secretary of State. Health Authorities and Primary Care Trusts are
established for territorial purposes. Each Health Authority isestablished for such areaof
England and Walesas set out in the establi shment order made under section 8. Theentire
area of England and Walesis covered by Health Authorities . Each Primary Care Trust
is established for the area specified in its establishment order under section 16A(3).
Each Primary Care Trust areaiswholly contained within the area of aHealth Authority,
but there is no requirement for total coverage. Some areas of England are covered by
Primary Care Trusts, others are not. There are no Primary Care Trusts in Wales, as
the relevant provisions of the Health Act have yet to be brought into force in Wales.
Special Health Authorities are established for specific functional purposes — they are
established for the purpose of performing any functions of the Secretary of State which
he may then direct them to perform under section 16C.

349. The Secretary of State may direct a Health Authority or Special Health Authority to
exercise hisfunctions (section 16C, formerly 13, of the 1977 Act). A Health Authority
may direct a Primary Care Trust established in their area to exercise those of its
functions which it is permitted to delegate (section 17A, inserted by section 12 to the
Health Act). The Secretary of State may direct Health Authoritiesthat delegable Health
Authority functions are or are not to be exercisable by Primary Care Trusts, or are
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to be exercisable by Primary Care Trusts to any specified extent (section 17A(4)).
The Secretary of State may also give directions to a Health Authority, Special Health
Authority or Primary Care Trust about the exercise of any of their functions(section 17).
A Health Authority may also give directionsto a Primary Care Trust about the exercise
of any functions which the Health Authority has directed the Primary Care Trust to
exercise (section 17B). These Direc -tions may be given by regula -tions or by instru -
ment in writing (section 18). There is very little further prescrip -tion in pri -mary
legislation asto what the Secretary of State must do or how hemust doitinrela-tionto
the provision of that part of the NHSwhich isnot concerned with family health services.
It will be seen that this way of providing servicesis agreat deal more flexible than the
regula -tory system envisaged under Part |1. There are probably historical reasons for
this, but those reasons are no longer relevant.

350.  Health Authorities - may, in accordance with regulations and any relevant directions,
delegate their functions (whether Part | or Part I1) to each other, or to committees or
others (section 16 of the 1977 Act (as substituted by paragraph 9 of Schedule 5 to the
Health Act)). Similar provision is made for Primary Care Trusts (section 16B of the
1977 Act (as inserted by section 2(1) of the Health Act)). Regulations have been made
under both provisions.

351. Health Authorities and Special Health Authorities are funded under the provisions of
section 97, as substituted by paragraph 47 of Schedule 1 to the 1995 Act and amended
by section 36 of the Primary Care Act and by sections 4 and 8 of the Health Act.
Health Authorities are paid money in each year under section 97(1) and section 97(3).
Section 97(1) concerns the remuneration of persons providing Part 1l services and is
not cash-limited (in other words the Secretary of State must pay whatever it has cost
the Health Authority, and he cannot impose a ceiling on the expendi -ture). Under
section 97(3) a Health Authority is paid money not exceeding the amount alotted to
them by the Secretary of State. This amount is allotted towards meeting their "main
expendi -ture" which includes all expenditure attributable to the performance of their
Part | functions, and all their administrative costs. The money paid in respect of Part
| services is therefore ultimately cash-limited. To enforce the cash-limits set by the
Secretary of State, Health Authorities have variousfinancial dutiesimposed upon them
by section 97A of the 1977 Act (as substituted by paragraph 48 of the 1995 Act and
amended by paragraph 23 of Schedule 2 to the Primary Care Act).

352.  Primary Care Trusts are funded by Health Authorities under section 97C of the 1977
Act, as inserted by section 3 of the Health Act. There is a similar distinction between
cash-limited and non-cash-limited funding. PCTs are also subject to a set of financial
duties similar to those for HAs.

NHS TRUST Part Il system —family health services

353.  Thesystem provided for under Part 11 of the Act is quite different. The broad structure
of the Part Il system is similar for doctors, dentists, persons providing ophthalmic
services and persons providing pharmaceutical services. The existing system will first
be described asit refersto doctors. The different arrangements asthey apply to the other
professional groups will be set out later.

General Medical Services

354. Under section 29 of the 1977 Act, it is the duty of each Health Authority in
accordance with regulations to arrange for medical practitioners to provide personal
medical services for al persons in the area who wish to take advantage of the
arrangements. These services are described as general medical services (GMS). A
principal feature of the system as it operates in practice is that (apart from certain
exceptional cases) it isnot the Health Authority itself which providesthe GMS; instead,
it enters into separate statutory arrangements with independent practitioners for the
provision of those services. GPs are not employees of the Heath Authority; they

49



These notes refer to the Health and Social Care Act 2001 (c.15) which received Royal Assent on 11 May 2001

are independent professionals who undertake to provide GMS in accordance with
the body of regulations governing that activity. Those Regulations are currently the
National Health Service (General Medical Services) Regulations 1992 (S.I. 1992/635)
as amended.

355.  The remainder of 1977 section 29 sets out certain things which must or may appear
in the Regulations. Section 30 deals with the matter of applications by medical
practitioners to be included in what is known as the “medical list”: that is the list kept
by each Health Authority of GPs who provide GMS in its area. Sections 31 and 32
provide for each GP on a medical list to have undergone vocational training. Section
33 provides for the system for admitting GPs to medical lists. Section 34 provides for
regulations to be made relating to the Medical Practices Committee (“MPC”), which
has arolein admitting GPsto the medical list. The MPC is set up under section 7 of the
1977 Act. Sections 29A and 29B (as inserted by section 32 of the Primary Care Act)
make further provision relating to medical lists and vacancies.

356. Itistheduty of each Health Authority, in accordance with the Regul ations, to administer
the arrangements made for the provision of GMS and other family health services
(section 15 of the 1977 Act). The Health Authority must al so perform such management
and other functions relating to those services as may be prescribed.

357. In contrast to the Part | system, therefore, the duty to make arrangements for those
servicesis conferred directly upon Health Authorities, rather than upon the Secretary of
State. Nonetheless, in exercising functions under Part |1, Health Authorities may be the
subject of Secretary of State directionsissued under section 17 of the 1977 Act. Health
Authorities are able to delegate their Part |1 functions in accordance with regulations
made under section 16 of the Act.

358.  Subject to any Secretary of State directions under section 17A(4) of the 1977 Act,
Health Authoritiesmay direct Primary Care Truststo exercisetheir functionsinrelation
to GMS, but not in relation to other Part 11 services (see section 17A(3) of the Act). The
Secretary of State has directed Health Authorities that they may delegate only alimited
range of GM S functions to Primary Care Trusts.

359.  This broad structure of the Part Il system is similar for dentists, persons providing
ophthalmic services and persons providing pharmaceutical services, but there are
significant differences, most notably relating to persons providing ophthalmic and
pharmaceutical services.

360. Theprovisionfor dentists (section 35 of the 1977 Act) isin very similar termsto that for
doctorsin section 29, although it will be noted that the duty upon the Health Authority
issubtly different. In the case of doctors, the Health Authority - must arrange for suffi -
cient PMS to be provided for everybody in the area who wishes to take advantage of
the arrange -ments. In the case of dentists this duty is not quite the same: the duty is
not to arrange the provision of GDS for every -body in the area who wishes to have
GDS, but rather to arrange with dentists in the area that any person for whom those
dentists have under -taken to pro -vide GDS receive the promised GDS . Thereisalso
no equi -valent of the MPC to control the entry of GDPsto dental lists; and thereis no
equivalent of section 29(2)(c) of the 1977 Act (which provides for the assign -ment of
patients to doctors). How -ever, subject to that, the systems are by no means dissimi -
lar: thereexistsadental list of GDPswho under -taketo provide GDS. Thereisasystem
of dental vocational train -ing (although it has been introduced by regula-tions and not
by primary legidation). The relation -ship between the Health Authority and the GDP
is(usually) again a statutory one between aHealth Authority and an indepen -dent pro -
fessional. Unlikethe case of GPs, how -ever, thereisin regulations provision inthe case
of dentistsfor the employ -ment of salaried dentists at health centres. These dentistsare
employed by the Health Authority, and repre -sent one of therare occa-sionswhenitis
the Health Authority itself which provides the services in ques -tion viaits employees.
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361. Sofar aschemists and opticians are concerned, opticians are provided for in section 38
of the 1977 Act, again according to the same scheme where -by the Health Authority -
makes statutory arrangements with independent practi -tioners (who, in this case, might
be individuals or bodies such as companies). However, the range of services to be
provided by opticiansis very much smaller. The only content now surviving of general
ophthal -mic services (“GOS") issight testing for children, for personswhose resources
are less than their requirements, and for other prescribed persons.

362.  For pharmaceutical services (“PhS’), pro -vided for under section 41 of the 1977 Act
the arrangements are again made by Health Authorities with independent persons or
bodies. The system is gov -erned by regula -tions; but the duty this time is to arrange
for the provi -sion, to persons who are present in the Health Authority's area, of drugs,
medicines and listed appli -ances which are pre -scribed for them by health service
doctors, dentists, or nurses, and of such other services as may be prescribed . So far as
PhS are con -cerned, there are detailed regula -tions (made under sections 42 and 43)
relating to entry on to a phar -maceuti -cal list.

363.  Sections 43A and 43B of the 1977 Act, as substituted by section 10 of the Health
Act, provide a structure for the remuneration of persons providing Part |1 services.
Section 10 of the Health Act has, however, yet to be brought into force. Neither have
the original sections 43A and 43B inserted by the Health and Socia Security Act 1984
(c.48) been commenced. In effect the original sections inserted by the 1984 Act must
be complied with because of section 7 of the Act, which providesthat adetermina-tion
of remuneration made before the coming into force of those provisions is deemed to
be validly made if regulations authorising it could have been made had that provision
been in force at that time . It is therefore not open to the Secretary of State or anyone
else to make a determination which is inconsist -ent with the provisions of sections
43A and 43B as inserted by the 1984 Act. What in fact happens is that the Secretary
of State makes and publishes a determi -na -tion for each of the professions, which
takes the form of the separate document referred to in each of the sets of Regula -
tions governing the four professions. These determina-tionstherefore have the force of
law, although they are not subject to any further degree of formality or Parliamentary
procedure. The revised version of sections 43A and 43B, substituted by section 10 of
the Health Act, were intended to provide a new framework to govern the remuneration
of Part Il practitioners, but have yet to be brought into force.

364. Each profession has in each Health Authority area a local representative committee
(called the Local Medical Committee, the Local Dental Committee, and so on). These
represent local practitioners and are provided for under sections 44 and 45 of the 1977
Act.

365.  Practitioners may be removed or suspended from the list in which their names are
included by the NHS Tribunal, which is pro -vided for under sections 46-49 of the
1977 Act. The NHS Tribunal is an independent body which hears representations by
Health Authorities and others against family health service practitioners, that is people
with whom Health Authorities have made arrangements for the provision of general
medical, general dental, general ophthalmic or pharmaceutical servicesunder Part |1 of
the NHS Act 1977 . Health Authorities (and others) may make representations that to
allow aperson to continue to be family health service practitioner would be prejudicial
to efficiency of the service in question. The Tribunal may direct that a practitioner’s
name isto be removed from one or more lists of people with whom Hesalth Authorities
have made arrangements for the provision of family health services. A person who has
been removed from alist is no longer entitled to provide the service in question. The
NHS Tribunal may also disqualify a person from involvement in any capacity in the
provision of family health services.

366. The powers of the NHS Tribunal were extended by the National Heath Service
(Amendment) Act 1995, amongst other things to give it powers of interim suspension
from lists. The powers of the NHS Tribunal were further extended by section 40 of
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the Health Act 1999, in particular to extend its jurisdiction to people who have acted
fraudulently towards or in connection with the NHS (although this section has yet to
be brought into force).

367. Theremainder of Part Il contains a number of miscellaneous provisions.

Fundingthe NHS

368. Health Authorities are funded under the provisions of section 97 of the 1977 Act, as
substituted by paragraph 47 of Schedule 1 to the 1995 Act and amended by section 36
of the Primary Care Act and sections 4 and 8 of, and paragraph 31 of Schedule 5 to,
the Health Act . Health Authorities are paid money in each year under section 97(1)
and section 97(3). Section 97(1) concerns the remuneration of persons providing Part
Il servicesand is covered in the next section. Section 97(3) concerns Part | expenditure
and administrative costs. Under section 97(3) a Health Authority is paid money not
exceeding the amount allotted to it by the Secretary of State. This amount is alotted
toward meeting its “main expenditure”, which includes all expenditure attributable to
the performance of its Part | functions, all its administrative costs, and certain other
expenditure. The money paid in respect of Part | servicesis therefore cash limited. To
enforce the cash-limits set by the Secretary of State, Health Authorities have various
dutiesimposed upon them by section 97A of the 1977 Act (as substituted by paragraph
48 of the 1995 Act and amended by paragraph 23 of the Schedule 2 to the Primary Care
Act and paragraph 32 of Schedule5totheHealth Act) . Itispossiblefor the Secretary of
State to make one of f direct paymentsto NHS trusts by way of public dividend capital,
loans or payments under NHS contracts. Direct payments to Primary Care Trusts can
only be made by NHS contracts.

I ntervention Powers

369. Section 84 of the 1977 Act enables the Secretary of State to appoint an inquiry in
connection with matters arising under the 1977 Act, Part | of the 1990 Act or Part | of
the Health Act. In addition to these formal inquiries, the Secretary of State conducts
or appoints avariety of ‘informal’ inquiries, investigations and reviews in the exercise
of his powers under section 2(b) of the 1977 Act. Finally, the Commission for Health
Improvement may investigate mattersrelating to the management, provision and quality
of health care for which NHS bodies are responsible (see section 20(1)(c) of the Health
Act).

370. The Secretary of State has powers to intervene if NHS bodies fail to perform their
functions or fail to comply with regulations or directions (section 85) and if, by reason
of an emergency, a service under the 1977 Act may cease to be provided (section 86).

Community Health Councils

371.  Community Health Councils ("CHCs") were established in 1974 and are now provided
for in section 20 of, and Schedule 7 to, the 1977 Act. The Secretary of State has
a duty to establish CHCs for Health Authority areas or parts of Health Authority
areas. The members of each CHC include local authority and voluntary organisation
representatives and persons appointed by the Secretary of State. Each CHC hasaduty to
represent theinterestsin the health service of the publicinitsdistrict. Further provision
for CHCs is made under the regulations under paragraph 2 of Schedule 7 - see the
Community Health Councils Regulations 1996 (S.I. 1996/640, as amended by S.I.
1999/646, 1999/2906 and 2000/657). In particular-

e CHCs review the operation of the health service in its district and make
recommendations and provide advice to their local Health Authority

* Health Authoritiesmust consult CHCs on proposalsfor substantial devel opments of
the health servicein the CHCs districts and on proposals for substantial variations
in the provision of such service
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e Health Authorities must provide information to CHCs about the planning and
operation of health servicesin their areaand meet CHCs at least once ayear

» CHCsmay inspect premises controlled by NHS bodies

372. In addition to their general duty, CHCs have various specific functions relating to
reviewing the operation of the health service in their districts, which are conferred
by regulations. They also provide advice and information to the public on loca
health services and assist patients making complaints about the services provided by
NHS bodies and practitioners, although these additional functions are not specified in
regulations.

373. CHCs are advised and assisted by the Association of Community Health Councils
in England and Wales (“ACHCEW"), which was established by the Secretary of
State under paragraph 5 of Schedule 7 to the 1977 Act. The National Health Service
(Association of Community Health Councils) Regulations 1977 (Sl 1977/874) provides
for the establishment and operation of ACHCEW.

Health and Medicines Act 1988

374.  Section 7 of the Health and Medicines Act 1988 extended the Secretary of State’'s
powers for financing the NHS, by providing that he had powers to undertake arange of
activities (for example, supplying goods or services, or exploiting intellectual property)
in order to make more income available for improving the health service . The exercise
of these powers is however limited by the provisos in subsection (8); in particular that
anything he proposesto do will not to asignificant extent interfere with the performance
by him of any duty imposed on him by the 1977 Act.

375. The Secretary of State has directed Health Authorities that they may exercise these
powers. NHS trusts and PCTs exercise similar powers by virtue of paragraph 15 of
Schedule 2 to the 1990 Act and section 18A (5) of the 1977 Act (inserted by section 5
of the Health Act), respectively. Authorities and trusts are however subject to any
directions the Secretary of State may make under section 17 of the 1977 Act about the
exercise of such powers.

The National Health Service and Community Care Act 1990

NHS trusts

376.  Section 5 of the 1990 Act, and the immediately following provisions, provide for
the setting up of bodies known as NHS trusts. These are not Health Authorities but
are separate, independent bodies set up to assume responsibility for the ownership
and management of hospitals or other establishments or facilities previously managed
or provided by a Health Authority; or to provide and manage hospitals or other
establishments or facilities that were not previously so managed or provided . Section
5(1), as amended by section 13 of the Heath Act, now provides that trusts are
established to provide goods and services for the purposes of the health service. A
trust’s functions are conferred by its establishment order made under section 5(1) and
by Schedule 2 to the 1990 Act.

377.  Nearly al the hospitalsin the country are now run by NHStrusts, although increasingly,
smaller “community” hospitals are being run by Primary Care Trusts. The essential
difference between NHS trusts and the hospitals run directly by Health Authorities is
that the latter were funded by money paid to Health Authorities for the purpose by
the Secretary of State under (what is now) section 97(3) of the 1977 Act; whereas
(subject to certain exceptions) NHS trusts have no money paid to them directly by the
Secretary of State, but instead must compete with each other for ordersfor their services
placed by Health Authorities . Health Authorities are thus now seen as “purchasers’
or “commissioners’ of health care on behalf of the local population; while trusts are
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included among the “ providers’ of this health care. Health Authorities may al so choose
to purchase health care from private sector institutions.

378. This system created the “internal market”, whereby the whole of the operation
(including trusts) is still the NHS, but for internal purposes the purchasers or
commissioners were split from the providers.

379.  The 1990 Act conferred on NHS trusts a substantial degree of autonomy. As well as
not being funded centrally, the Secretary of State was able to give directions to NHS
trusts only in relation to alimited range of subjects (paragraph 6 of the Schedule). The
Health Act restricted this freedom by extending to NHS trusts the Secretary of State’s
power of direction under section 17 of the 1977 Act (section 12 of the Health Act).

NHS Contracts

380. The nature of the arrangements between Health Authorities and trustsis not that of an
ordinary contract enforceableat law. I nstead the 1990 Act provided for asystem of NHS
contracts (section 4), which are explicitly not contractsenforceable at law (section 4(3)),
but which had attached to them a special form of internal arbitration by the Secretary
of State. The list of bodies between whom certain agreements take the form of NHS
contracts rather than ordinary contractsis contained in section 4(2).

The National Health Service (Primary Care) Act 1997

Personal Medical Servicesand Personal Dental Services

381. The Primary Care Act introduced a new method of delivery of family health services.
Personal medical services (PMS) and personal dental services (PDS) may be provided
under agreements known (in the initial stage at least) as “ pilot schemes’ (sections 1-3
of the Primary Care Act). These agreements are made between the Health Authority
and one or more of the persons listed in section 3(2), which includes NHS trusts, GPs
and NHS employees. Before a pilot scheme may be made, the proposalsfor the scheme
must be submitted to, and approved by, the Secretary of State (section 4 and 5). The
system of pilot schemesisintended ultimately to be replaced by a permanent regime.

382.  Pilot schemes dlow PMS and PDS (essentially the same as GMS and GDS) to be
provided under the Part | system. The provisions of the 1977 Act apply in relation to
functions of the Secretary of State in relation to pilot schemes as if the functions were
functions under Part | of the Act. NHS trust may enter into a pilot scheme as a provider
of PMS or PDS. The 1977 Act (and in particular section 17) has effect in relation to
services under pilot schemes as if the services were provided as a result of delegation
by the Secretary of State (by directions given under section 13 of that Act) of functions
of hisunder Part | (section 9 of the Primary Care Act) .

383. Theseprovisions alow PMS and PDS to be provided otherwise than through the rigid
regulatory system of Part Il of the 1977 Act. They allow Health Authorities the power
to determine locally the content of the service in their area or the practitioners with
whom they choose to make the arrangements.

The Health Act 1999
384.  Part | of the Health Act made further changes to both the Part | system and the Part
Il system.

Primary Care Trusts

385. Primary Care Trusts are a new tier of administrative body below Health Authorities,
and are primarily concerned with the Part | system, although they may exercise certain
Health Authority functions relating to GMS. Primary Care Trusts are established by
the Secretary of State by orders under section 16A of the 1977 Act (as inserted by
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section 2(1) of the Health Act), with a view to their carrying out the activities listed
in paragraphs (@) to (c) of that section. Their functions are conferred, in the main, by
directions given by Health Authorities under section 17A of the 1977 Act, as inserted
by section 12 of the Health Act.

386. In the exercise of the functions under Part | of the 1977 Act delegated to them by
their Health Authorities, Primary Care Trusts have taken on the “commissioning”
activities of Health Authorities. Unlike Health Authorities, however, they also provide
certain services (usually community health servicesrather than hospital services) inthe
exercise of those functions. A Primary Care Trust is something of a*hybrid” between
a Health Authority and an NHS trust. The other significant feature of Primary Care
Trusts is that the regulations for the membership of Primary Care Trusts made under
paragraph 5 of Schedule5A tothe 1977 Act, asinserted by Schedule 1 totheHealth Act,
provide that a substantial number of Primary Care Trust members and Primary Care
Trust committee members must be GPs, local nurses and other health care professionals
providing or assisting the provision of services under the 1977 Act .

Part Il services

387. The Health Act provides new powers for the Secretary of State to require persons
providing Part |1 services to have indemnity cover (section 9), a new structure for the
remuneration of Part |1 practitioners (section 10, which has not yet been brought into
force) and makes further provision for the disqualification of such practitioners by the
NHStribunal on the grounds of fraud (section 40, which again has not yet been brought
into force) .

Quality

388.  Section 18 of the Health Act imposesa* duty of quality” on Health Authorities, Primary
Care Trusts and NHS trusts. Sections 19 to 24 provide for the establishment and
operation of a new independent statutory body known as the Commission for Health
Improvement, which is responsible for monitoring the quality of care for which NHS
bodies have responsibility. The Commission is ableto conduct avariety of reviews and
investigations (section 20(1)).

The NHS and Local Authorities

389.  Local Authorities are responsible for the provision of what may be described as " social
care", e.g. residential accommodation for the disabled or elderly. The enactment’s
under which functions in this respect are conferred on Local Authorities are set out in
Schedule 1 to the Local Socia Services Act 1970 (c.42) and other legidation. Section
21 and Schedule 8 of the 1977 Act make provision for the exercise of certain specified
functions. Local Authorities also exercise functions in respect of housing (eg. the
Housing Act 1985 (c.68)) and education (the Education Act 1996 (c.56)).

390.  Sections 22 and sections 26 to 28BB of the 1977 Act, as amended by sections 27, 29
and 30 of the Health Act, make provision for co-operation between the NHS and L ocal
Authorities. Section 22(1) of the 1977 Act, as substituted by section 27(2) of the Health
Act, places a general duty on NHS bodies (on the one hand) and Local Authorities
(on the other) to co-operate in the exercise of their functions in order to secure and
advance the health and welfare of the people of England and Wales . Sections 26 to 28
make provision for the supply of goods and services by the Secretary of State to Local
Authorities and vice-versa. Section 28A of the 1977 Act, as amended by section 29 of
the Health Act, makes provision for Health Authorities in England to make payments
towards expendi -ture by various Local authority bodies on community services, such
as social services, housing and education for the disabled. Section 28B makes similar
provision for Wales.

391. The Health Act makes further provision for co-operation between the NHS and local
authorities. Most importantly, section 31 makes provision for NHS bodies and Local
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Authorities to enter arrangements under which an NHS body exercises Local authority
functions or vice-versa. Provision is also made for arrangements to operate a “pooled
fund” from which payments may be made towards expenditure on either NHS or Local
authority functions. In addition to section 31, section 28 providesfor Health Authorities,
with the assistance of Primary Care Trusts, NHStrustsand Local Authorities, to prepare
plans setting out a strategy for improving both the health of the local population and
the provision of health care to that population. Section 30 of the Health Act inserts a
new section 28BB into the 1977 Act, which makes provision for Local Authorities to
make payments towards expenditure incurred by NHS bodies: this provision mirrors
section 28A of the 1977 Act.

Health Authority funding and performance

392. The Act made it possible for the Secretary of State to increase a Health Authority’s
allocation where certain conditions around performance are satisfied. The intention
was to reward Health Authorities that demonstrated the most progressin implementing
their plan for improving health and health care. All Health Authorities including those
making good progressfrom alow baselineareeligible. The Secretary of Stateisallowed
to attach conditionsto how the money should be spent and if it isnot spent in accordance
with the conditions he can claw it back.
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ANNEX B: EXISTING LEGISLATION ABOUT SOCIAL CARE

393. A key concept in the legislation relating to socia care is that of “community care
services’. Thistermisdefinedin section 46 of the National Health and Community Care
Act 1990. Community care services are services which alocal authority may provide
or arrange under:

Part 3 of the National Assistance Act 1948,

Section 45 of the Health Services and Public Heath Act (promotion by local
authorities of the welfare of old people),

Section 21 of and Schedule 8 to the National Health Service Act 1977; and
Section 117 of the Mental Health Act 1983 (after-care).

394. Loca Authorities are under given by section 47 of the 1990 Act a duty to assess a
person’ s needs for community care services.

NATIONAL ASSISTANCE ACT 1948

395.  Part 3 of thisAct deals with local authorities’ responsibilities with regard to arranging
and charging for residential and nursing care placements.

396. Inparticularthe Act givespowersto andimposesdutiesonlocal authoritiesin respect of
accommodation. Section 21 of the 1948 Act enableslocal authorities (with the approval
of the Secretary of State) to provide residential care for people over the age of 18 where
they need residential care and care and attention is not otherwise available. Where
the Secretary of State directs alocal authority to provide such care, a local authority
has a duty to provide it. The Secretary of State’s approvals and directions are set out
in Department of Health Circular LAC (93) 10. Section 26 of the 1948 Act enables
local authorities to discharge their responsibility under section 21 by entering into
arrangements with certain private and voluntary sector care homes.

397. A local authority may be required under section 21 of the 1948 Act to provide nursing
careincidental or ancillary to the provision of accommodation. The Court of Appeal so
decided in the case of R v North Devon Health Authority ex parte Coughlan [2000] 3
All E R 850, [2000] 2 WLR 622.

398.  Sections 22 and 26 of the 1948 Act set out the system whereby a charge may be
made for the provision of accommodation under sections 21 and 26. The charge is
determined in accordance with a means test. This means testing system is set out in
regulations, namely the National Assistance (Assessment of Resources) Regulations
(S.1.1992/2977). It followsthat where alocal authority provides nursing careincidental
or ancillary to the Part 3 accommodation such services fall within the means testing
system

399. Where a person is required to make a contribution towards his care under the means
testing regime, but falls behind with the payments, the local authority may take acharge
over any interest in land that the person has in the circumstances set out in section 22
of the Health and Social Services and Social Security Adjudication’s Act 1983 .

THE 1977 ACT

400. The 1977 Act places a duty on the Secretary of State to continue to promote a
comprehensive health service in England and Wales. It provides that NHS services
are in genera to be free. The Secretary of State is required by section 3 of the
1977 Act to provide such headlth services as he considers necessary to meet all
reasonable requirements in England and Wales. Section 3(d) specificaly mentions
nursing services. As mentioned above, however, the NHS is not currently solely
responsible for providing nursing care. Nursing services which are incidental and/
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or ancillary to the provision of accommodation provided by local authorities can be
provided by those local authorities.

THE NHSAND COMMUNITY CARE ACT 1990

401. This Act introduced community care. It requires alocal authority to assess a person’s
need for community care services (see sections 46 and 47 of the 1990 Act). Where a
local authority considers that a person needs NHS or housing authority services, it is
required to involve those authorities in the assessment.

402. When the community care provisions were brought into effect (on 1 April 1993)
those already in residential accommodation on 31 March 1993 were excluded from the
obligation on local authorities to provide residential accommodation under section 21
of the 1948 Act (except in circumstances set out in regulations) (see section 26A of
the 1990 Act) . Instead , those people already in residential accommodation on 1 April
1993, retained the right to higher rate benefits (the relevant benefits are now income
support and jobseeker’ s allowance). These higher rate benefits were intended to enable
people to continue to make their own arrangements for residential accommaodation.

THE COMMUNITY CARE (DIRECT PAYMENTS) ACT 1996

403. ThisActenables(but doesnot require) local authoritiesto make cash paymentsto adults
specified in regulations as an alternative directly to providing or arranging community
care services. The Act provides that where an authority makes a direct payment the
authority ceasesto be under aduty with respect to the provision of the serviceto which
the direct payment relates, provided that they are satisfied that the person’s need will
be met by the person’s own arrangements. The Act also enables regulations to set out
a category of person from whom services may not be secured by means of a direct
payment and also the maximum period of residential accommodation which may be
secured by means of a direct payment (see the Community Care (Direct Payments)
Regulations 1997 . The Carers and Disabled Children Act 2000 makes amendments
to the 1996 Act to enable local authorities to make direct payment to carersin lieu of
services under section 2(1) of the 2000 Act. Under the provisions persons who are to
be provided with carers services are eligible for direct payments in respect of those
services unless they are of a description specified in regulations. The 2000 Act also
inserts section 17A into the Children Act 1989 to enablelocal authoritiesto make direct
paymentsto persons having parental responsibility for adisabled child and also to make
direct paymentsto disabled children aged 16 or 17. Regulations under section 17A may
prescribe categories of person from whom a person may not secure services with a
direct payment.
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ANNEX C: MISCELLANEOUS
OTHER RELEVANT LEGISLATION

The Medicines Act 1968

404. The Medicines Act 1968 regulates the licensing, sale, supply and administration of
medicinal products, and applies to both the private sale, supply and administration of
medicinal products and to the supply and administration of such productsin the NHS.

405.  Section 58 of the Medicines Act 1968 provides for the designation of descriptions or
classes of health professional, falling within the classes listed in section 58(1), for the
purpose of prescribing or administering prescription only medicines. It is unlawful for
such medicinesto be sold or supplied —whether privately or onthe NHS —except under
the prescription of a designated health professional, or administered except by or under
the directions of such a professional.

Wales

406. Many of the functions of the Secretary of State in relation to the NHS are exercised in
Wales by the National Assembly for Wales. This Act has been drafted in consultation
with the National Assembly for Wal esand they agreewith theprovisionscontainedinit.

Scotland

407. Thelegidative framework for the NHS in Scotland is devolved. However this Act will
amend the Social Work (Scotland) Act 1968 and some amendments relating to the
dispensing and prescribing of medicines will also extend to Scotland.
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