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ACCESSTO JUSTICE ACT 1999

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Access to Justice Act 1999. They have been
prepared by the Lord Chancellor's Department in order to assist the reader in
understanding the Act. They do not form part of the Act and have not been endorsed
by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

OVERVIEW

3.

5.
6.

This Act replaces the legal aid system with two new schemes; and makes provision
about private methods of funding litigation; the provision of legal services; the handling
of complaints about lawyers; appeals, courts, judges and court proceedings; magistrates
and magistrates’ courts; and immunity from legal action and costs and indemnities for
certain officers exercising judicia functions.

The provisions in the Act form part of the wide-ranging programme of reforms to
legal services and the courts described in the Government’ s White Paper, Modernising
Justice, published on 2 December 1998.

Except where noted, the Act only affects England and Wales.

These Notes are in five main parts, reflecting the main topicsin the Act.

Funding of legal services (Parts| & Il —sections 1-34)

7.

Part | of the Act providesfor two new schemes, replacing the existing legal aid scheme,
to secure the provision of publicly-funded legal servicesfor people who need them.

It establishes a Legal Services Commission to run the two schemes; and enables the
Lord Chancellor to give the Commission orders, directions and guidance about how it
should exercise its functions.

It requires the Commission to establish, maintain and develop a Community Legal
Service. The Community Lega Service fund will replace the legal aid fund in civil
and family cases. The Commission will use the resources of the fund in a way that
reflects priorities set by the Lord Chancellor and its duty to secure the best possible
value for money, to procure or provide arange of legal services. The Commission will
also have a duty to plan what can be done towards meeting need for legal services,
and to liaise with other funders of legal services to facilitate the development of co-
ordinated plans for making the best use of all available resources. The intention is to
develop comprehensive referral networks of legal service providers of assured quality,
offering the widest possible access to information and advice about the law and help
with legal problems.
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11.
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The Commission will also be responsible for a Criminal Defence Service, which will
replace the current legal aid scheme in criminal cases. The new scheme is intended
to ensure that people suspected or accused of a crime are properly represented, while
securing better value for money than is possible under the legal aid scheme.

Part I makes changes to facilitate the private funding of litigation. It amends the law
on conditional fee agreements between lawyers and their clients, in particular to allow
the uplift payablein successful casesto berecovered in costsfrom the other side. It al'so
changes the law on the recovery of costs between the parties to litigation, and allows
for third parties to establish funds to support litigation on a conditional basis.

Part Il also makes three changes to the legal aid scheme in Scotland.

Provision of legal services (Part |11 — sections 35-53)

13.

14.

Part |11 of the Act reformsthe law on lawyers' rights of audience before the courts and
rights to conduct litigation; and makes changes relating to complaints against lawyers.
It:

* replaces the Lord Chancellor’'s Advisory Committee on Legal Education and
Conduct with anew Legal Services Consultative Panel;

» provides that, in principle, all lawyers should have full rights of audience before
any court, subject only to meeting reasonable training requirements,

» reformsthe proceduresfor authorising further professional bodiesto grant rights of
audience or rightsto conduct litigation to their members; and for approving changes
to professional rules of conduct relating to the exercise of these rights; and

» givesadditiona powersto the Law Society and the Legal Services Ombudsman to
strengthen the system for handling complaints against lawyers, and creates a L egal
Services Complaints Commissioner to set targets for the handling of complaints by
the professional bodies.

Part |11 also provides for applicants for appointment as Queen’s Counsel to be charged
afee; establishes a system of practising certificates for barristers; amends the law on
the fee payable for a solicitor’s practising certificate; and abolishes the monopoly of
the Scriveners Company of the provision of notarial services in and around the City
of London.

Appeals, courts, judges and court proceedings (Part |V - sections 54-73)

15.

16.

Part IV of the Act reforms the system for appealsin civil and family cases. It:

* establishesthe principles that should underlie the jurisdiction of the civil courtsto
hear appeals;

» gives the Lord Chancellor power to define the venue for appeal in different
categories of case; and

e changes the law relating to the constitution of the Civil Division of the Court of
Appeal.

The intention is to ensure that the appellate system reflects the principle, which
underliesthe Government’ swider programme of civil justice reforms, that cases should
be dealt with in away that is proportionate to the issue at stake.

Part IV also confirms the powers of the High Court when hearing cases stated by
the Crown Court for an opinion of the High Court. It enables these and certain other
applications to the High Court to be heard by a single judge. It empowers the Crown
Court, rather than a magistrates’ court, to deal with breaches of community sentences
imposed by the Crown Court, and changes the law about time limits when a defendant
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is sent directly to the Crown Court for trial. It provides for the secondment of UK
judgesto international courts and establishes the post of Vice-President of the Queen’s
Bench Division. It eliminates duplication between a public inquiry into a disaster and
the inquest into the deaths. It prohibits the publication of material likely to identify a
child involved in proceedings under the Children Act 1989 before the High Court or a
county court; and allows for children under 14 to attend criminal trials.

Magistrates and magistrates courts (Part V - sections 74-97)

17.

Part V of the Act contains arange of provisionsrelating to magistrates and magistrates
courts. It:

e provides for various changes to the organisation and management of magistrates
courts, and in particular establishes a single Magistrates Courts Authority for
Greater London;

» unifiesthe provincial and metropolitan Stipendiary Magistratesinto asingle bench;

* removes the requirement for magistrates to sit on cases committed to the Crown
Court for sentence; and

e extends and clarifies the powers of civilians to execute warrants - thisis intended
to enable this function to be transferred from the police to the magistrates’ courts.

I mmunity and indemnity (Parts VI - sections 98-104)

18.

19.

A.

Part VI of the Act makes provision about immunity from action and costs and
indemnities for certain officials exercising judicial functions.

Part VI (sections 105-110) makes general supplementary provisions.

FUNDING OF LEGAL SERVICES (PARTSI & 11, SECTIONS 1-34)

Summary

20.

21.

22.

TheAct reformsthelega aid systemin England and Wales, and amendsthelaw relating
to conditional fee agreements between lawyers and their clients, and the award of costs
between the parties to litigation. It also makes minor amendments to the legal aid
scheme in Scotland.

The Government’ s intention is to increase access to justice, by:

» reforming the legal aid scheme, which provides public funding for legal services,
in order to ensure that resources can be allocated in a way that reflects priorities
and to secure better value for money;

» co-ordinating central Government funding with funding from other sources, in
particular local authority grants to advice centres, to ensure that the available
resources are used to the best effect overal; and

e extending the scope and improving the operation of conditional fees, in order to
allow more people to fund litigation privately.

The Act replaces the existing legal aid system with two separate schemes for funding
services in civil and criminal matters. These will be known as the Community Legal
Service and the Criminal Defence Service respectively. Both schemes will be run by
anew body, the Legal Services Commission, which will replace the Legal Aid Board.
Both will securelegal servicesfor peoplewho need them largely through contractswith
quality assured providers. But the Commission will also be able to make grants and
loans, and employ staff to provide services directly.
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Community Legal Service

23.

24,

25.

The Legal Services Commissionwill have two main dutiesin respect of the Community
Legal Service (CLS).

* It will manage a Community Legal Service fund, which will replace lega aid
in civil and family cases. The CLS fund will be used to secure the provision of
appropriate legal services, within the resources made available to it and according
to priorities. A Funding Code, drawn up by the Commission and approved by the
Lord Chancellor, will set out the criteria for deciding whether to fund individual
Cases.

The Lega Aid Board published a draft Funding Code for consultation in January
1999. Theclosing date for commentswas 30 April 1999. Copies of the draft Code can
be obtained from the Legal Aid Board, 85 Gray's Inn Road, London, WC1X 8AA.

*  The Commission will also take the lead in devel oping the wider Community Legal
Service. It will co-operate with local funders and others to develop local, regional
and national plans to match the delivery of legal services to identified needs and
priorities.

The Lord Chancellor's Department published a consultation paper about the
Community Legal Servicein May 1999. Copies can be obtained by phoning 0171 210
0733/1325. The closing date for commentsis 30 July 1999.

The development of the CL S depends on the formation of Community Legal Service
Partnerships (CLSPs) in each local authority area. These do not require specific
provisionsinthe Act. Each CLSP will provide aforum for the local authority, the Legal
Services Commission, and others, jointly to plan and co-ordinate funding of local advice
and other legal services, ensuring that delivery of these services better matches local
needs.

Overall, the creation of the Community Legal Serviceisintended to:

* makebest useof all theresourcesavailablefor funding legal services, by facilitating
a co-ordinated approach to planning;

e improve value for money through contracting and the development of quality
assurance systems,

» establish a flexible system for allocating central Government funding in a
transparent way within a controlled budget, so as to provide legal services where
they are judged to be most needed; and

e ensure that the scheme is capable of adapting to meet changing priorities and
opportunities.

Criminal Defence Service

26.

27.

The purpose of the Criminal Defence Service (CDS) isto securethe provision of advice,
assistance and representation, according to the interests of justice, to people suspected
of acriminal offence or facing criminal proceedings.

The Legal Services Commission will be empowered to secure these services
through contracts with lawyers in private practice, or by providing them through
salaried defenders (employed directly by the Commission or by non-profit-making
organisations established for the purpose). This will necessarily mean that suspects
and defendants’ choice of representative is limited to contracted or salaried defenders,
although the intention is to offer a choice in al but exceptional cases (see paragraph
114 below). All contractors will be expected to meet quality-assurance standards; and
contracts will, wherever possible, cover the full range of services from arrest until the
case is completed. (The current arrangements for criminal legal aid are fragmented:
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a person can receive assistance in respect of the same alleged offence under several
separate schemes, each resulting in a separate payment for the lawyers involved.)

Therewill beatransitional period while contracts are developed and extended to cover
the full range of services. The Commission will therefore be able to pay lawyers on
acase by case basis for representation provided on a non-contractual basis, according
to remuneration scales set by order (that is broadly on the same basis as the current
criminal legal aid scheme).

The Commission will gradually take over the functions currently undertaken by the
higher courtsin respect of criminal legal aid. At first, Court Servicestaff will continueto
determine costsin most Crown Court cases; but the number of cases dealt with like this
will diminish asthe Commission increasesthe proportion of cases covered by contracts.
Court staff will aso continue to determine costs in cases before the Court of Appeal
(Criminal Division) and the House of Lords; the scope for the Commission to contract
for these cases as well will be considered in due course.

As now, the courts will grant representation under the scheme to defendants according
to the interests of justice. But the courts will no longer have to conduct a means test as
well before granting representation. Instead, at the end of a case before any court other
than amagistrates’ court, the judge will have power to order adefendant to pay some or
all of the cost of his or her defence. The Commission may investigate the defendant’s
meansin order to assist thejudge. Theintention isto abolish the system of meanstesting
every defendant, which the Government considers an ineffective and wasteful aspect of
the current scheme, while ensuring that in the more expensive cases defendants continue
to pay towards the cost of their defence when they can afford to do so.

Under the current criminal legal aid scheme, most defendants (about 95%) are not
required to make a contribution to their defence costs. Those who do contribute and
are acquitted usually have their contributions returned. The cost of means testing and
enforcing contribution orders is high in relation to the contributions recovered. In
1997/98, criminal legal aid contributions totalled £6.2 million, while the direct cost of
administering the system was about £5 million. Means testing also leads to delays in
cases being brought to court, because cases have to be adjourned when the evidence
required to conduct the test is not produced.

Conditional fees etc.

32.

TheAct reformsthelaw relating to conditional feesand “ after the event” legal expenses
insurance (see paragraphs 46 & 48 below). It will enable the court to order a losing
party to pay any uplift on the successful party’slawyers normal fees and any premium
paid by the successful party for insurance against being ordered to pay the other side's
costs. Theintention isto:

e ensure that the compensation awarded to a successful party is not eroded by any
uplift or premium - the party in the wrong will bear the full burden of costs;

* make conditional fees more attractive, in particular to defendants and to plaintiffs
seeking non-monetary redress - these litigants can rarely use conditional fees now,
because they cannot rely on the prospect of recovering damages to meet the cost
of the uplift and premium;

e discourage weak cases and encourage settlements; and.

e provide a mechanism for regulating the uplifts that solicitors charge - in future,
unsuccessful litigants will be able to challenge unreasonably high uplifts when the
court comes to assess costs.
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Background

Legal Aid

33. The present schemeis contained in the Legal Aid Act 1988.

34. A common feature of existing civil and criminal legal aid schemesis that expenditure
on them is demand-led. Any lawyer can do legal aid work for a client who passes the
relevant means test (if any), and whose case passes the statutory merits test (in the
case of civil legal aid), or the interests of justice test (in the case of criminal legal aid).
Lawyers are paid on a case-by-case basis, usually at rates or fees set in regulations, but
in some cases on the same basis as a privately-funded lawyer.

35. This meansthat there are few mechanisms or incentivesfor promoting value for money
or assuring the quality of the services provided; and that neither the Government nor
the Legal Aid Board isableto exert adequate control over expenditure or determine the
priorities for that expenditure.

36. Over the last 6 years, total net expenditure on legal aid has increased by £529 million,

from £1,093 million in 1992/93 to £1,622 million in 1998/99, a rise of 48%. This
compares with genera inflation of 16% over the same 6 years. Meanwhile, the total
number of people helped by lega aid increased by 7% to 3.5 million. Over the same
period, spending on civil and family legal aid rose from £463 million to £659 million,
an increase of 42%, whilethe number of people helped fell by almost 30%. The average
gross cost of civil or family cases rose by 86%, from £1,739 in 1992/93 to £3,239 in
1998/99. Spending on criminal legal aid rose by 50% from £418 million to £625 million,
while the numbers helped increased by 11%. The average cost of acriminal case went
up by 8% in the magistrates’ courts and 53% in the Crown Court.

Quality assurance and contract pilots

37.

38.

39.

40.

41.

Since August 1994, the Lega Aid Board has operated a voluntary quality assurance
scheme, known as franchising. Currently, some 2,900 solicitors' firms have franchises
in one or more of the 10 subject categories in which they are awarded (criminal,
family, personal injury, housing etc.) Over 3,100 further applicationsfor franchises are
pending. The Board iscontinuing to devel op the franchising scheme, and introduce new
categories, in order to underpin the move to a generally contracted scheme under the
reformsin this Act.

In 1994, the Board set up a pilot scheme that showed that non-profit-making advice
agencies could provide legaly-aided advice and assistance to the same standard
as solicitors' firms. In October 1996, a second stage of the pilot was established,
involving a larger number of agencies, to develop systems for contracting for advice
and assistance work.

In November 1996, the Board began to pilot contracts with solicitors' firmsto provide
adviceand assistancein civil matters. A pilot of contractsto provide mediationinfamily
cases under thelegal aid scheme commenced in May 1997. A pilot covering advice and
assistance in criminal cases began in June 1998, and was extended in February 1999 to
cover representation in youth courts.

Since October 1997, the Board has set up aRegional Legal Services Committeein each
of its 13 Areasto advise it about priorities for contracting.

The Government has announced that all civil advice and assistance, and all family work,
will be provided exclusively under contract from January 2000. Only organisations
with arelevant franchise will be eligible to bid for these contracts. Also, anew clinical
negligence franchise came into effect in February 1999; and from July 1999 only firms
with that franchise will be able to take these cases under the legal aid scheme.



42.

These notes refer to the Access to Justice Act 1999
(c.22) which received Royal Assent on 27th July 1999

Four documents published by the Legal Aid Board explain aspects of the approach to
contracting:

* Legal Aid Quality Assurance Franchise Standard. Third Edition. Draft for
Consultation, Legal Aid Board, September 1998.

» Reforming the Civil Advice and Assistance Scheme. Exclusive Contracting - The
Way Forward. Report Following Consultation, Legal Aid Board, October 1998.

e Exclusive Contracting of legal advice and assistance for civil matters and
certificated legal aid for family/matrimonial matters. Contract documentation,
Legal Aid Board, April 1999.

* Access to Quality Services in the Immigration category. Exclusive contracting.
Recommendationsto the Lord Chancellor, Legal Aid Board, May 1999.

Advice sector

43.

There are over 1,500 non-profit-making advice agencies in England and Wales. They
receive their funding from many different sources, mainly local authorities, but also the
National Lottery Charities Board, central Government, the Legal Aid Board, charities
and business.

The provision of advice services is not spread consistently across the country. Some
areas appear to have relatively high levels of both legal practitioners and voluntary
outlets, while others have little or none. For example, the Legal Aid Board's South
East Area has one Citizens Advice Bureau per 46,000 people, but in the East Midlands
138,000 people share a Citizens Advice Bureau. The Government believes that the
fragmented nature of the advice sector obstructs effective planning, and prevents local
needs for legal advice and help from being met as rationally and fully as possible.

Conditional fees

45.

46.

47.

Section 58 of the Courts and Legal Services Act 1990 allowed the use of conditional
fee agreements in such types of case as the Lord Chancellor specified by order (and
subject to any requirements made by himin regulations). Section 58(10) excludesfrom
the potential scope of conditional feesall criminal and family proceedings.

Conditional fee agreements alow clients to agree with their lawyers that the lawyer
will not receive al or part of his or her usual fees or expenses if the case is lost; but
that, if it is won, the client will pay an uplift to the solicitor in addition to the usual
fee. In July 1995, conditional fee agreements were allowed for alimited range of cases
(persona injury, insolvency and cases before the European Commission of Human
Rights). The maximum uplift that could be charged if the lawyer was successful was
set at 100% of the normal fee. In addition the Law Society recommended that lawyers
should voluntarily limit the uplift to amaximum of 25% of the damagesif that was|ower
than the 100% uplift of the fee. At the same time, insurance policies were developed
which allowed the client to take out insurance to cover the costs of the other party, and
the client’ sown costs other than the solicitor’ sfees, if the case should belost. Generally
the uplift and the premium are taken from any damages recovered by the client. In July
1998, the Government extended the availability of conditional feesto al civil cases
(excluding family cases).

Since the introduction of conditional fees, the common law has been devel oped by two
recent decisions of the courts (Thai Trading Co. (A Firm) v Taylor, [1998] 3 All ER
65 CA; and Bevan Ashford v Geoff Yeandle (Contractors) Ltd, [1998] 3 All ER 238
ChD). In the first of these cases the Court of Appea held that there were no longer
public policy grounds to prevent lawyers agreeing to work for less than their normal
feesinthe event that they were unsuccessful, provided they did not seek to recover more
than their normal feesif they were successful. (The latter was only permissiblein those
proceedingsin which conditional fee agreements were allowed). In Bevan Ashford, the
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Vice Chancellor held that it was also lawful for aconditional fee agreement to apply in
a case which was to be resolved by arbitration (under the Arbitration Act 1950), even
though these were not court proceedings, provided al the requirements specified by
regulations as to the form and content of conditional fee agreements were complied
with.

In addition, it is now possible for someone contemplating litigation to take out an
insurance policy to cover, in the event that the case is lost, both the costs of the other
party and hisor her own legal costs (including the solicitor’ sfeesif these are not subject
to a conditional fee agreement). Some of these policies were developed to support the
use of conditional fee agreements but others are used to meet lawyers' fees charged in
thetraditional way. The Act makes premiums paid for protective insurance recoverable
in costs.

The principles behind the Government’s desire to see an expansion in the use of
conditional fee arrangementswere set out in aconsultation paper, Accessto Justicewith
Conditional Fees, Lord Chancellor’s Department, March 1998.

Commentary

Part I: The Legal Services Commission

The Commission

50.

51.

52.

53.

Section 1: The Legal Services Commission. This section establishes the new Legal
Services Commission, and makes provision for appointments to it. The Commission
will replace the Legal Aid Board. It is considered necessary to establish a new body
to reflect the fundamentally different nature of the Community Legal Service (CLS)
compared to civil legal aid. Within the broad framework of priorities set by the Lord
Chancellor, the Commission will be responsible for taking detailed decisions about the
allocation of resources. It will also be required to liaise with other funders to develop
the CLS more widely.

The Commission will also have awider rolein respect of the Criminal Defence Service
than the Legal Aid Board does in respect of criminal legal aid. The Board has very
limited responsibilities for legal aid in the higher criminal courts.

Section 1 is similar to section 3 of the Legal Aid Act 1988 (“the 1988 Act”), which
established the Legal Aid Board. However, the membership of the Commission will
differ from that of the Board, to reflect a shift in focus from the needs of providers to
the needs of users of legal services. Also, the Commission is to be rather smaller than
the Board: with between 7 and 12 members rather than 11 to 17. Thisis intended to
facilitate focused decision-making.

Section 1(6) gives effect to Schedule 1 (Legal Services Commission) which makes
further provisions about the Commission. Paragraphs 1-10, 12 and 17, concerning the
members, staff and proceedings of the Commission, mirror provisions about the Board
in Schedule 1 to the 1988 Act, except that Treasury consent to arrangements for the
pay, pensions and compensation of members and the staff of the Commission will
not be required. Paragraph 11 provides for the Commission’s administrative budget,
mirroring section 42(1)(b) & (2) of the 1988 Act. Paragraph 13 requiresthe Commission
to provide any information requested by the Lord Chancellor; this mirrors a provision
in section 5 of the 1988 Act. Paragraph 16 requires the Commission to prepare accounts
and provides for them to be audited. Thismirrors section 7 of the 1988 Act, except that
the Comptroller and Auditor General, rather than an appointed auditor, will audit the
Commission’ s accounts.

Paragraph 14 requires the Commission to prepare an annual report on the discharge of
its functions. Thiswill be laid before Parliament. It will include a report on the impact
of the Commission’s activities on the supply and development of legal serviceswithin
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the wider CLS. (Section 5 of the 1988 Act provides for the Legal Aid Board’s annual
report).

Paragraph 15 requires the Commission to prepare an annual plan, which will be laid
before Parliament. This will include the Commission’s detailed plans for alocating
the resources available to the CLS fund (see paragraph 68 below). This is a new
requirement. The Legal Aid Board produces annual corporate and business plans, but
these are not statutory documents nor laid before Parliament.

Part Il of Schedule 14 makes transitional provisions for the replacement of the Legal
Aid Board by the Commission. Briefly, it provides that, on an appointed day, the
Commission shall take over all the property, rights and liabilities of the Board. Staff of
the Board will automatically become staff of the Commission, and their employment
and pension rights are preserved.

The intention is that the provisions of the 1988 Act will remain in force for any cases
that have already started when the new schemes comeinto effect. The Commission will
be responsible for the continued administration of these cases.

Section 2: Power to replace Commission with two bodies. This section allows the
Lord Chancellor, by order subject to Parliamentary approval under the affirmative
resolution procedure (by virtue of section 25(9)), to split the Legal Services
Commission into two separate bodies, one responsible for the Community Legal
Service and the other for the Criminal Defence Service.

This allows for the possibility that, because of the different nature and objectives of
the two schemes, it may prove more effective in the longer term to administer them
separately. It would not be practicable to set up two bodies from the outset. Thisis
because of the need to retain, in substance, the existing infrastructure and expertise of
the Legal Aid Board to manage the transition from legal aid to the two new schemes.
This involves both administering existing cases under the old scheme and developing
contracting as the principal means of procuring services under the new schemes.

There is no definite intention to split the administration of the two schemes in future.
Rather, the intention is to review the situation once the new schemes are firmly
established, probably after about 5 years.

Section 3: Powersof Commission. This section givesthe Lega Services Commission
similar general powers to those presently enjoyed by the Legal Aid Board (section 4 of
the 1988 Act). These powers will allow the Commission to do whatever it believesis
necessary in the discharge of its functions. Later sections exemplify the waysin which
the powers may be used in the provision of specific services (see sections 6(3), 13(2)
and 14(2)).

Section 3(4) provides that the Commission may delegate its functions to others. For
example, it might delegate to contracted providers certain decisions about the funding
of particular cases (much asthe L egal Aid Board del egates some decisionsto franchised
firms now). Section 3(5) empowers the Lord Chancellor to make orders about whether
and how the Commission should delegate certain functions. For example, he might
make an order requiring the Commission to monitor the decisions made by providers
under a delegation.

The Community Legal Service

63.

Section 4: The Community Legal Service. This section requires the Legal Services
Commission to establish, maintain and develop the Community Legal Service (CLS).
It sets out the purpose of the CLS and defines the services which may be provided
under the CL S. Theserangefrom the provision of general information about the law and
legal servicesto providing help towards preventing or resolving disputes and enforcing
decisions which have been reached (section 4(2)). The scheme will encompasses
advice, assistance and representation by lawyers (which have long been available under
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the legal aid scheme), and also the services of non-lawyers. It will extend to other types
of service, including for example mediation in appropriate family or other cases.

Section 4(3) provides that the CLS does not cover services funded as part of the
Criminal Defence Service, in order to avoid any overlap between the two schemes.

The purpose of the CLS (section 4(1)) is in two parts, reflecting the Commission’s
two key roles. First, the Commission will facilitate the development of the wider CLS,
by working with other funders of services, such as local authorities, to plan for the
most appropriate use of available resourcesin order to match the provision of services
to identified needs and priorities. Section 4(6) describes this function further. The
intention is to build on the work already being carried out by the Legal Aid Board's
Regional Legal Services Committees in order to establish systems for determining (i)
the need for legal services at regional level, and (ii) the ability of providersto supply
those services, to the required standard, within the available resources. Secondly, the
Commission will itself fund the provision of services through the CLS Fund (whichis
described further in section 5).

The Commission will help to ensure that the services provided are of a high quality
by setting and monitoring standards and establishing quality accreditation systems
(section 4(7) & (8)). The intention is that only accredited providers will be eligible
for funding from the CL S fund and that other funders of legal services will be able to
impose a similar requirement. Section 4(9) makes clear that the Commission (and any
bodies it authorises) may charge fees to cover the cost of providing accreditation.

Section 4(10) empowersthe Lord Chancellor to give the Commission orders about how
it should exercise its functions under subsections (6)-(9). There are similar powersin
relation to the Commission’ s other main functions in sections 6(4), 13(3) and 14(3)(b).

Section 5: Funding of services. This section establishes the CLS fund and the
mechanisms by which the Lord Chancellor will provide resources for the fund. Each
year, as part of the general public expenditure planning process, the Lord Chancellor
will set an annual budget for the CLS fund. Thiswill take account of the receipts from
contributions and other payments expected under the regulations made under sections
10 and 11, with the balance of the budget provided by the Lord Chancellor from money
voted by Parliament. The CLS fund will therefore not be open-ended in the way that
the legal aid fund is now.

Section 5(2)(a) providesfor the Lord Chancellor to determine how much to pay into the
CLS fund. (Section 5(3) requires him to take account of the assessment of need made
by the Legal Services Commission under section 4(6).) Section 5(2)(b) providesfor the
practical arrangements for paying that money into the fund — this will be by regular
instal ments throughout the year to meet immediate outgoings. Section 5(4) requiresthe
Lord Chancellor to lay a statement of the budget he determines before Parliament. This
would also require him to publish any redetermination, should it ever be necessary to
change the budget during the course of afinancial year.

Section 5(6) empowers the Lord Chancellor to direct the Commission to use specified
amounts within the fund to provide services of particular types. Theintention isthat the
Lord Chancellor will divide the fund into two main budgets, for providing servicesin
(i) family and (ii) other civil cases, while allowing the Commission limited flexibility to
switch money between thetwo areas. The Lord Chancellor may set further requirements
within these two budgets, by specifying the amount, or the maximum or minimum
amount, that should be spent on, say, services from the voluntary sector, mediation, or
cases involving a wider public interest. In this way, it will be possible to ensure that
resources are allocated in accordance with the Government’s priorities.

Section 5(7) places aduty on the Commission to aim to obtain the best value for money
- acombination of price and quality - when using the resources of the fund to provide
services. Section 4 describes how the Commission will seek to ensure that services are
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of high quality. Section 5, in providing for a controlled budget, and section 6 in setting
out the ways, principally contracting, through which services will be procured, provide
the means to control cost.

Section 6: Services which may be funded. This section builds on the general powers
contained in section 3, by setting out the waysin which the Legal Services Commission
may use the CLS fund to provide services. These include making contracts with, or
grantsto, service providersin the private and voluntary sectors; itself providing services
directly to the public, whether by employing staff to provide them or by any other
means, and making grants or loans to individuals so they can purchase services for
themselves.

These flexible powers are intended to give effect to one of the principal objectives of
the reform of publicly funded legal services: that is the ability to tailor the provision
of services, and the means by which services are delivered, to the needs of local
populations and particular circumstances. They will also allow the Commission to test
new forms of service provision through pilot projects.

Section 6(6) gives effect to Schedule 2 (Community Legal Service: excluded
services) which excludes from the scope of the CLS fund specified types of service
whichwould otherwisefall withinthe broad definition provided by section 4(2). Section
6(7) empowers the Lord Chancellor to make regulations, subject to the affirmative
resolution procedure (by virtue of section 25(9)), to amend the Schedule. Section 6(8)
empowers the Lord Chancellor to direct or authorise the Commission to fund services
within the excluded categories in specified exceptional circumstances; or, following a
request by the Commission, to authorise it to fund an individual case. For example,
the Lord Chancellor intends to authorise funding for personal injury cases (which are
generally excluded by the Schedul e because most such cases are suitable for conditional
fees) where exceptionally high investigative or overall costs are necessary, or where
issues of wider public interest are involved.

In effect, Schedule 2 defines the scope of the CL S fund for the time being. People (but
not corporate bodies) will be able to obtain general information about any matter of
English law, the English legal system or the availability of legal services. Subject to
any exceptions authorised by the Lord Chancellor, more substantial services will not
be available in the categories listed in paragraph 1. In the categories of case listed in
paragraph 2, it will be possible (subject to priorities) to fund any of the services listed
in section 4(2). For categoriesthat are not listed in either paragraph, it will be possible
to fund any service except advocacy in court or other proceedings.

Corporate bodies are excluded because section 4(1) defines the overall scope of the
Community Legal service in terms of individuals. Section 19 limits the scope of the
scheme to English law.

Subject to the changes described in paragraphs 77 & 78 below, the scope of the CLS
fund will initially mirror the current scope of civil legal aid; but it may be changed over
time. In particular:

» asconditional fees, legal expenses insurance and other forms of funding develop
more widely, it may be possible to exclude further categories which can generally
be funded privately; but on the other hand

e asresources become available through the greater value for money and control of
spending provided by the new scheme and the development of private alternatives,
it may be possibleto extend the scope of thefund to cover servicesthat are excluded
now because, although they would command some priority, they are unaffordable.

The following changes to the scope of the current legal aid scheme will take effect
immediately. In future, subject to any exceptions that the Lord Chancellor may make,
only general information will be available about the following issues.
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e Allegations of damage to property or the person (i.e. personal injury) caused by
negligence, apart from those about clinical negligence. These cases are generally
considered suitable for conditional fees.

* Allegations of malicious falsehood. Lega aid is not currently available for
representation in defamation cases, but it is sometimes possible to get legal aid by
categorising the case as one of malicious falsehood. The Government’ sview isthat
these cases do not command sufficient priority to justify public funding; and, in any
event, they may often be suitable for a conditional fee.

e Thelaw about companies and partnerships and other matters arising in the course
of business. Legal aid isnot availablefor firmsand companies, but asoletrader can
currently get legal aid to pursue a business dispute. Businessmen have the option
of insuring against the possibility of having to take or defend legal action. The
Government does not believe that the taxpayer should meet the legal costs of sole
traderswho fail to do so.

e Boundary disputesand thelaw relating to trusts. The Government does not consider
that these command sufficient priority to justify public funding.

In addition, funding for advocacy before the Lands Tribunal or Commons
Commissioners will no longer be available. Other services, including assistance with
preparing a case, will continue to be available.

Section 7: Individuals for whom services may be funded. This section allows the
Lord Chancellor to set financial eligibility limits for people to receive services funded
by the CLS fund. It allows him to set different limits, or no limit at all, in different
circumstances or for different types of service case.

In essence, the section re-enacts provisions in the 1988 Act about financial eligibility:
sections 9 (advice and assistance), 13B (family mediation), and 15 (civil legal aid).
There are no immediate plans to make any substantive changes to the present financial
eigibility limits (apart from any upratings to reflect inflation). In due course, the
Government hopes to extend eligibility for advice and assistance to those who can
afford to pay contributions (see Annex A to these Notes).

Section 8: Code about provision of funded services. This section provides for the
Legal Services Commission to prepare a code setting out the criteria for determining
whether services funded by the CL S fund should be provided in a particular case, and
if sowhat servicesit isappropriateto provide. The code will also set out the procedures
for making applications.

Thefunding assessment under the code will replace the meritstest for civil legal aid (set
out in sections 15(2) & (3) of the Lega Aid Act 1988, and supplemented by Notes for
Guidance published annually by the Legal Aid Board). The new assessment isintended
to be more flexible than the existing merits test. It will be possible to apply different
criteriain different categories according to their priority. It will also be possible to take
account of new factors, such asthe wider public interest.

Section 8(2) lists factors that the Commission must consider when preparing the code.
The criteriafor funding various types of service in different categories of case will be
defined in terms of these factors. The code will set out which factors are relevant in
a given category, how they should be taken into account, and what weight should be
given to them.

Section 8(3) requires the code to reflect the principle that in many family disputes
mediation is more appropriate than court proceedings. Thisis intended to reinforce the
development, under the Family Law Act 1996, of mediation as a means of resolving
private law family disputes in a way that promotes as good a continuing relationship
between the parties concerned as is possible in the circumstances. The Government
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believesthat mediationismore constructivethan adversarial court proceedings, and that
litigation in these cases usualy serves only to reinforce already entrenched positions
and further damage the relationship between the parties. In addition, the cost of court
proceedingsis higher than that of mediation, and additional costs have to borne by the
property of the family, reducing the amount available to the parties and their children
in future.

Section 8(9) empowers the Lord Chancellor to give orders to the Commission about
the contents and operation of the code. Section 25(9) makes such orders subject to
Parliamentary approval under the affirmative resolution procedure.

Section 9: Procedure relating to funding code. This section provides for the Lord
Chancellor and Parliament to approve the funding code before it takes effect. The
original code and any revisions to it must be approved by the Lord Chancellor and
laid before Parliament. The original code and any revisions which affect the criteria
for funding cases (as opposed to those parts of the code dealing with procedures
and guidance) must also be approved by an affirmative resolution in both Houses of
Parliament.

Section 9(7) & (8) provides for an exceptional procedure so that urgent changes can
take effect without delay. The Lord Chancellor can certify a change as urgent. That
change then would take effect immediately, but fall after 120 daysif not confirmed by
affirmative resolution.

Section 10: Terms of provision of funded services. This section enables the Lord
Chancellor to set financia conditions to apply to people receiving services funded by
the CL S fund. Subject to two additions, the effect of section 10 is generaly to replicate
the provisions of the 1988 Act.

As now, it will be possible to make regulations requiring people to contribute towards
the cost of the services they receive by way of flat rate fees, contributions related to
disposable income and capital, and from any property recovered or preserved asaresult
of the help given. In general, theintention isto replicate the existing regul ations. But the
Government also intends to consult about a number of possible changesto the financial
conditions. These are described in Annex A to these Notes.

Section 10 extends the potential scope of financial conditions in two ways (athough
there are no immediate plans to use either of these wider powers).

»  Section 10(2)(b) isthe power to set contributions. Unlikethe current Act, this power
does not preclude contributions from income payabl e after the end of the case. This
would make it possible to provide services in some categories of case in the form
of aloan scheme, with contributions continuing until the full cost had been repaid.
Section 10(4)(b) would alow for interest to be added to the outstanding cost that
the former assisted person remained liable to repay.

e Under section 10(2)(c), it will be possible to make the provision of servicesin some
types of cases subject to the assisted person agreeing to repay an amount in excess
of the cost of the services provided in the event that his or her case is successful.
This might make it possible to fund certain types of case on a self-financing
basis, with the additional payments from successful litigants applied to meet the
cost of unsuccessful cases. It would also be possible to provide public funding to
supplement a private conditional fee arrangement. This might be appropriate, for
example, where a case could not be taken under a wholly private arrangement,
because the solicitors' firm was not large enough to bear the risk of the very high
costs likely to beinvolved.

Section 10(6)(b) provides for regulations about determining the cost of services for
the purpose of applying regulations about contributions and the charge on property
recovered or preserved. Thisis necessary to allow for the possibility of block contracts
which do not define the costs of individual cases, or which are based on an average
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price for a set number of cases. Some cases require less work, and some more; and
such contracts would remunerate the service provider on a ‘ swings and roundabouts
basis. However, it would often be inequitable to make every assisted person liable to
contribute or repay the same amount (i.e. the average price under a contract covering
many cases).

Section 11: Costsin funded cases. This section contains provisions about determining
the award of legal costs between the parties in cases involving persons supported by
the Community Legal Service fund. In effect, it section brings together provisions
which are presently contained in sections 12, 13, 17, 18 and 34(2)(b) of the Lega Aid
Act 1988. Subject to the changes described in Annex A, it is intended to replicate the
position that currently applies under the legal aid scheme.

Section 11 limits the costs that can be awarded against a person receiving funded
services to an amount that is reasonable given the financial resources of both parties
and their conduct during the case.

This protection may be disapplied by regulations subject to the affirmative resolution
procedure (by virtue of section 25(9)). This might be appropriate where funding was
provided (under section 6(3)(g)) in the form of a grant or loan made directly to the
assisted person, in order to allow them to purchase legal servicesthemselvesasaprivate
litigant. It would also be necessary to use this power if public funding was used to
supplement a conditional fee agreement (see paragraph 90 above). It would not be
appropriate to prevent opponents in such cases, who would be liable for a success fee
if they lost, from recovering their full costs if they won.

Section 11 also provides that regulations may, among other things, specify the
principles that are to be applied in determining the amount of any costs awarded for
or against the party receiving funded services; limit the circumstances in which a costs
order may be enforced against the person receiving funded services; and provide for
circumstancesin which the court can require the Commission to meet any costsincurred
by the opponent of the party receiving funded services.

Regulations which limit the circumstances in which costs may be enforced against a
person receiving funded services, or which define the liability of the Commission to
meet the costs of the opponent of a person receiving funded services, are made subject
to Parliamentary approval under the affirmative resolution procedure by section 25(9).
Making these provisions subject to affirmative procedure regulations, rather than in
primary legislation as at present, is intended to provide greater flexibility. This is
necessary to allow for the greater range of ways in which services may be provided
under the Act.

The Criminal Defence Service

97.

98.

Section 12: The Criminal Defence Service. This section requires the Legal Services
Commission to establish, maintain and develop a Criminal Defence Service, for the
purpose of securing that individuals involved in crimina investigations or criminal
proceedings have access to such advice, assistance and representation as the interests
of justice require. The Criminal Defence Service will consist of the advice, assistance
and representation provided under sections 13 and 14.

Section 12(2) defines “criminal proceedings’. These include criminal trials
(subsection (2)(a)), appeals and sentencing hearings ((b)), extradition hearings ((c)),
binding over proceedings ((d)), appeals on behalf of a convicted person who has died
((e)), and proceedings for contempt in the face of any court ((f)). Subsection (2)(g)
allows the Lord Chancellor to add further categories by regulation. This power will be
used, for example, to prescribe Parole Board reviews of discretionary life sentences.
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Section 12(3)-(5) empowers the Commission to accredit providers of criminal defence
services, and to charge for that service. This mirrors the provisions of section 4(7)-(9)
for the Community Legal Service.

Section 13: Advice and assistance. This section requires the Legal Services
Commission to provide such advice and assistance as it considers appropriate in the
interests of justice for individuals who are arrested and held in custody, and in other
circumstances to be prescribed by the Lord Chancellor in regulations.

Initialy, it is intended that regulations will provide for advice and assistance in
broadly the categories for which it is currently available to people subject to criminal
investigations or proceedings. These categories include advice and assi stance provided
by duty solicitors at a magistrates’ court, at a solicitor’s office, to a “volunteer” at a
police station or to someone being interviewed in connection with a serious service
offence.

A serious service offence is an offence under any of the Army Act 1955, the Air Force
Act 1955 or the Naval Discipline Act 1957 which cannot be dealt with summarily or
which appears to an interviewing service policeman to be serious.

Section 13(2) enables the Commission to comply with its duty to secure advice and
assi stance by making contracts with, or payments or grantsto, providers (i.e. solicitors
firms, barristers or law centres); by employing people to provide advice and assi stance;
by establishing and maintaining separate bodies to provide it; and by making grants to
individualsto allow themto purchaseit directly. Subsection (4) enablesthe Commission
to secure the provision of advice and assistance by different meansin different areasin
England and Wales and in relation to different descriptions of cases.

Theaim of section 13 isto provide the Commission with arange of optionsfor securing
advice and assistance in criminal matters. Contracting with quality assured suppliers
should produce better value for money and give greater control over expenditure
and quality of service. The power to provide services through lawyers employed by
Commission (or by separate bodies it establishes for the purpose) offers additional
flexibility if, for example, there is limited coverage by private lawyersin rura aress.
Using employed lawyers should also provide the Commission with better information
about the real costs of providing these services.

Section 14: Representation. This section requires the Legal Services Commission to
fund representation for individual s granted aright to representation in accordance with
Schedule 3. It enables the Commission to comply with this duty in the same ways
as section 13 does for advice and assistance. The power to make direct case-by-case
payments to representatives (subsection (2)(b)) will allow the Commission to continue
to pay non-contracted lawyers to provide representation during the transitional period
while contracting develops; and possibly after that where this proves to be the best
means of securing the necessary services.

Section 14(3)(a) requires the Lord Chancellor to make remuneration ordersto set rates
for such direct payments. Section 14(5) provides for reviews of, or appeals against,
determinations of fees required for the purposes of aremuneration order.

Section 14(1) gives effect to Schedule 3 (Criminal Defence Service: right to
representation) which deals with the grant of rights to representation. Paragraph 1
provides that a right may be granted to individuals involved in criminal proceedings
as defined in section 12(2) (see paragraph 98 above). Paragraph 1(2) provides that a
right may also be granted to private prosecutors to resist appeals to the Crown Court
by people they had prosecuted in a magistrates’ court. (This mirrors section 21(1) of
the Legal Aid Act 1988).

Paragraph 2 provides that aright may be granted by the court hearing the proceedings
and by other courts prescribed in regulations. In most cases, aright will be granted by
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amagistrates’ court and will also cover the caseiif it goes on to the Crown Court. (This
is currently the position under section 20(4) of the 1988 Act.)

Paragraph 2(5) providesfor regulations about when a court must consider withdrawing
aright to representation. The prescribed circumstances are likely to include where the
charges are reduced so that imprisonment is no longer likely, and where the defendant
has refused to co-operate with an inquiry into his or her means (see paragraph 119
below).

Paragraph 5 provides that a right should be granted where the interests of justice
require it, and sets out the factors to be considered in assessing the interests of
justice. The factors mirror those in section 22(2) of the 1988 Act. Paragraph 5(3)
allows the Lord Chancellor to make an order amending the criteria, and paragraph 4
provides for regul ations about appeals. Section 25(9) makes both these powers subject
to Parliamentary approval under the affirmative resolution procedure; the equivalent
powersinthe 1988 Act, sections 22(3) & 21(10) respectively, are subject to the negative
procedure. Paragraph 5(4) alows for cases in which a right must always be granted.
This power will be used to mirror section 21(3) of the current Act.

Section 15: Selection of representative. This section providesthat defendants granted
aright of representation can choose their representative, restricted only as provided in
regulations under section 15(2). It isintended that regulations (under subsection (2)(d))
will, in due course, provide in particular that a defendant’s choice of representatives
is limited to those holding contracts with the Legal Services Commission. In time,
the Commission will provide all, or nearly al, representation through contracted
representatives.

It isalso expected that contracts with solicitors’ firmswill cover both initial advice and
assistance (at a police station or elsewhere) and any subsequent representation at court.
Section 15(2)(b) providesthat in prescribed circumstances a defendant may be deemed
to have chosen as representative the person who had previously advised himor her. Itis
important to ensure continuity of representation wherever possiblein order to minimise
delay and avoid the extra cost of instructing adifferent representative. This power only
applies where a suspect chose the duty solicitor or another firm to advise him or her.
Suspectsadvised by aduty solicitor becausetheir chosen adviser wasnot available at the
timewill be allowed to use their original choice as representative in court. Regulations
under section 15(4) will provide that suspects who do not express any preference will
be deemed to have chosen the duty solicitor. Regulations under subsection (2)(f) will
prescribe that defendants may not subsequently change their representative without
good reason.

In certain types of complex case - such as serious fraud trials - defendants' choice may
be limited to representatives from panels of firms and advocates specialising in such
cases. Membership of a panel will depend on meeting pre-determined criteria. In this
way, the Commission will be able to ensure that defendants in these exceptional cases
are represented by those with the necessary expertise, experience and resources to do
so effectively.

Section 15(5) provides for regulations prescribing when the Commission may stop
funding adefendant’ s chosen representative—in effect, requiring that defendant to make
a fresh choice. This might be necessary, for example, in cases that turned out to be
more complex than originally expected, making it appropriate to require the defendant
to change to a panel member.

Section 15(2)(a) enables the Lord Chancellor to make regulations defining
circumstances where a defendant will not have aright to choose a representative, but
will instead have a representative assigned to them. This power might be used, for
example, to assign an advocate to an otherwise unrepresented defendant charged with
a serious sexual offence against a child. (Defendants charged with certain violent or
sexual offences may not cross-examine child witnesses directly.)
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Regulations under subsections (5) and (2)(a) will be subject to Parliamentary approval
under the affirmative resolution procedure (by virtue of section 25(9)).

Section 15(3) secures that regulations under section 15(2) may not provide for
defendants’ choice of representative to be restricted to employees of the Commission
or any bodies it establishes to employ salaried defenders. The intention is that in
most cases there should be a choice between several contracted firms and possibly a
salaried defender. In some circumstances, for examplewhen arepresentativeisassigned
under subsection (2)(a), it may be that the only person available at the time is an
employee of the Commission. Section 15(3) would not prevent that employee providing
representation; but it would preclude regulations saying that the representative in such
circumstances must aways or whenever possible be an employee.

Section 16: Code of conduct. This section provides that salaried defenders employed
by the Legal Services Commission, or by any bodies established by the Commission
to provide crimina defence services, should be subject to a code of conduct. The
code is to include duties to avoid discrimination; to protect the interests of the
individuals for whom services are provided; to the court; to avoid conflicts of interest;
of confidentiality; and to act in accordance with professional rules. Before preparing or
revising the code, the Commission is required to consult. The code must be approved
by aresolution of each House of Parliament, and published.

Section 17: Termsof provision of funded services. This section providesthat suspects
and defendants do not have to pay towards the cost of services provided as part of the
Criminal Defence Service, except where the court orders them to pay some or al of the
cost of their representation. Section 17(2) providesthat magistrates’ courts do not have
the power to make such orders. This means that only defendantsin the more expensive
cases that go to the higher courts may be ordered to repay their defence costs, but such
an order could include the cost of any representation before a magistrates' court.

Section 17(3) empowers the Lord Chancellor to make regulations about how this new
power should be used. It will generally only apply to convicted defendants able to make
asubstantial repayment. Defendants may be required to provide information about their
means to inform a decision, and it will be possible to freeze their assets while their
means are being investigated (subsection (3)(d) and (€)).

Section 18: Funding. This section requires the Lord Chancellor to provide the
necessary funding of criminal defence services secured by the Commission in
accordance with sections 13 and 14. Asaresult, likelegal aid but unlike the Community
Legal Service fund (see paragraph 68 above), the Criminal Defence Service will be
a demand-led scheme. The section also enables the Lord Chancellor to determine the
timing and way in which thismoney should be paid to the Commission, and requiresthe
Commission to seek to secure the best possible value for money in funding the Criminal
Defence Service.

Supplementary

121.

122.

123.

Section 19: Foreign law. This section limits the Community Legal Service and
Criminal Defence Service to providing information, advice and other services only
in relation to the law of England and Wales (except where foreign law is relevant to
proceedings in England and Wales). The Lord Chancellor is given a power to order
further exceptions where thisis necessary to fulfil the United Kingdom'’ s international
obligations. This restriction is the same as that currently existing.

Section 20: Restriction of disclosure of information. This section provides for the
protection of information given to the Commission, the court or any other person or
body authorised to undertake functions conferred by the Act.

Section 20 largely repeats the provisions presently found in section 38 of the Legal
Aid Act 1988. But it allows information to be disclosed, subject to any regulations
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to the contrary, for the purposes of the investigation or prosecution of any offence
or suspected offence. At present, information can only be disclosed for the purpose
of prosecuting offences under the 1988 Act itself. This prevents information which
indicates that other offences may have been committed from being made available to
the appropriate authority for investigation or prosecution. For example, information
provided to allow the Commission to assess the means of a claimant might show or
suggest that a fraud was being perpetrated in relation to the receipt of social security
benefits. Thiscould not be disclosed under the 1988 Act, but it could be disclosed under
section 20. Section 20(3)(b) makes clear that information may be disclosed about the
value of payments made by the Commission to particular firmsor lawyers. Thisreflects
current practice.

Disclosure of information in contravention of this section will be an offence punishable
by a fine not exceeding level 4 on the scale (currently £2,500). This mirrors the
provisions of section 38(4) of the 1988 Act. No prosecution may be brought without
the written approval of the Director of Public Prosecutions.

Section 21: Misrepresentation etc. Thissection provides criminal penatiesfor people
who give false information about their finances, or otherwise make false statements,
in applying for publicly-funded help under the Act. The section largely replicates the
equivalent provisionsin section 39 of the Legal Aid Act 1988, but extends beyond the
person receiving help to anyone who furnishes information. It sets out the proceedings
and penalties where those seeking help fail to furnish information required of them
under the Act, or make false statements or representations in doing so. It aso enables
the Legal Services Commission to take proceedingsin the county courtsfor recovering
any losses caused by these acts.

Section 22: Position of service providersand other parties etc. Section 22(1) & (4)
providesthat, unless regulations say otherwise, the fact that services are funded as part
of Community Legal Serviceor Criminal Defence Service shall not affect lawyer-client
privilege or the rights of any third party. This mirrors section 31(1) of the 1988 Act.

Section 22(2) makes clear that service providers under either scheme may not seek
additional remuneration to that funded by the Legal services Commission from their
clients. Section 22(3) makes clear that a person chosen to represent a defendant with
a right to representation is entitled to be paid if the right is later withdrawn. These
provisions mirror sections 31(3) and 31(4) of the 1988 Act respectively. Section 22(5)
provides for regulations about court procedures in cases involving funding under the
two schemes. This mirrors section 34(2)(b) of the current Act.

Section 23: Guidance. This section enables the Lord Chancellor to give guidance
to the Commission about the discharge its functions. He is required to publish any
guidance. However, the Lord Chancellor may not give guidance about the handling of
individual cases. The Commission is required to consider any guidance given by the
Lord Chancellor.

Sections 24-26 and Schedule 4 make consequential amendments and provisions about
orders, regulations and directions under Part | and its interpretation.

Section 25(2)-(4) provides for remuneration orders, under sections 6(4), 13(3) and
14(3), about the payments which the Legal Services Commission may make to
providers. Before making aremuneration order affecting paymentsto lawyers, the Lord
Chancellor is required to consult the General Council of the Bar and the Law Society.
This mirrors provisions in the 1988 Act about regulations dealing with remuneration.
Section 25(3) sets out factors which the Lord Chancellor isrequired to consider before
making a remuneration order. These are the need to secure a sufficient number of
competent providers; the costs to public funds; and the need to secure value for money.
This differs in several respects from the current list of factors in section 34(9) of the
1988 Act.
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Section 25(9) lists the orders and regulations under Part | of the Act which require
Parliamentary approval under the affirmative resolution procedure (see paragraphs 58,
74,85, 96, 109 & 115 above). All other orders and regulations under this part are subject
to the negative resol ution procedure—that isthey take effect without debate unlessthere
is a successful motion to annul them.

Part 11: Other funding of legal services

Conditional fee and litigation funding agreements

132.

133.

134.

135.

136.

Costs
137.

Section 27: Conditional fee agreements. This section replaces the existing section 58
of the Courtsand Legal Services Act 1990 with two new sections: section 58 and 58A.
New section 58 takes into statute law the decisions in the Thai Trading and Bevan
Ashford cases described in paragraph 47 above. It does this by making all agreements
which provide that legal fees should be payable only in certain circumstances subject to
the provisions of the new sections. Section 58(5) excepts from this principle agreements
between solicitors and their clients in relation to services (such as conveyancing) that
do not relate to litigation or prospective litigation.

New section 58 also draws a distinction between agreements which do, and do not,
provide for an additional success fee to be paid. It empowers the Lord Chancellor to
define the proceedings in which such fees are to be permitted, and to prescribe their
maximum size. New section 58A(6) alows for success fees can be recovered in costs
fromthelosing party in the case. Paragraph 32 above sets out the reasonsfor thischange

New section 58A replicates the existing bar on conditional fees in family and
criminal proceedings, but makes an exception for proceedings under section 82 of
the Environmental Protection Act 1990. These cases, which are technically criminal
proceedings, concern orders requiring people to put right a statutory nuisance (e.g.
the failure of a landlord to maintain rented housing in a habitable condition). The
Thai Trading case permitted conditional fees without an uplift in these cases, and
the exception in section 58A(1)(a) is necessary to preserve that position. Section 58A
also clarifies the existing law in several respects. Subsection (3)(a) makes clear that
reguirementsto provideinformation to aclient apply before aconditional fee agreement
isactually made. Subsection (4) ensuresthat the legislation coverstribunal cases, cases
that are settled before court proceedings are issued, and cases that go to arbitration.

Section 28: Litigation funding agreements. This section provides for a new type
of agreement called a litigation funding agreement. Like conditional fee agreements,
litigation funding agreements would allow litigants to pursue cases on the basis that
they would not beliablefor their legal costsif the case was unsuccessful. Thedifference
between the two types of agreement isthat alitigation funding agreement would be with
athird party funder, not the lawyer taking the case. The funder would pay the lawyer
in the normal way and, in successful cases, would be able to recover those costs and
a success fee from the other side. The success fee would be paid into the fund to help
meet the cost of lawyers’ feesin unsuccessful cases.

Section 28 provides for the Lord Chancellor to prescribe in regulations who may
fund servicesin this way, and impose similar requirements as apply to conditional fee
agreements on the amount of the success fee.

Section 29: Recovery of insurance premiums by way of costs. This section makes
provision to allow the court to include, in any costs it may award against the losing
party, any premium paid for an insurance policy taken out specifically against the need
to meet the other side' s costsin those proceedings. It isnot limited to insurance policies
taken out alongside a conditional fee agreement.
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Section 30: Recovery where body undertakesto meet costs liabilities. This section
is a paralel provision to section 29. It applies to bodies, such as trade unions, which
fund litigation on behalf of their members from the body’s own resources; and do
not, therefore, take out separate insurance against having to meet the other side's
costs. When such a body supports a successful case, section 30 will alow the costs
awarded to include an amount equivalent to the insurance premium that would have
been recoverable (under section 29) if apolicy had been in place.

Section 30 empowers the Lord Chancellor to prescribe which bodies may operate in
this way and on precisely what terms. This will enable him to ensure that the amounts
recovered fairly reflect the risk that the body had borne.

Section 31: Rulesasto costs. Thissection allowsrulesof court about the award of costs
to provide that the amount awarded need not be limited to the amount that the litigant
would have been liable to pay his or her own lawyers if costs had not been awarded.

Section 31 isageneral provision alowing rules of court to limit or abolish the common
law principle known as the indemnity principle. This is that the successful party in
an action has a right to be indemnified (wholly or partly) against a liability for costs
actually incurred in bringing or defending the proceedings, and no more. If no actual
costs have been agreed for payment by the client, then no costs should be paid by the
losing party. For many years, this was held to prevent recovery from the unsuccessful
party of any part of a solicitor’s fee which was contingent on the success of the case.
More recently, a combination of case law and statutory provisions (most notably the
1990 Act) have greatly reduced the application of the indemnity principle in its pure
form. Recent case law has also made its application more cumbersomein practice. The
Government believes that the partial survival of the principle is anomalous; section 31
isintended to rationalise the position.

Legal aid in Scotland

142.

143.

144.

Section 32: Regulations about financial limitsin certain proceedings. This section
empowers Scottish ministers to make regulations to disapply the financial eligibility
and contributions tests for assistance by way of representation in respect of certain
proceedings.

Assistance by way of representation is a category of advice and assistance under
the Lega Aid (Scotland) Act 1986. Advice and assistance, and assistance by way
of representation are defined in section 6(1) of the 1986 Act. Advice or assistance
is provided by a solicitor or counsel in relation to a matter of Scots law. Assistance
by way of representation is provided by a solicitor or counsel in connection with
any proceedings before a court, tribunal or statutory inquiry. At present, advice and
assistanceisavailable under Part 11 of the 1986 Act provided financial and contributions
criteriaaremet. Section 8 of the Act setsout theincome and capital limitsthat determine
eligibility for advice and assistance. Section 11(2) providesfor contributionsto be paid
by apersoninreceipt of advice and assistance based on adliding scale setinregulations.

Under section 9 of the 1986 Act, the Scottish ministers may by regulations provide
that Part Il of the Act as it applies to advice and assistance also applies to assistance
by way of representation. Therefore, the financial limits and contributions which apply
to advice and assistance are also applicable to assistance by way of representation.
Ministers also have the power under section 9 to prescribe different provision for
different cases and modify the financial limits which may apply to assistance by way
of representation. However, it is not currently possible under section 9 to disapply the
financial digibility and contributions tests completely. Section 32 of this Act amends
section 9 of the 1986 Act to permit this. The immediate intention isto use the power to
disapply the tests for proceedings before Mental Health Review Tribunals.
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Section 33: Recipients of disabled person’s tax credits. This section disapplies the
financial eligibility and contributions tests from persons seeking or receiving advice
and assistance who are in receipt of disabled person’stax credit.

The Tax Credits Act 1999 provides disabled person’s tax credit to replace disability
working allowance (under section 129 of the Social Security Contributionsand Benefits
Act 1992).

At present, sections 8 and 11 of the Legal Aid (Scotland) Act 1986 provide for advice
and assistance to be available without a meanstest or contributionsto people in receipt
of income support, income-based job seekers' allowance or family credit. Section 33
adds to disabled person’s tax credit to that list. Paragraph 12 of Schedule 14 provides
for this change to apply to disability working allowance, should section 33 come into
force before section 1 of the Tax Credits Act.

Section 34: References by Scottish Criminal Cases Review Commission. This
section corrects an oversight regarding the availability of legal aid for references from
the Scottish Criminal Cases Review Commission to the High Court in Scotland. Under
the previous arrangements, the only test that applied to legal aid for references from the
Secretary of State for Scotland was that relating to financial eigibility. The Crime and
Punishment (Scotland) Act 1997 did not amend the Legal Aid (Scotland) Act 1986 to
continue this arrangement for references from the Review Commission. Consequently,
when the Commission was set up on 1 April 1999, legal aid was not explicitly made
available on the same basis as before. Section 34 restores the previous position.

PROVISION OF LEGAL SERVICES (SECTIONS 35-53)

Summary

148.

149.

The Act makes various changes about the provision of legal services and complaints
against lawyers. It reforms the law about lawyers' rights of audience and rights to
conduct litigation by:

e abolishing the Lord Chancellor's Advisory Committee on Legal Education and
Conduct (ACLEC) and creating anew body, the Legal Services Consultative Panel,
which will take over ACLEC's functions in advising the Lord Chancellor on
legal education, changes to authorised bodies' rules and the designation of new
authorised bodies;

« smplifying procedures for approving changes to rules and the designation of new
authorised bodies;

» giving the Lord Chancellor power, with the approval of Parliament, to change rules
which unduly restrict rights of audience or rightsto conduct litigation or the exercise
of such rights;

» establishing the principle that all barristers and solicitors should enjoy full rights
of audience, and in particular enabling employed advocates, including Crown
Prosecutors, to appear in the higher courtsif otherwise qualified to do so, regardless
of any professiona rules designed to prevent their doing so because of their
employed status; and

e enacting a statutory statement that lawyers' ethical duties override al their other
legal obligations.

The Act also amends the law about complaints against providers of legal services, and
makes various other changes (see paragraph 14 above). In particular, it:
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» widens the powers of the Law Society to investigate unprofessional conduct and
inadequate professional serviceby solicitors' firms, and to take action against them,;

* empowers the Legal Services Ombudsman to make binding determinations in
appropriate cases;

» provides for the appointment of a Legal Services Complaints Commissioner with
powers to investigate the complaints handling procedures of the professional
bodies, make recommendations and set targets; and

» enables the Lord Chancellor to require professional bodies to contribute towards
the cost of the Ombudsman and the Complaints Commissioner.

Background

Rights of audience etc.

150.

151

152.

153.

The background to these proposalsis set out in a consultation paper issued by the Lord
Chancellor’s Department in June 1998 - Rights of Audience and Rights to Conduct
Litigation in England and Wales: The Way Ahead.

Rights to appear as an advocate in court (rights of audience) and rights to do the
work involved in preparing cases for court (rights to conduct litigation) are governed
by the Courts and Lega Services Act 1990. The 1990 Act leaves it to ‘authorised
bodies (currently the Bar Council, the Law Society and the Institute of Lega
Executives) to set the rules which govern the rights of their members, subject to a
statutory approval process under which new or atered rules must be submitted for
the approval of the Lord Chancellor and the four ‘ designated judges’ (the Lord Chief
Justice, Master of the Rolls, President of the Family Division and Vice-Chancellor).
Before making their decisions the Lord Chancellor and designated judges receive
and consider the advice of the Lord Chancellor's Advisory Committee on Legal
Education and Conduct (ACLEC) and of the Director General of Fair Trading. The
Lord Chancellor and each of the designated judges must approve the application before
it can succeed. Applications for designation as a new authorised body follow a similar
procedure, with the additional requirement that the designation of the new body is made
by Order in Council subject to Parliamentary approval.

The Government believes that the existing approval procedures are convoluted and
dow, and that rights of audience are currently too restrictive. Some applications
for approval have taken several years to be processed, in part due to the need for
applications to meet the approval of severa parties. Rights of audience in the higher
courts (the House of Lords, Court of Appeal, High Court and Crown Court) remain
restricted to barristersin private practice and a small number of solicitor advocates.

The Act will make the Bar Council and the Institute of Legal Executives authorised
bodies for the purpose of granting rights to conduct litigation to their members. At
present the Law Society is the only body able to grant these rights; so currently only
solicitors are able to conduct litigation

Complaints handling

154.

The relevant professional body is responsible, in the first instance, for dealing with
complaints about the conduct or competence of one of itsmembers. Solicitors constitute
by far the biggest branch of thelegal profession, and complaints about them are handled
by the Office for the Supervision of Solicitors, whichisan arm of the Law Society. The
Law Saciety’ s powers to discipline solicitors are contained in the Solicitors Act 1974
(or, inthe case of solicitors practices’ incorporated as companies, in the Administration
of Justice Act 1985 which provided for that form of organisation). Serious disciplinary
cases are heard by the independent Solicitors Disciplinary Tribunal, which consists of
experienced solicitors and lay members appointed by the Master of the Ralls.
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The Legal Services Ombudsman was established by the Courts and Legal Services Act
1990. The current Ombudsman is Ann Abraham. Sheis responsible for overseeing the
complaints handling procedures of (currently) four professional bodies: the General
Council of the Bar, the Law Society, the Institute of Legal Executives and the Council
on Licensed Conveyancers. (The Ombudsman would also oversee any other bodies
authorised under the provisions of the 1990 Act — see paragraphs 151 above & 169
bel ow). The Ombudsman investigates all egations about the way in which aprofessional
body has handled a complaint against one of its members. She has power to make
recommendations to the professional body or the individual practitioner, including
recommendations that either should pay compensation or costs to the complainant.

The measures in the Act about complaints handling are motivated primarily by
concerns, expressed by the Legal Services Ombudsman and others, about the
performance of the Office for the Supervision of Solicitors (OSS). The OSS receives
over 2,500 cases a month. There are currently 17,000 unresolved cases and a waiting-
list of over 6 months. The Ombudsman criticised the OSS in her annual report for 1998,
“Modernising Justice” ... Modernising Regulation?, published on 30" June 1999.

Commentary

The Legal Services Consultative Panel

157.

158.

159.

160.

Section 35: Replacement of ACLEC by Consultative Panel. This section abolishes
the Lord Chancellor's Advisory Committee on Legal Education and Conduct, and
replacesit with anew Legal Services Consultative Panel.

The Lord Chancellor’'s Advisory Committee (ACLEC) was created by section 19 of
the Courts and Lega Services Act 1990. ACLEC's replacement, the Legal Services
Consultative Panel will differ from ACLEC in a number of ways but will continue to
fulfil much of ACLEC srole. The Act makes no provision for the number of the Panel’s
membership, which will be appointed by the Lord Chancellor. The Lord Chancellor will
be required to have regard to criteria setting out appropriate knowledge and experience
among the Panel’s membership (specified in new section 18A(2) of the 1990 Act as
inserted by this section).

The Panel’s general duty will be to provide the Lord Chancellor with any advice he
requires about legal services, legal education and related matters. It will have an active
role in assisting in the maintenance and development of standards in the education,
training and conduct of persons offering legal services. The Panel will be required
to draw up its own programme of work on these topics, to be agreed with the Lord
Chancellor, and will be able to make recommendations on particular issues when
appropriate. The Panel will also carry out a significant role in the system of statutory
approvals set out in Schedule 5 (see below), which inserts a new Schedule 4 into the
1990 Act.

This section also provides that the Panel cannot be sued for defamation in respect of
any advice it publishes. Thisisto ensure that the Panel is able to give frank advice to
the Lord Chancellor, and that it need not hesitate to point out, for example, if a body
applying for authorised status under the 1990 Act is corrupt or incompetently run, and
therefore unsuitable to be designated an authorised body.

Rights of audience and rightsto conduct litigation

161.

Section 36: Barristers and solicitors. This section provides that every barrister and
every solicitor has aright of audience before every court in relation to all proceedings.
These general rights were not present for solicitors in the 1990 Act. The section also
restates the current position, that all solicitors have rights to conduct litigation before
all courts. These rights are not unconditional; in order to exercise them, solicitors and
barristers must obey the rules of conduct of the professional bodies and must have
met any training requirements that may be prescribed (such as the requirement to
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complete pupillage in the case of the Bar, or to have obtained a higher courts advocacy
gualification in the case of solicitors who wish to appear in the higher courts).

Section 37: Rights of audience: employed advocates. This section provides that
Crown Prosecutors and other employed advocates (whether solicitors or barristers)
should enjoy the same rights of audience as if they were in private practice. It does so
by invalidating any professional rules that discriminate against qualified advocates on
the grounds of their employment status. It does not invalidate professional rules which
currently prevent employed advocates from exercising rights of audience on behalf of
their employers’ clients or other members of the public (although it does not prevent
professional rules from being amended to allow this).

Section 38: Employees of Legal Services Commission. This section ensures that
advocates and litigators employed by the Legal Services Commission, or by bodies
established by the Commission to provide services, can provide their services directly
to members of the public and without the need to receive instructions through asolicitor
or other person acting for the client. Without this section, they might be prevented from
doing so by professional rules.

Section 39: Rights of audience: change of authorised body. This section provides
that an advocate who has been granted and was entitled to exercise aright of audience by
one authorised body, for examplethe Bar Council, should retain that right if he becomes
a member of a different authorised body, for example the Law Society. Without this
section, they might be prevented from doing so by professional rules.

Section 40: Rightsto conduct litigation: barrister sand legal executives. Thissection
givesthe General Council of the Bar and the Institute of Legal Executivesthe power to
grant their members rights to conduct litigation. There will be no requirement to grant
such rights and it would be a matter for the authorised bodies to propose, subject to
approval under the provisions contained in Schedule 5, whether and in what form such
rights might be granted.

Section 41/Schedule 5: Authorised bodies: designation and regulations and rules.
Section 41 gives effect to Schedule 5 which replaces sections 29 and 30 of, and
Schedule 4 to, the Courts and Legal services Act 1990. The new Schedule 4 contains
simplified procedures by which the Lord Chancellor may:

» authorise bodiesto grant rights of audience and rights to conduct litigation;

» approve applications by such authorised bodies to alter their qualification
regulations or conduct rules; and

» revoke any authorisation of a body to grant rights of audience or rights to conduct
litigation.

New Schedule 4 also gives the Lord Chancellor a new power to alter the qualification
regulations or rules of conduct of an authorised body by order.

The existing procedures for approving applications by bodies for authority to grant
rights of audience or rights to conduct litigation, and for approving applications by
authorised bodies to alter their qualification regulations or conduct rules, have proved
slow and convoluted (see paragraph 151 above).

The new procedures do not contain the existing requirement for each of the designated
judges to approve an application before it can succeed, although the Lord Chancellor
must seek, and have regard to, their advice. An applicant body will first submit
its application to the Lord Chancellor. In the case of an application to become an
authorised body, the Lord Chancellor must consult the Legal Services Consultative
Panel (established by section 35), the Director-General of Fair Trading (DGFT), and
the designated judges. In the case of an application to amend an authorised body’s
regulations or rules, the Lord Chancellor will decide whether he needs to consult the
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Panel and/or the DGFT, but hewill berequired to consult the designated judges. He may
not refuse an application without having consulted the Panel. As now, new authorised
bodies will be designated by Order in Council, subject to Parliamentary approval by
the affirmative resolution procedure.

The Lord Chancellor currently has power to revoke a body’s authorisation, although
this has never been used. This power only applies to those bodies designated by
Order in Council (currently only the Institute of Legal Executives). At present, if the
Lord Chancellor believes there are grounds for revoking authorisation, he must seek
ACLEC sadvice. (ACLEC may aso advisethe Lord Chancellor onitsown initiativeto
revoke an authorisation.) The Lord Chancellor must then consult the designated judges,
each of whom must approve any proposed revocation.

The Act amends the revocation procedure to remove the requirement for each of the
designated judges to approve any proposed revocation before an Order in Council can
be made, and to refer to the Panel rather than ACLEC. The Lord Chancellor will also
be required to obtain the advice of the DGFT. An Order in Council revoking a body’s
authorisation will continue to be subject to Parliamentary approval by affirmative
resolution.

The Schedule will confer on the Lord Chancellor a new power to amend the
gualification regulations or rules of conduct of an authorised body by order, if he
considers that they place unreasonable restrictions on rights of audience or rights to
conduct litigation, or the exercise of those rights. He will be required to consult the
Panel, the DGFT and the designated judges before doing so; and hisorder will be subject
to Parliamentary approval by the affirmative resolution procedure.

Section 42: Overriding duties of advocates and litigators. This section imposes on
advocates and litigators a statutory duty to the court to act with independence in the
interestsof justice; and aduty to comply with their professional bodies' rulesof conduct.
Those duties override any other civil law obligation which a person may be under,
including the duty to the client or a contractual obligation to an employer or to anyone
else. A barrister, solicitor or other authorised advocate or authorised litigator must
refuse to do anything required, either by a client or by an employer, that is not in the
interests of justice (eg. suppress evidence). The purpose of this section isto protect the
independence of all advocates and litigators.

Section 43/Schedule 6: Minor and consequential amendments.Section 43 gives
effect to Schedule 6 which makes minor and consequential amendments to other Acts.
Paragraphs 1 to 3 of the Schedule provide that where an alteration to the Law Society’s
rules has been approved by the Lord Chancellor under the new procedure which will be
inserted into the Courts and Legal Services Act 1990, the alteration concerned needs no
further approval under the Solicitors Act 1974. Paragraph 5 gives the Lord Chancellor
anew power to impose reasonable time limits on the giving of advice under the 1990
Act; thisisin order to avoid the delays which have affected some applications for the
approval of rule aterations under the current procedure. The Schedule makes several
amendments which are intended to improve and clarify the drafting of the 1990 Act,
in particular it redefines ‘right of audience’ and ‘right to conduct litigation’ in order to
reflect the fact that it is possible to have aright in principle which cannot be exercised
in practice.

Part 111 of Schedule 14 makes transitional provisions. Paragraph 13 enablesthe Lord
Chancellor by order to make provisions in connection with the abolition of ACLEC.
Paragraphs 14 and 15 provide that the existing rules and regulations of the Bar Council
and the Law Society are deemed to have been approved, and that all existing barristers
and solicitors are deemed to have been granted full rights of audience before all courts
on their call or admission to the profession. Paragraph 16 preserves the effect of
section 83 of the Supreme Court Act 1981, which enables solicitors who have not
obtained the Law Society’s higher courts qualifications to exercise certain rights of
audience beforethe Crown Court when it sitsin areas specified in directions by the Lord
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Chancellor. Paragraph 17 provides that Ordersin Council designating other authorised
bodies (for example, the Institute of Legal Executives), and any aterations made in
the rules of such bodies which have been approved under the current provisions of the
Courtsand Legal Services Act 1990 will continue to have effect once those provisions
have been replaced.

Barristers and solicitors

176.

177.

178.

179.

180.

181.

182.

183.

184.

Section 44: Barristers employed by solicitors etc. This section enables a barrister
employedinasolicitors firmto providelegal services, including full rightsof audience,
direct to his employer’s clients. At present, solicitors employed by firms of solicitors
are treated by the Law Society’ s rules as being in private practice. They may therefore
offer their services to the public and, if they have the necessary qualifications, may
exercise full rights of audience.

In contrast, barristers employed by firms of solicitors are classified under Bar Council
rules as “non-practising”. This means that they may offer limited legal services to
members of the public but they have no rights of audience in any court under the Bar’s
rules, no matter how well qualified they are, and no matter how many years they may
have spent as barristersin private practice.

Section 44 disapplies Bar Council rules which impose a prohibition or limitation on
the provision of legal services by barristers employed by solicitors (or other authorised
litigators). It also providesthat barristers employed by solicitors etc. are ableto provide
legal services directly to the public, without the need to receive instructions through a
solicitor or other person acting for the client.

By virtue of section 40, the Institute of Legal Executives is authorised to grant its
members rights to conduct litigation. It is possible that others, such as Patent Agents,
may become authorised litigators in future.

Section 45: Feeson application for appointment as Queen’s Counsel. This section
provides for the Lord Chancellor to introduce a fee, payable by applicants for the rank
of Queen’s Counsel, to meet the cost of the appointment system.

Currently, the only power to charge afee in relation to Queen’s Counsel relates to the
Crown Office and its costs. These costs, which in 1999 were about £10,000, are limited
to the actual grant of Letters Patent to successful applicants.

However, most of the cost of the appointment system relates to the work involved in
processing applications and providing feedback to unsuccessful candidates who request
it. Indeed, most applications are unsuccessful - during the competition for 1998/99, only
69 of 553 applications were successful. Providing feedback is an increasing burden; so
far, over twice the number of unsuccessful applicants in the 1998/99 competition have
reguested it, asin the whole of the previous year.

Handling the applications and giving feedback to applicants, many of whom have
applied on previous occasions, is atime-consuming process, costing about £185,000in
1998/99. The Government intends to set a fee of £335 for the 1999/2000 competition
and, subject to any unexpected changes in the cost of running the competition or the
number of applicants, to review that figure every three years.

Section 46: Bar practising certificates. This section enablesthe Bar Council to require
barristers to hold a certificate in order to practise, and to charge for those certificates.
At present the Bar Council has no power to levy a compulsory subscription from its
members. The Government considersit right in principle that a regulatory body should
be able to charge fees to those who benefit from its regulation.

Section 46 enables the Bar Council to make rules prohibiting barristers from practising
unless authorised by a practising certificate. The rules could require the payment of
feesto the Bar Council for the issue of the certificates; these fees could vary according

26


http://www.legislation.gov.uk/id/ukpga/1999/22/section/44
http://www.legislation.gov.uk/id/ukpga/1999/22/section/44
http://www.legislation.gov.uk/id/ukpga/1999/22/section/45
http://www.legislation.gov.uk/id/ukpga/1999/22/section/46
http://www.legislation.gov.uk/id/ukpga/1999/22/section/46

185.

186.

187.

188.

189.

190.

191

192.

These notes refer to the Access to Justice Act 1999
(c.22) which received Royal Assent on 27th July 1999

to the circumstances of the individual barrister, for example whether he or she was
employed or in private practice. The Bar Council’ srules on practising certificates have
to be approved by the Lord Chancellor.

Subsection (2)(b) providesthat thetotal amount raised by the Bar Council fromtheissue
of practising certificates should not exceed that applied by the Council for the purposes
of the regulation, education and training of barristers. The Government does not believe
that barristers should be obliged to pay subscriptions for other non-regulatory functions
which they may not support. Subsection (3) givesthe Lord Chancellor, after consulting
the Bar Council, power to make an order subject to Parliamentary approval under the
affirmative resolution procedure, to extend the purposes for which the Council might
apply money generated from practising certificates.

Section 47: Feesfor solicitors practising certificates. This section enables the Lord
Chancellor, after consulting the Master of the Rolls and the Law Society, to make an
order amending the Solicitors Act 1974 to limit the purposes for which the Law Society
may use its income from practising certificate fees. The use of fees could be limited
solely to the regulation, education and training of solicitors, or could include any other
purposes that the Lord Chancellor considers appropriate. Any order would require an
affirmative resolution of both Houses of Parliament. The Law Society aready has a
power under section 11 of the 1974 Act to charge compulsory fees for the issue of
practising certificates. At present, the use the Society may make of this income is not
restricted. The Government has announced that it will not restrict the purposes for
which the Law Society may use its income from practising certificate fees for at |east
18 months after Royal Assent.

Section 48/Schedule 7: Law Society’s powers in relation to conduct of solicitors
etc.Section 47 gives effect to Schedule 7 which extends the powers of the Law Society
in relation to the practice, conduct and discipline of solicitors and clerks.

Paragraph 1 amends section 31 of the Solicitors Act 1974 which givesthe Law Society
the power to make rules as to professiona practice, conduct and discipline. This
amendment will give the Society the power to monitor compliance by solicitors with
the rules made under this section whether or not there has been a complaint about a
particular case.

Paragraph 3 inserts a new section 33A into the Solicitors Act which will alow the
Law Society to make rules, with the concurrence of the Master of the Rolls, requiring
solicitorsto provide details of bank accounts operated in connection with their practice
or any trust of which they are or were a trustee. Currently, the Society only has the
power to make rules concerning client accounts.

Paragraph 6 will alow the Law Society to close down a solicitors' firm that has been
the subject of frequent and serious complaints about inadequate professional service.
At present, the Society can only do thisin cases of dishonesty or financial impropriety.

Paragraph 7 concerns non-qualified employees of solicitors found guilty of dishonesty.
It will allow the Law Society and the Solicitors Disciplinary Tribunal to order that such
aperson may not be employed by any solicitors' firm. There would be right of appeal
against such an order made by the Society to the Tribunal. There is also a new power
allowing the Society to direct such a person to pay towards the costs of investigating
the matter.

Paragraph 11 amends section 44B of the Solicitors Act 1974 which gives the Law
Society the power to examine solicitors files. At present, the Society can only require
access to a solicitor’'s papers where a complaint about a particular case has been
received. However, the Society often receives general information about unsatisfactory
solicitors' firms. Paragraph 11 will allow the Society (in the shape of the OSS) to require
solicitors to produce documents and files when there are reasonabl e grounds to suspect
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that there has been professional misconduct by a solicitor or a breach of the Society’s
rules, or the professional services provided by asolicitor are not of an adequate quality.

Paragraph 13 gives the Law Society a new power to direct solicitors to pay any costs
incurred during the course of an investigation of professional misconduct or failure to
comply with rules. Currently the Society has power to order costs against solicitorsonly
in cases of inadequate professional service, not in more serious disciplinary matters.

The other provisions of Schedule 7 make equivalent amendmentsto the Administration
of Justice Act 1985 (incorporated practices), and other minor, technical amendments
to the 1974 and 1985 Acts.

Legal Services Ombudsman

195.

196.

Section 49: Powers of Ombudsman. This section extends the powers of the Legal
Services Ombudsman. It will allow her to make binding orders that a professional
body or individual practitioner pay compensation or coststo acomplainant. At present,
she can only make recommendations. Before such an order can be made, the body or
practitioner will be entitled to appear before the Ombudsman to make representations.

Section 50: Funding of Ombudsman by professional bodies. This section empowers
the Lord Chancellor to order a professional body to make an appropriate contribution
towards the cost of the Legal Services Ombudsman’s office. At present, these costs
are met by the taxpayer. The usual practice elsewhere is for ombudsman schemes to
be financed directly by the professions concerned. However, the Government does not
intend to use this power unless or until a Legal Services Complaints Commissioner is
appointed (see the commentary below on section 51).

Legal Services Complaints Commissioner

197.

198.

199.

200.

Section 51: The Commissioner. This section provides for the appointment of a Legal
Services Complaints Commissioner and gives effect toSchedule 8 (Legal Services
Complaints Commissioner) which makes detailed provision about the new post.
These largely mirror the provisions for the post of Legal Services Ombudsman (in
Schedule 3 to the Courts and Legal Services Act 1990) so that the two posts could be
combined, if considered appropriate. The Government has announced that it does not
intend to appoint a Commissioner for at least 18 months after Royal Assent, and then
only if a professiona body is fulfilling its responsibility for complaints inadequately.
Paragraph 10 of Schedule 8 alows for the appointment of an Acting Commissioner,
for example to undertake particular functions if there might be a conflict of interest if
the Commissioner undertook them.

Paragraphs 1 & 2 of Schedule 8 allow the Commissioner to make appropriate provision
for the discharge of hisor her functions, including their delegation to others, subject to
any directions made and published by the Lord Chancellor. Paragraphs 3 & 4 provide
for the remuneration of the Commissioner, and the appointment of staff and their pay
and pensions. Paragraph 5 requires the Commissioner to make an annual report, and
paragraph 6 provides for the audit of accounts.

Where (under section 52) the Lord Chancellor has directed the Commissioner to
exercise functions in relation to a professional body, paragraph 7 empowers the Lord
Chancellor to require that body to contribute towards the Commissioner’ s costs. It isin
these circumstances that the Lord Chancellor might also require the body to contribute
towards the costs of the Legal Services Ombudsman (see paragraph 196 above).

Section 52: Commissioner’s functions. This section sets out the powers of the
Commissioner, and provides for the Lord Chancellor to direct the Commissioner to
exercise one or more of those powers in relation to arelevant professional body. (The
relevant bodies are those supervised by the Legal Services Ombudsman — see paragraph
155 above). The Lord Chancellor may only make a direction when he considers that
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a body is not handling complaints against its members effectively and efficiently.
This means that the Commissioner’s powers might be brought into effect for some
professional bodies but not others.

Subsection (2) lists the Commissioner’s powers. These include the power to order a
professional body to produce a plan for improving its complaints-handling procedures.
If a body fails to produce or implement a plan, subsection (3) empowers the
Commissioner to impose apenalty, proportionateto the size of the body and the number
of complaints against it. The Lord Chancellor may set a maximum amount for any
penalty, by order subject to Parliamentary approval under the affirmative resolution
procedure (subsections (5) & (9)).

Public notaries

202.

C.

Section 53: Abolition of scriveners monopoly. This section ends the statutory
monopoly held by the Incorporated Company of Scriveners of London over notarial
work in the central London area. This monopoly was placed on a statutory basis by
section 13 of the Public Notaries Act 1801, and confirmed by section 6 of the Public
Notaries Act 1843 and section 57 of the Courts and Legal Services Act 1990. Section
53 provides that a notary may practise in the City of London or within three miles of
its boundaries, whether or not he isamember of the Scriveners Company.

* Notaries authenticate certain legal documents, mainly for use abroad, by signing
and sealing them. They also prepare legal documents for use abroad, undertake
conveyancing and probate work, translate foreign legal documents, administer
oaths and take affidavits.

APPEALS, COURTS, ETC. (PART IV - SECTIONS 54-73)

Summary

203.

204.

Part IV of the Act contains provisions to reform the system of appeals in civil and
family cases (including appeals by was of case stated); makes various changes relating
to the High Court and the Crown Court; facilitates the secondment of British judges
to international courts; enables inquests to be adjourned where a public inquiry has
been established that will investigate the deaths; prohibitsthe publication of information
likely to identify a child who is subject to proceedings under the Children Act 1989
in the High Court or a county court; and allows for children under 14 to attend adult
criminal trials.

» Appeal by way of case stated isaform of appea where the outcome of proceedings
is questioned on the basisthat it waswrong in law or outside the jurisdiction of the
court. The person gquestioning the outcome of the proceedings applies to the court
to state a case in writing for the opinion of the High Court.

Inrelation to civil appeals, the Act will:
» provide that permission to appeal may be required at all levelsin the system;

e provide that, where a second appeal would lie to the Court of Appeal, it will be
allowed to proceed only in limited circumstances;

e introduce a power for the Lord Chancellor to vary appea routes by secondary
legidation, with a view to ensuring that appeals generally go to the lowest
appropriate level of judge;

* ensure that cases which merit the consideration of the Court of Appeal can reach
that court; and
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» givethe Civil Division of the Court of Appeal flexibility to exerciseitsjurisdiction
in courts of one, two or more judges.

Together, these proposals areintended to ensure that appealsare heard at theright level,
and dealt with in a way which is proportionate to their weight and complexity; that
the appeal s system can adapt quickly to other developmentsin the civil justice system,
and that existing resources are used efficiently, enabling the Court of Appeal (Civil
Division) to tackle its workload more expeditiously.

The provisions relating to the High Court will:

e place on a statutory footing the powers of the High Court to deal with appeals by
way of case stated coming from the Crown Court;

» dlow judicia review applications, appeals by way of case stated and applications
for habeas corpuswhich relateto criminal matters, plusappealsfrominferior courts
and tribunalsin contempt of court cases, to be heard by a single judge of the High
Court, rather than, as now, by a Divisional Court of two or more judges;

» enable the High Court to impose a different sentence when it finds that a fine
defaulter has been committed to prisonillegally; and

e create a statutory post of Vice-President of the Queen’s Bench Division.

Background

207.

208.

200.

210.

211.

In his 1994-95 Annua Report on the Court of Appeal, the then Master of the Ralls,
Lord Bingham, stated that: “the delay in hearing certain categories of appeal inthe Civil
Division of the Court of Appeal has reached alevel which isinconsistent with the due
administration of justice”.

In his report Access to Justice (July 1996), Lord Woolf set out his proposals for the
reform of the civil justice system. At the heart of his proposals was the alocation of
civil casesto ‘tracks', which would determine the degree of judicial case management.
Broadly speaking, cases would be allocated to the small claims track, the fast track or
to the multi-track, depending upon the value and complexity of the claim. Theprinciple
that underlies this system of tracks is the need to ensure that resources devoted to
managing and hearing a case are proportionate to the importance and complexity of
that case. So that the benefits of these reforms should not be weakened on appeal, Lord
Woolf recommended that the system of appeals should be based on similar principles.

In 1996, Sir Jeffery Bowman chaired a Review of the Civil Division of the Court of
Appeal (Review of the Court of Appeal (Civil Division) - Report to the Lord Chancellor,
September 1997).

Sir Jeffery identified anumber of problems affecting the Court of Appeal. In particular,
he noted that the Court was being asked to consider appeals that were not of sufficient
weight or complexity to require two or three of the country’s most senior judges, and
which had sometimes already been through one or more levels of appeal. He also
concluded that existing provisions on the constitution of the Court were too inflexible
to deal appropriately with its workload. The Bowman report therefore recommended
changesto thejurisdiction and constitution of the Court of Appeal. The Lord Chancellor
has consulted on proposals to effect some of these changes (Reform of the Court of
Appeal (Civil Division): Proposals for change to Constitution and Jurisdiction, Lord
Chancellor’s Department, July 1998).

Due to the complex nature of routes of appea in family matters, Sir Jeffery
recommended that a specialist committee should examine this area with a view to
rationalising the arrangements for appeals in family cases in line with the principles
he had outlined for civil appeals generally. The Family Appeal Review Group, chaired
by Lord Justice Thorpe, published recommendations to this effect in July 1998. The
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Lord Chancellor will be consulting on his proposals in the light of this report during
the summer.

The provisions in the Act to alow certain matters to be heard by a single High Court
judge are also intended to ensure that the most appropriate use can be made of judicial
resources. On 22 March 1999, the Lord Chancellor invited Sir Jeffery Bowman to
conduct areview of the Crown Officelist. Sir Jeffery isdueto report by the end of 1999.
No changes affecting cases listed for hearing by the Crown Office will be implemented
until Sir Jeffery has reported.

The Crown Office is the administrative office in the High Court responsible for the
specia supervisory and appellate jurisdiction of the Queen’s Bench Division (QBD).
Under that jurisdiction, the QBD oversees the legality of decisions by inferior courts
and tribunals, ministers, local authorities and other executive bodies.

Commentary

Appeals

213.

214.

215.

Section 54: Permission to appeal. This section alows rules of court to provide, for all
levels of court, that the permission of the court is needed to exercise aright of appeal
in a civil case. At present, permission is required for most cases going to the Civil
Division of the Court of Appeal, but not elsewhere. In future, it is proposed that, with
few exceptions, ruleswill require permission to appeal to be obtained for all appealsto
the county courts, High Court or Civil Division of the Court of Appeal. The exceptions
will include orders affecting the liberty of the individual; (appeals against committal to
prison, refusal to grant habeas cor pus, and the making of secure accommaodation orders
under section 25 of the Children Act 1989 are currently excepted from the requirement
to seek permission to appeal to the Court of Appeal). There will be no appeal against a
decision of the court to give or refuse permission, but thisdoes not affect any right under
rules of court to make afurther application for permission to the same or another court.

A secure accommodation order enables alocal authority to placeachildin carein
accommodation which is designed to restrict his or her liberty.

Section 55: Second appeals. This section provides that, where a county court or the
High Court has decided a matter brought on appeal, there will be no possibility of
a further appeal of that decision, unless the appeal would raise an important point
of principle or practice, or there is some other compelling reason it to be heard. All
applications for permission to bring a further appeal must be made to the Court of
Appeal, regardless of the court which heard the first appeal. If permission is given, the
appeal will be heard by the Court of Appeal.

Section 56: Power to prescribe alternative destination of appeals. This section
enables the Lord Chancellor to vary, by order, the routes of appea for appeals to
and within the county courts, the High Court, and the Civil Division of the Court of
Appeal. Before making an order, the Lord Chancellor will be required to consult the
Heads of Division, and any order will be subject to Parliamentary approval under the
affirmative resolution procedure. The intention is that the following appeal routes will
be prescribed:

» infast track cases heard by a district judge, appeals will be to a Circuit judge;
e infast track cases heard by a Circuit judge, appeals will beto aHigh Court judge;

e inmulti-track cases, appeals against interlocutory decisions by adistrict judge will
be to a Circuit judge, by a master or Circuit judge to a High Court judge, and by a
High Court judge to the Court of Appeal; and

* in multi-track cases, appeals of fina orders will be to the Court of Appesal,
regardless of the court of first instance.
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The Heads of Division are the Lord Chief Justice, the Master of the Rolls, the President
of the Family Division, and the Vice-Chancellor.

A decisionisinterlocutory if it does not determine the final outcome of the case.
Masters are judicial officers of the High Court who decide interlocutory issues.

The Lord Chancellor will also use this power to determine routes of appea in
family matters. Whilst his proposals for civil non-family appeals have been subject to
widespread consultation, this has not been the case for family appeals. Although the
Lord Chancellor proposes that the appeal routes in family cases will be based upon
similar principles, the exact way in which the Lord Chancellor will use this power in
family cases will be subject to further consultation.

Section 57: Assignment of appealsto Court of Appeal. This section provides for
the Master of the Rolls, or alower court, to direct that an appeal that would normally
be heard by a county court or the High Court should be heard instead by the Court of
Appeal. The power conferred on courts below the Court of Appeal by this section will
be subject to rules of court.

Section 58: Criminal appeals. minor amendments. This section makes minor
amendmentsto existing legislation on criminal appeals. The need for these amendments
came to light in the course of preparing a Bill (for a future session of Parliament) to
consolidate the law in this area.

Subsections (1) and (4)-(6) provide for rights of appeal against an order returning
someone to prison to serve the remainder of a sentence from which he or she has been
released early (under Part 11 of the Criminal Justice Act 1991).

Subsection (2) makes it clear that, where the Court of Appeal has ordered a retrial
that has not begun within two months of that order, the Court can set aside the order
for retrial if it decides that a verdict of acquittal should be entered because of the
delay. Subsection (3) makes clear that the Court of Appeal can dea with appeals
against Crown Court convictions for summary offences that were linked with more
serious offences committed to the Crown Court. Subsection (7) ensures that the same
right to appeal against a Crown Court decision in a case originally dealt with by a
magistrates’ court applies to a sentence to detention by a Y outh Court as to a sentence
of imprisonment.

A summary offence is one that (unless linked to more serious offences) can only be
tried by amagistrates’ court.

Civil division of Court of Appeal

221.

222.

Section 59: Composition. This section makes provision about the number of judges of
which a court must be constituted for the Court of Appeal to hear appeals. Currently,
section 54 of the Supreme Court Act 1981 provides that the Court of Apped is
constituted to exercise its jurisdiction if it consists of an uneven number of judges not
less than three (or two judgesin certain limited circumstances). Section 59 of this Act
amends section 54 of the 1981 Act to allow the M aster of the Rolls, with the concurrence
of the Lord Chancellor, to give directions about the minimum number of judges of
which acourt must consist for specified types of proceedings. Subject to any directions,
the Master of the Rolls, or aLord Justice of Appeal designated by him for the purpose,
will be able to determine the number of judges to hear any particular appeal.

Section 60: Calling into question of incidental decisions. This section takes account
of the abalition (by section 70) of the post of registrar of civil appeals, by substituting
for section 58 of the Supreme Court Act 1981 a provision that incidental decisionsby a
singlejudge or any officer or member of staff of the Court of Appea may be challenged
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as prescribed by rules of court. No appeal shall lieto the House of Lordsfrom adecision
which may be challenged under such rules.

Under paragraph 2 of Schedule 1 to the Civil Procedure Act 1997, it ispossiblefor rules
of court to devolve functions of the court to officers or other staff of the court.

High Court

223.

224.

225.

226.

227.

Section 61: Cases stated by Crown Court. The Supreme Court Act 1981 gives the
High Court specific powers to deal with appeals by way of case stated coming from a
magistrates court. However it does not do the same for cases coming from the Crown
Court. This section provides a statutory footing for the powers of the High Court to
deal with appeals by way of case stated coming from the Crown Court. It enacts a
recommendation made by the Law Commission in its 1994 Report Administrative Law:
Judicial Review and Statutory Appeals.

Section 62: Power to vary committal in default. This section closes a loophole in
section 43 of the Supreme Court Act 1981, which came to light in the recent case of
Regina v & Helens Justices ex parte Marlene Ann Jones and others. Section 43 of
the 1981 Act provides that the High Court may, instead of quashing a conviction that
has wrongfully been imposed by a lower court, amend it by substituting any sentence
which the lower court had power to impose. In the St Helens case, the Court of Appeal
found that this power, to substitute a sentence, did not apply when the Court quashed
a decision to commit a fine defaulter to prison, because the committal was not the
sentence originally imposed on conviction. This had the effect of leaving the original
sentences (the fines) outstanding.

Section 62 thereforeinsertsanew section 43ZA into the 1981 Act to cover thissituation.
The new section provides that, where the High Court quashes a decision of a lower
court to commit afine defaulter to prison, the High Court may deal with the person in
any way that thelower court could have. The effect isthat the High Court can quash the
incorrect committal and reconsider the casein the light of the present circumstances of
the wrongfully committed offender.

Sections 63-65: Criminal causes and matters; contempt of court; habeas cor pus.
These sections will allow certain cases to be routinely heard by a single judge of the
High Court. The route of appeal for these cases is to the House of Lords, but the
Administration of Justice Act 1960 provides that the House of Lords will only hear
appealsfrom aDivisiona Court of the High Court. Sections 63-65 amend the 1960 Act,
so that the House of Lords can hear appealsfrom asingle High Court judge. It will then
be possibleto makerulesof court to providefor these casesto be heard by asinglejudge,
while enabling the judge to refer particularly complex cases to a Divisional Court.

The casesin question are:

* judicia reviews and appeals by way of case stated in criminal causes and matters
(section 63);

» appealsfrominferior (civil and criminal) courts and tribunals in contempt of court
cases (section 64); and

e applications for habeas corpusin criminal cases (section 65).

A Divisional Court is composed of two or more High Court judges.

Crown Court

228.

Section 66/Schedule 9 - Enfor cement of community orders. Section 66 gives effect
to Schedule 9 which changes the way in which breaches of certain community orders
imposed by the Crown Court are dealt with. Where the sentencing judge has so
directed, the breach will return directly to the Crown Court, rather than going first to
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amagistrates court as now. The Schedule also provides that applications to revoke a
relevant Crown Court community order will be made to the Crown Court and not to
amagistrates’ court.

* The relevant community orders are the first 4 listed in the second part of Annex
B to these Notes.

Breaches and revocations of drugs treatment and testing orders are automatically dealt
with by the court that made the order. Schedule 9 does not change this.

Section 67: Time limits where accused sent for trial.Section 67 makes various
amendments to earlier Actsto facilitate the implementation of section 51 of the Crime
and Disorder Act 1998, which provides for indictable-only cases to be sent directly to
the Crown Court for trial, without formal committal proceedingsin amagistrates’ court.
The new arrangements are currently being piloted in several parts of the country.

Indictable-only cases can only be tried by the Crown Court, i.e. not by a magistrates
court.

Schedule 3 of the 1998 Act provides for regulations to be made about the service
of evidence in cases sent to the Crown Court under section 51 of the 1998 Act. The
intention was to set afixed timetable to ensure these cases proceeded speedily. But the
regulations can only set a single period for serving evidence which appliesto all cases.
Some cases are more complex than others, and reguire more preparation time. So the
regulations made for the pilots had to prescribe atime limit of one year, to ensure the
requirement could be met in more complex cases. This length of time is not necessary
in the vast majority of cases. Section 67(1) therefore amends the 1998 Act to give the
judge discretion to extend the period set by the regulations. This will allow a shorter
period to be set in the regulations.

Section 67(2) amends section 13 of the Criminal Procedure Investigations Act 1996 to
provide for the time by when the prosecutor must disclose unused material in cases sent
for trial without committal proceedings.

Section 67(3) amends section 22 of the Prosecution of Offences Act 1985 to allow the
Crown Court to extend time limitsin the preliminary stages of cases sent for trial under
section 51 of the 1998 Act.

Judges etc.

233.

234.

235.

Section 68: Judges holding officein European or international courts. Thissection
makes it possible to appoint British judgesto international courts, without those judges
having to resign judicia office in the United Kingdom. This will guarantee that
seconded judges can resume office in the UK when their secondment ends, making
such appointments more attractive and so ensuring that this country can play its full
part in these courts.

Section 68 appliesto any court of the European Union and any other international court
(e.g. the International Court of Justice in the Hague) designated by the Lord Chancellor
or the Secretary of State for Scotland. (The European Court of Human Rights is
excluded by the second paragraph (b) in subsection (2) because similar provisions for
that court already exist in the Human Rights Act 1998.)

Subsection (3)(a) & (b) ensuresthat seconded judgeswill not be paid their UK salaries,
or receive pension benefits under a UK judicial pensions scheme, while working for an
international court. Subsection (3)(c) provides that a seconded judge should not count
towards any statutory maximum complement of a UK court while working abroad; and
subsection (5) allows the relevant minister to deal with any problems (including the
temporary breach of a maximum complement) that may arise when a judge returns to
office here.
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Section 69: Vice-president of the Queen’s Bench Division. This section puts on a
statutory footing the existing practice of the Lord Chancellor appointing, at the request
of the Lord Chief Justice, a senior member of the Court of Appeal to assist the Lord
Chief Justice in his administrative duties as president of the Queen’s Bench Division
of the High Couirt.

Section 70: Registrar of civil appeals. This section abolishes the post of registrar
of civil appeals. The registrar of civil appeals is a judicia officer provided for
by Schedule 2 to the Supreme Court Act 1981. The post has both judicial and
administrative functions. The administrative functions have now been taken over by a
civil servant appointed to manage the Civil Appeals Office.

Court proceedings

238.

230.

240.

D.

Section 71: Adjournment of inquest in event of judicial inquiry. This section
provides for the indefinite adjournment of an inquest when a judicia inquiry is
established that would constitute adequate investigation into the death or deaths
concerned. The intention is to prevent duplication of proceedings which can cause
unnecessary distress to the bereaved and other witnesses. Subsection (4) allows for
the coroner to resume the inquest after the completion of the inquiry in exceptional
circumstances, for example if there was a doubt whether the death had in fact been
caused by the incident subject to the inquiry.

Section 72: Reporting of proceedings relating to children. This section amends
section 97 of the Children Act 1989 to prohibit the publication of information
identifying a child who is (or has been) the subject of proceedings under that Act in
the High Court or a county court. Section 97(4) of the 1989 Act allows the court to
authorise publication wherethat isintheinterests of the child. Section 72 unifiesthelaw
on the reporting of Children Act casesin al levels of court, by extending the existing
prohibition which applies only to magistrates courts.

» For this purpose, a child means any person under 18 years of age.

Section 73: Power to allow children to attend criminal proceedings. Section 73(1)
permits children under 14 to attend criminal trials in England and Wales, with the
consent of the court. It does so by amending section 36 of the Children and Y oung
Persons Act 1933, which prohibits children (that is, young people under the age of 14)
from attending criminal trialsunlessthey areadefendant, awitness, aninfantinarms, or
their presenceisrequired for the purposes of justice. Section 73(2) makes acomparable
change for Scotland. The purpose of this section isto allow children to visit courts for
educational purposes.

MAGISTRATESAND MAGISTRATES COURTS (PART V - SECTIONS

74-97)

Summary

241.

242.

Part V of the Act contains provisions to reform the organisation and management of
the magistrates’ courts service; to unify the stipendiary bench; and to extend and clarify
the powers of civilians to execute warrants.

The Government’s objective is to develop a magistrates courts service which is
effectively and efficiently managed, at a local level by local people, within a
consistent national framework. The Government announced its plans for developing
thisframework in statementsto both Houses of Parliament on 29 October 1997 (Official
Report, Lords, cols. 1057-1067; Commons, cols. 901-914). As part of this programme
of reform, the Act:
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» reforms the organisation and management of the magistrates’ courts by:

o creating more flexible powers to alter the various territorial units that make up
themagistrates’ courts service, and to allow summary casesto be heard outside
the commission areain which they arise;

o establishing a single authority to manage the magistrates courtsin London;

o providing for acode of conduct for members of magistrates’ courts committees
(MCCs) and the panels that select them, and expanding the potential
membership of MCCs by removing the limit on co-opted members;

o giving the Lord Chancellor powersto require MCCsto procure common goods
and services where this will lead to more effective or efficient administration,
and to direct MCCs to implement recommendations of the Magistrates Courts
Service Inspectorate;

o removing the requirement for justices chief executives to be qualified
lawyers, and transferring responsibility for certain administrative functions
from justices' clerksto justices’ chief executives;

» unifiesthe provincial and metropolitan stipendiary magistrates into a single bench
of District Judges (Magistrates’ Courts), able to sit in any magistrates' court in the
country;

* removesthe requirement for lay magistratesto sit as judges in the Crown Court on
committals for sentence; and

e extends and clarifies the powers of civiliansto execute warrants.

Background

Organisation and management of the magistrates courts service

Altering territorial units

243.

244,

245.

246.

247.

The administration of the magistrates’ courts service is based on three organisational
units - the magistrates' courts committee (MCC) area, the commission area and the
petty sessions area.

New powers to change organisational units reflect the Government’s intention to
develop a more coherent geographical structure for the criminal justice system as a
whole. Common boundaries should enable the various criminal justice agenciesto co-
operate more effectively.

The M CC areaistheunit on which the administration of the courtsisbased. MCCsare
the bodies responsible for the administration of the magistrates courts service. There
are currently 84 MCCs in England and Wales. Each MCC appoints a justices’ chief
executive to manage the courtsin its area.

The Justices of the Peace Act 1997 already provides power to change the boundaries of
MCC areas. The Government believesthat astructure with fewer and larger areaswould
be more efficient and effective. The number of MCCs has been reduced in recent years,
and will continue to reduce as part of the policy of a greater alignment of boundaries
between criminal justice agencies.

The commission area is the unit on which the appointment of magistrates and the
jurisdiction of the magistrates courts to hear summary cases is based. Magistrates are
appointed to a particular commission area, on the basis of where they reside; and most
summary offences must be tried in the commission areawhere the alleged offence took
place.
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Historically, MCC and commission areas have aligned with one another and with
county and metropolitan county borders. However, most commission areas are defined
in primary legislation, and can be changed by secondary legislation only to reflect
changes in local government boundaries. Increasingly there are MCCs that cover two
or more commission areas. These MCCs can only transfer magistrates or cases between
those areas in strictly prescribed circumstances. The ability to change commission
area boundaries is intended to enable MCCs to alocate cases and deploy magistrates
between the courtsin their MCC area more effectively and efficiently.

MCC areas consist of one or more petty sessions areas. Petty sessions areas are defined
in terms of local authority boundaries, and some are broken down into smaller areas
called petty sessional divisions. These are the benches, the basic unit of local court
organisation.. The definition of these areas in terms of local authority boundaries can
limit an MCC’ s ability to organise itsinternal structure effectively, particularly where
an amalgamation of MCCs has occurred. As aresult, the full benefits of amalgamation
may not be realised.

The Act redefinesthe basis of these units, to allow M CCsto decidethe most appropriate
and efficient structure for their area. It aso removes the artificial distinction of
terminology between a petty sessions area and a petty sessional division.

Constitution and funding of MCCs

251

252.

Each MCC comprises up to 12 members and is composed primarily of lay magistrates,
appointed by their peers, who undertake the task in addition to their magisterial duties.
Individual s are appointed to the MCC on the basis of their skillsand experience. Where
an MCC believes that additional skills are required which cannot be found amongst
the applicants for membership of the MCC, they may co-opt individuals who need not
be magistrates. Currently the number of co-options is limited to two. These may be
in addition to the maximum membership of twelve. In addition, the Lord Chancellor
may appoint up to two individuals to an MCC. Neither lay magistrates nor co-opted
and appointed non-magistrates receive remuneration for their committee work. The Act
removes the limit on the number of co-opted and appointed members, and provides
power for MCCs to remunerate those members.

Local authorities are responsible for providing the accommodation that an MCC
requires for the magistrates’ courts in its area and for paying the expenses the MCC
incurs. Local authorities recoup up to 80% of the net cost from the Lord Chancellor’s
Department in the form of specific grant. In caseswhere an M CC areaencompasses two
or more authorities, the costs and accommodation are divided between the authorities,
but a*“lead” authority is appointed to receive the grant and pay the expenses.

A single authority for London

253.

The Greater London area comprises a significantly larger number of MCCs (22) and
local authorities (33) than any other area. The consequences of this for issues like
funding and accommaodation make amalgamation under the provisions of the Justices
of the Peace 1997 impractical. The Act creates a Greater London Magistrates Courts
Authority, with specia provision for itsfunding, accommodation, constitution and other
necessary powers to enable the existing MCCs to be amalgamated effectively.

Justices’ clerksand justices chief executives

254.

Most cases in magistrates’ courts are heard by magistrates who are not qualified
lawyers. They rely heavily on the legal advice of justices' clerks and their deputies,
acting as court clerks. All justices' clerks are legally qualified and can exercise certain
powers of magistrates. Some of these powers are conferred on them by particular
statutes and some are del egated to them by rules. (Section 45 of the Justices of the Peace
Act 1997 provides for rules to delegate functions exercisable by a magistrate acting
aloneto justices’ clerks or staff appointed to assist them.)
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The post of justices’ chief executive (JCE) was introduced in 1994, since when every
MCC has appointed a JCE. The JCE supports the MCC in planning and managing
the efficient and effective administration of the courts within the area of the MCC.
At present, however, justices' clerks continue to be responsible in statute for many
administrative matters. In practice many of these tasks are delegated to other staff.
Last year, the Government published a consultation paper about the functions of
justices' clerks (The Future Role of the Justices' Clerk, Lord Chancellor’ s Department,
September 1998).

The provisions in the Act about the qualifications and functions of justices’ chief
executives are intended to clarify their role and the lines of responsibility and
accountability between the JCE, the MCC and the other staff of the MCC. In particular
they facilitate a greater separation of the legal and administrative functions carried out
by justices’ clerks and JCEs . The primary function of justices’ clerks will continue to
be the giving of legal adviceto lay magistrates. Under the new management structure,
the JCE will be able to delegate any administrative function to any member of staff,
including the justices’ clerks, depending on local needs.

Unification of the stipendiary bench

257.

258.

259.

Stipendiary magistrates are qualified lawyers who are appointed to sit as full-time
professional judges in magistrates courts. They support and complement the work
of the lay magistracy, in particular helping to maintain consistency with respect to
sentencing. Stipendiary magistrates usually sit alone, whereas lay magistrates sit in
benches of at least two. There are currently 92 stipendiary magistrates in England and
Wales, and some 30,000 lay magistrates.

Metropolitan stipendiary magistrates can sit in the London commission areas and the
counties of Essex, Hertfordshire, Kent and Surrey. Provincia stipendiary magistrates
are appointed to a particular commission areain the rest of England and Wales.

In April 1998, the Government published a Consultation Paper about creating aunified
stipendiary bench with national jurisdiction (Unification of the Stipendiary Bench:
Consultation Paper, Lord Chancellor’s Department, April 1998) in order to increase
the efficiency of the administration of justice at summary level.

Committals for sentence

260.

261.

Currently, cases committed to the Crown Court for sentence must be heard in the Crown
Court by a bench composed of a High Court Judge, Circuit Judge or Recorder sitting
with between two and four justices of the peace. In October 1997, a hew procedure
was implemented requiring defendants to indicate how they intend to plead before the
decision is made about whether the case should be heard in the magistrates’ court or
the Crown Court (section 17A of the Magistrates Courts Act 1980, as amended by
section 49 of the Criminal Procedure and Investigations Act 1996). This has led to an
increase in the number and seriousness of cases committed to the Crown Court solely
for sentence. (Previoudly, all more serious cases were committed for trial, although
many defendants subsequently pleaded guilty).

The changein procedure has meant that magi strates are dealing in the Crown Court with
cases which are outside their normal range of experience. Last year, the Government
issued a consultation paper (Magistrates sitting as judges in the Crown Court, Lord
Chancellor’s Department, August 1998) which examined the role of magistratesin the
Crown Court. The majority of responses agreed that the requirement for magistrates to
sit on committals for sentence should be removed.

Execution of warrants

262.

Until now, the police have been primarily responsible for arresting fine defaulters and
people who breach community sentences. Increasingly, however, some police forces
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have given this work a low priority. The Government therefore intends to transfer
responsibility for the execution of warrants from the police to the magistrates’ courts;
and to enabl e the courts to obtain information from other Government agenciesto help
trace fine defaulters and those in breach of community sentences. Fines worth over £50
million werewritten off in 1997-98, and it isestimated that inability to trace the offender
could account for as much as 30% of thistotal. The Government’ s objectiveisto ensure
that fines and community sentences are seen as credible and effective punishments, by
ensuring that they can be effectively enforced.

A number of MCCs already employ civilian enforcement officers (CEQOs), who work
with the police under local arrangements. However, under current legislation, the
powers of CEOs are unclear in certain respects. In order to enable the courts to take
on this new function effectively, the Act contains provisions to clarify and extend
the powers of appropriate civilians to execute certain kinds of warrant issued by a
magistrates’ court.

The Act will make it possible for a magistrates’ court to issue a warrant in such terms
that it can be executed by any constable within hisown police area; any CEO employed
by aprescribed authority for any areanamed in the warrant; any authorised employee of
any company or firm authorised by the court’sown MCC, or any other individual named
in the warrant, without the warrant having to specify which. While it is not intended
that courts should address warrants to the CEOs of other MCCs as a matter of routine,
they will be able to do so where appropriate (e.g. two MCCs might reach an agreement
to enforce one another’ s warrants, either in individual cases or on a continuing basis).

Commentary

Territorial organisation

265.

266.

267.

268.

269.

Section 74: Commission ar eas. This section enables the boundaries of all commission
areas to be changed by secondary legidation. It empowers the Lord Chancellor of his
own volition, or following a proposal from a relevant magistrates courts committee,
to combine commission areas or parts of commission areas or otherwise adjust
commission area boundaries, after consulting the parties concerned. It also establishes
the procedural framework for changing commission areas by secondary legislation. The
new power replaces Her Majesty’ s power under section 2(3) of the Justices of the Peace
Act 1997 (“JPA 1997") to alter, by an Order in Council, the boundaries of commission
areas in Greater London (apart from the City of London).

Section 74 is concerned exclusively with changes to commission areas instigated for
magistrates’ courts purposes, not as aconseguence of local government re-organisation.
Changes to commission areas to reflect local government boundary changes will
continue to be made under sections 19 and 26 of the Local Government Act 1992 or
sections 55 and 63 of the Local Government (Wales) Act 1994 as necessary.

Section 75: Petty sessions areas. This section redefines petty sessions areas in terms
of commission areas, and removes the unnecessary distinction between petty sessions
areas and petty sessiona divisions (see paragraphs 149-150 above). It also makes
consequential amendments to the procedural framework for changing petty sessions
areas by secondary legisation and incorporates a power to amend the names of petty
sessions areas within the general order-making power, but does not change the way in
which these procedures operate.

The principal purpose of section 75 is to provide MCCs with greater flexibility to
change their petty sessions areas. This flexibility is currently restricted by the use of
local government boundaries as the basis for defining petty sessions areas.

Section 76/Schedule 10: Areas: consequential provision.Section 76 and Schedule 10
make further changes consequential on the changes relating to commission areas and
petty sessions areas.
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Section 76(1) removes the automatic right of the Lord Mayor and the aldermen of the
City of London to be magistrates by virtue of their office. The Lord Mayor and the
aldermen currently have special rights originally granted to them in a charter of 1741
by King George Il. They are the only people in the country who have the right to be
magi strates through election as aldermen.

Infuture, the Lord Mayor and the aldermen will only becomejustices of the peace after
passing through the sel ection procedure that appliesto al other magistratesin England
and Wales.

Section 77: Youth courts. This section provides a common statutory framework,
applicable throughout the country, for the establishment of panels of magistrates to
sit in youth courts. Detailed provisions for the appointment of youth panels and the
constitution of youth courtswill be contained in rules.

At present, the second Schedul e to the Children and Y oung Persons Act 1933 provides
different arrangements for the “metropolitan area’ (the City of London and the Inner
London boroughs) and the rest of the country. In the metropolitan area, members
of youth panels and youth court chairmen are nominated by the Lord Chancellor.
Elsewhere, they are appointed by the local bench. The Government believes there
should be a uniform approach, and intends to consult on the arrangements to be
preferred. The new provisionsallow for different arrangementsto continuefor different
areas for the interim period.

Part V of Schedule 14 contains transitional provisions about territorial organisation.
Paragraphs 19 and 20 require the first orders specifying commission areas and petty
sessions areasto list all such areasin England and Wales. This ensuresthat, for the first
time, these will al be listed in the same place. Paragraph 21 allows the current Lord
Mayor and aldermen to remain justices asif they had been appointed under the existing
arrangements. Paragraph 28 preserves for the time being the existing combined youth
court panel for the metropolitan area.

Justices

275.

276.

277.

Section 78/Schedule 11: Unification and renaming of stipendiary bench. This
section establishes a unified bench of professional judges to sit in magistrates' courts.
It aso creates a new judicial title for stipendiary magistrates, who will in future
be caled District Judge (Magistrates Courts). It gives effect to Schedule 11 which
makes consequential changes to other Acts, including providing for District Judges
(Magistrates’ Courts) to sit alone in ayouth court.

The purpose of section 78 is to create a unified national bench which can be deployed
anywhere in the country to deal with fluctuations in workload or particularly complex
cases. The new title is intended to recognise more fully the status of stipendiary
magi strates as members of the professional judiciary.

Section 78 replaces sections 11-20 of the JPA 1997, which contain separate provisions
for metropolitan and provincial stipendiary magistrates. The main differences from the
existing provisions are as follows.

* A District Judge (Magistrates' Courts) has jurisdiction for every commission area
(new section 10C(1)).

e A Senior District Judge (Chief Magistrate) will be appointed as a national head
of all District Judges (Magistrates’ Courts) (section 10A(2)). Currently, thereisa
Chief Metropolitan Stipendiary Magistrate, but no equivalent head of the provincial
stipendiary bench.

e TheLord Chancellor will be able to remove a District Judge (Magistrates Courts)
from office on the grounds of “incapacity or misbehaviour” (section 10A(3)).
Currently, the Lord Chancellor can remove a metropolitan stipendiary from office
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on the grounds of “inability or misbehaviour”. Provincial stipendiary magistrates
can only be removed from office on the Lord Chancellor’s recommendation, but
no criteria are specified in statute (section 11(3)(b) of the JPA 1997). The test and
procedure for removal have been unified to remove this inconsistency. The word
“incapacity” hasreplaced “inability” to bring thelanguageinto line with that which
appliesto circuit judges.

* The Lord Chancellor may appoint Deputy District Judges (Magistrates' Courts)
(new section 10B(1)). Unlike the appointment of acting stipendiary magistrates
under the current provisions, these appointments are not limited to 3 months
duration, or permitted solely for the purpose of avoiding delays in the
administration of justice.

e Section 10A(1): a7 year general qualification is defined in the Courts and Legal
Services Act 1990 as “aright of audience in any class of proceedingsin the county
courts or magistrates’ courts’.

Section 10D(2): The Stipendiary Magistrates Act 1858 allowed asingle stipendiary
to exercisethejurisdiction of two lay justices. Any express provisionto the contrary
made after the date that Act came into force survives by virtue of this subsection.

Section 79: Justicesnot to sit on committalsfor sentence. This section enablesacase
committed to the Crown Court for sentence to be heard by a High Court Judge, Circuit
Judge or Recorder sitting alone.

Section 80: Jurisdiction over offences outside area. This section enables either
the prosecution or the defence to apply to have a summary case transferred to a
magistrates court in another commission area. It gives the Lord Chancellor powers
to make regulations setting out the criteria which should be considered by a court in
determining an application and specifying circumstances in which a court must grant
or refuse an application.

At present, apart from a few exceptions (e.g. where several defendants are to be tried
together), all summary offences must betried by amagistrates' court inthe commission
area where the alleged offence was committed. Section 80 allows for a case to be
transferred to a more convenient or appropriate magistrates court that is outside the
commission area. Reasonsfor such atransfer might include the security or convenience
of witnesses, the circumstances of the defendant or the facilities of the court-house.

Part V of Schedule 14 makestransitional provisions about justices. Paragraphs 22-23
provide for existing stipendiary magistrates to become District Judges (Magistrates
Courts) automatically and for acting stipendiary magistrates to become Deputy District
Judges (Magistrates Courts) for the remainder of the period for which they are
authorised to act. Paragraphs 24-25 preservetheir pension rights. Paragraph 27 provides
that section 79 (Justices not to sit on committals for sentence) does not apply to any
proceedings that have already begun when that section comesinto force.

Magistrates' courts committees (MCCs)

282.

283.

Section 81: Areas outside Greater London. This section removes the definition
of MCC areas in terms of local government boundaries (and re-enacts the existing
procedure for changing MCC areas outside Greater London as sections 27A & 27B
of the JPA 1997). MCCs are currently based on local government areas, except where
there have been changes in the interests of efficient administration under section 32 of
the JPA 1997 (in which case they are based on the area defined in the order under that
Act). In future, MCC areas will be as specified by the Lord Chancellor by order.

Section 82: Constitution of committees outside Greater London. This section
replaces the existing provisions of the JPA 1997 about the constitution of MCCs. The
new provisions differ in the following respects. They do not apply to Greater London
(or re-enact the automatic right to reserved seats on the Inner London MCC for the Chief
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Stipendiary Magistrate and two other stipendiary magistrates). They do not re-enact the
current limits (of 2) on the number of additional members who may be co-opted by
an MCC or appointed by the Lord Chancellor. They provide power to remunerate co-
opted or appointed members. They allow regulations to make different provisions for
MCCsin different parts of the country.

The main purpose of these changes is to increase the ability of MCCs to determine
their own membership and to assist in attracting and retaining co-opted and appointed
members.

Section 83: Greater London Magistrates Courts Authority. This section, which
inserts seven new sections in the JPA 1997, creates a single body to administer all
the Greater London magistrates’ courts, replacing the existing 22 magistrates courts
committees. This new body will be known as the Greater London Magistrates Courts
Authority (GLMCA).

Section 83(1) establishesthe GLMCA asthe magistrates’ courts committee for Greater
London. It providesthat, aswith other MCCs, the Lord Chancellor will be ableto make
regul ations about the GLMCA’s membership, constitution and procedure. Unlike other
MCCs, the GLMCA’s membership is not defined in terms of local magistrates plus any
co-opted or appointed members.

The GLMCA will have asignificantly larger caseload (and consequently more staff and
alarger budget) and be responsiblefor awider range of functions (including accounting,
pay-roll, pensions and property management). Its membership will therefore need a
different mix of skills, experience and representation. The regulations may also provide
for any member of the GLMCA to be remunerated.

Section 83(2) provides for the GLMCA’s different functions and financia
arrangements. It will take on much of the “paying authority” role, i.e. it will be
responsible for providing the accommodation and other resources needed by the
magistrates courts in Greater London, will receive grants directly from the Lord
Chancellor’ s Department plus funding from the local authorities.

Section 83(3) gives effect to Schedule 12 (Greater London Magistrates Courts
Authority) which makes amendments to other Acts consequential on the creation of
the GLMCA. Paragraph 5 of this Schedule enablesthe GLM CA (unlike other MCCs) to
borrow money, by defining it asalocal authority under Part 1V of the Local Government
and Housing Act 1989. Paragraph 11 allows regulations about the appointment of
justices' chief executives (under section 40(8) of the JPA 1997) to be different for the
GLMCA and other MCCs.

Section 84: Standard goods and services. This section alowsthe Lord Chancellor, if
he considers that it would be in the interests of the efficiency and effectiveness of the
magistrates courts generally, to make regulations to require all (or specified) MCCs
to obtain specified goods or services, or goods or services of a specified description.
Section 84 does not apply to petty sessions court-houses and other accommodation, as
these are not goods or services.

The intention is to underpin the national framework (see paragraph 242 above) which
requires magistrates’ courts to work to national standards and co-operate with other
crimina justice agencies. This may be promoted by ensuring that MCCs adopt the
same systems and services. Also, better value for money may be achieved by procuring
goods and services from the same source. Local management will remain responsible
for deploying goods and services to best effect and managing the providers of those
goods and services.

Subsections (3) and (4) of section 84 make consequential amendments. Subsection (3)
makes clear that regulations under the new power may relieve the paying authority
(usually the local authority) of the obligation to provide goods and services affected
by regulations under this section. Subsection (4) makes clear that such regulations may
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supersede the power of the MCC to determine what goods and services the paying
authority should provide.

Section 85: Power to direct implementation of inspectors recommendations. This
section adds a new section 62(4A) to the JPA 1997. This gives the Lord Chancellor
power to direct an MCC to implement a recommendation made by Her Majesty’s
Magistrates Courts Inspectorate

MCCs are subject to inspection by the Magistrates Courts Service Inspectorate. The
Inspectorate’' s reports include recommendations for improvement. Most MCCs take
stepsto implement them. Section 85 givesthe Lord Chancellor ameans of dealing with
failure to respond adequately to Inspectorate recommendations. It is not intended that
it should be used as a matter of routine. It will be used, for example, to require the
implementation of important recommendations where an M CC has had the opportunity
to take action but has failed to do so.

A failure to comply with a direction would, in certain circumstances, permit the Lord
Chancellor to exercisethe default powers contained in section 38 of the JPA 1997 which
may lead to the removal of one or more members of the MCC.

Section 86: Code of conduct. This section inserts two new sections in the JPA
1997. New section 39A empowers the Lord Chancellor, subject to appropriate
consultation and Parliamentary approval, to promulgate a code of practice for members
of magistrates’ courts committees and the panels that select them. New section 39B
empowersthe Lord Chancellor to suspend or dismiss members of committees or panels
who fail to comply with the code, and to provide that a dismissed person may not be
re-appointed for a specified period or ever.

Part V of Schedule 14 makes transitional provisions about MCCs.

e Paragraph 29 requires the first order specifying MCC areasto list al such areasin
England and Wales (see also paragraph 274 above).

» Paragraphs 30-31 providefor the constitution of the MCCsin Greater Londoninthe
period beforethe establishment of the GLMCA. Paragraphs 30(2)(c) & 31 preserve,
for that period, the reserved places for stipendiary magistrates (or District Judges
(Magistrates' Courts)) on the Inner London MCC, but not the automatic right of
the Chief Stipendiary Magistrate to chair that MCC.

e Paragraph 32 gives the Lord Chancellor power, by order, to make transitional
arrangements for establishing the GLMCA, including arrangements to enable the
GLMCA toincur expenditure and exercise functions before it takes on its full role
asthe MCC for London.

e Paragraph 33 alows the Lord Chancellor to provide for the transfer of property,
rights and liabilities to the GLMCA. The transfer of court property from the local
authorities is intended to enable the GLMCA to manage property strategically
across the whole of London. Sub-paragraph (7) preserves the employment rights of
staff affected by the transfer of rights and liabilities.

Justices' chief executives, justices' clerks and staff

298.

299.

Section 87: Qualification for appointment as chief executive. This section, by
repealing section 40(5) of the JPA 1997, removes the requirement for ajustices’ chief
executive (JCE) to be a qualified barrister or solicitor. The intention is to enable
MCCs to attract the best possible applicants, including specialists in management and
administration. The provision does not compel MCCs to appoint a person who is not
aqualified lawyer.

Section 88: Role of chief executives. This section substitutes a new section 41 of the
JPA 1997. The new section 41 clarifiestherole and responsibilities of JCESin ensuring
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the effective and efficient administration of the magistrates’ courts within the area of
their MCC, and the lines of accountability between the MCC, JCE and other employees
of the MCC.

The JCE is responsible for making arrangements for the effective and efficient
administration of the magistrates courts in an MCC area. He or she will allocate
responsibilities to staff and determine administrative procedures. The allocation of
duties and determination of procedures has previously been the duty of the MCC itself
(under section 31(2) of the JPA 1997, repealed by section 88(2) of this Act). The JCE
will berequired to carry out hisor her functionsin accordance with any directionsgiven
by the MCC. The JCE will be able to give directions to justices’ clerks and other staff
about how they should carry out their administrative functions; but this power does not
extend to legal functions (see the commentary below on section 89).

Section 88 also amends two other sections of the JPA 1997. Subsection (3) amends
section 40 to clarify certain expressions used in relation to JCEs in Schedule 13
of this Act. Subsection (4) amends section 61 to alow the Lord Chancellor to pay
compensation in cases of default by a JCE.

Section 89: Independence of clerksand staff exercising legal functions. Thissection
confirms the independence of justices' clerksin the exercise of their legal and judicial
functions.

Section 89(1) substitutes a new section 48 of the JPA 1997 to clarify the range of
functionsin respect of which thejustices' clerks are not subject to direction by the JCE
or anyone else. The new section 48 applies to:

e any function aso exercisable by magistrates (see paragraph 254 above); and
» thefunction of advising magistrates about the law.

The new provision iswider than the original section 48 in two respects. First, it covers
judicia functions conferred on justices clerks directly by statute, while the current
section applies only to functions exercisable by a single justice delegated to justices
clerks or other staff by rules. Second, it is not limited to legal advice about individual
Cases.

Section 89(2) amends sections 45(4) & (5) of the JPA 1997 to make clear that advice
about the law includes matters of legal procedure and practice.

Section 90/Schedule 13: Transfer of clerks functions to chief executives.Section
90 gives effect to Schedule 13 which amends a large number of earlier Acts so as to
transfer to JCEs administrative functions imposed by those Acts on justices' clerks.
Section 90 also empowers the Lord Chancellor to transfer to JCES, by order, any
other administrative functions that may be identified in future. The intention is to
facilitate the greater separation of responsihilitiesfor legal and administrative functions
in magistrates’ courts, enabling justices' clerksto concentrate on their legal and judicial
functions.

Section 91: Accounting etc. functions of chief executives. This section deals with
the collection, banking and disposal of, and accounting for, monies received by JCEs.
It introduces a new section 41A to the JPA 1997, so as to transfer the functions of
justices' clerks as*collecting officers’ to JCEs. In future, JCEs will be accountable for
the collection of fines and fees.

In order to raise the standards of accounting practice and financial management in
magistrates’ courts, section 91 introduces new accounting requirementsin respect of all
monies passing through magistrates courts, irrespective of to whom they are payable.
It adds a new section 60A to the JPA 1997, giving the Lord Chancellor power to make
regulations in three areas. The first relates to the times and manner in which JCEs
must pay monies, due to the Lord Chancellor or anyone else. The second relates to
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the keeping, production, inspection and audit of the accounts of JCEs in respect of any
money they receive (apart from their salaries and expenses). The third relates to the
banking arrangements which may be used by JCEs.

Execution of warrants

309.

310.

311

312.

313.

314.

315.

316.

317.

Section 92: Civilian enfor cement officer s. This section extends the range of warrants
issued by amagistrates' court which may be executed by civilian enforcement officers
(CEOs) employed by MCCs, loca authorities or police authorities. At present, CEOs
may only execute warrants relating to the enforcement of money adjudged to be paid
under acourt order. Section 92 also removesthe present geographical restrictionswhich
limit the areas in which CEOs may execute warrants.

In future, the types of warrant that CEOs may execute will be listed in an order made
jointly by the Lord Chancellor and the Home Secretary. It isintended that thelist should
include warrants of distress, commitment, arrest or detention in connection with the
payment of any sum, and also warrants of arrest issued in connection with breaches of
arange of non-financial penalties. A list of the warrants that the Government intends
CEOstto be able to executeis at Annex B to these Notes.

Section 93: Approved enforcement agencies. This section allows MCCs to approve
and appoint private enforcement agencies to execute certain kinds of warrant (to be
defined by order made under section 92).

Some MCCs already use private enforcement agencies or bailiffs to execute distress
warrants. However, it is unclear at present whether warrants can be executed by
employees of enforcement agencies who are not personally named on the warrant.
Section 93 isdesigned to clarify the law, so that warrants can be addressed to approved
agencies for the area concerned, rather than just to a named bailiff. In future, the
authorised employees of approved enforcement agencies will be able to execute the
same range of warrants as CEOs anywhere in England and Wales.

Section 93 also provides for the Lord Chancellor to make regulations governing the
conditionswhich must be satisfied by aperson or body in order to qualify asan approved
enforcement agency, and the procedure by which a MCC may grant approval. Each
MCC will be required to keep aregister of all the enforcement agencies it authorises,
and make this available for public inspection at every magistrates court within the
MCC’sarea. An enforcement agency listed inan MCC' sregister will beabletoissueits
employees with written authority to execute warrants issued by any magistrates’ court
in the area for which the authorising MCC is responsible. If necessary, the MCC will
be able to remove an enforcement agency from the register without giving reasons for
the decision.

Sections 92 and 93 require a CEO or authorised employee seeking to execute awarrant
to have with them, and show on demand, a written statement saying (in essence) who
they are and by whom they are authorised.

Section 94: Disclosure of information for enforcing warrants. This section alows
the courts to check whether other Government agencies hold a more recent address in
their records for fine defaulters and those in breach of community sentences.

Section 94 empowers the Lord Chancellor to designate by order relevant public
authorities from whom the courts may request this information. These are likely to
includethe police, the Department of Social Security, Inland Revenue, local authorities,
the Passport Agency, the Home Office Immigration and Nationality Directorate and
HM Customs and Excise.

The information that may be obtained in this way is limited to those details that will
allow the offender’ swhereabouts to be traced. That is; name, address, date of birth and
National Insurance number. The information may only be disclosed to court employees
and employees of an approved enforcement agency, and it may only be used for the
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purpose of enforcing the warrant. It will be an offence to disclose the information,
whether intentionally or recklessly, to any other person or for any other purpose.
Punishment will be by fine, subject to the statutory maximum (currently £5,000) if the
fine isimposed by a magistrates court.

Sections 95 & 97: Warrants of detention; cessation of warrants. These sections
will enable changes to be made to the Magistrates Courts Rules 1981 to clarify the
circumstances in which a warrant for the enforcement of a sum adjudged to be paid
shall cease to have effect. The intention is to ensure that these warrants will cease to
have effect when payment or tender of payment of the sum due is made, or when a
receipt for the sum due given by the court issuing the warrant is produced to any person
authorised to execute the warrant.

Section 96: Execution by person not in possession of warrant. This section will
empower CEOs and the authorised employees of approved enforcement agencies to
execute the full range of warrants to be defined by order under section 92, without
necessarily having to have the warrant in their possession at the time. The section also
extends the powers of the police to execute warrantsin this way.

At present, civilian enforcement officersand bailiffs may only execute awarrant if they
have it in their possession at the time. Police constables may execute certain types of
warrants without having them in their possession, provided the warrant is shown to the
person concerned as soon practicable.

The Government also intends to change the Magistrates' Courts Rules 1981 to oblige
anyone seeking to execute an arrest warrant without havingitin hispossession to inform
the person being arrested promptly, in alanguage which he understands, of the reasons
for his arrest and the charges against him.

IMMUNITY AND INDEMNITY (PART VI - SECTIONS 98-104)

Summary

322.

323.

324.

The Act contains provisions that change the circumstances in which costs can be
awarded against justices of the peace, justices' clerks and their assistants, General
Commissioners of income tax and their clerks, and coroners.

The purpose of these provisions is to provide justices of the peace, Genera
Commissionersof incometax and coroners, inthe exercise of their duties, with statutory
protection against personal liability for costs as a result of legal proceedings.

The Act will:

e provide General Commissioners of income tax with immunity against legal action
in respect of any act or omission arising out of the execution of their duties;

e extend theimmunity against legal action currently enjoyed by justices of the peace
and justices’ clerkstojustices clerks assistants exercising the function of asingle
justice;

» provide justices of the peace, justices clerks and their assistants, and General
Commissioners of income tax, statutory immunity against being ordered to pay

costs in legal proceedings about the exercise of their judicial functions, except
whereit is proved that they acted in bad faith;

» providefor the costs of other partiesin such cases, which would have been awarded
against a judicia officer but for the immunity described above, to be paid by
the Lord Chancellor, or in the case of General Commissioners in Scotland, the
Secretary of State; and
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e provide for justices of the peace, justices clerks and their assistants, General
Commissioners of incometax and their clerks, and coroners, to be indemnified for
any costs that they reasonably incur in legal proceedings arising out of the exercise
of their judicial functions.

The provisionsrelating to General Commissioners and their clerks extend to the United
Kingdom. The Act makes equivaent provisions for Northern Ireland in respect of
immunity from costs for justices and their clerks, and indemnity for coroners.

Background

326.

327.

328.

329.

330.

331

332.

There are just over 30,000 lay magistrates who are unpaid volunteers, and there are
presently 94 stipendiary magistrates who are qualified lawyers. Justices clerks are
qualified lawyers appointed by magistrates’ courts committees. They give advice to
justices about the law, and they and their assistants may exercise the powers of asingle
justice of the peace (see paragraph 302 above).

General Commissioners of income tax are unpaid lay volunteers appointed by the Lord
Chancellor, (or the Secretary of State in Scotland). There are approximately 3,500
General Commissioners and they sit in Divisions throughout the United Kingdom to
determine appeals and other matters in respect of decisions of the Inland Revenue on
avariety of tax matters. General Commissioners appoint a clerk in each Division who
provides administrative support to the Commissioners, arranges appeal meetings and
advises the Commissioners on points of law and procedure.

Coroners are appointed by local authorities in England and Wales. Most are part-time
appointments of appropriately qualified lawyers or doctors. In accordance with the
Coroners Act 1988, they conduct inquests into deaths (and treasure finds) in prescribed
circumstances and deal with certain related matters.

At present, like all other judges, justices of the peace, and justices’ clerksexercising the
functions of a single justice, cannot be sued in relation to anything they say or decide
when exercising their judicial functions. The Act will extend this protection to General
Commissioners of income tax and justices' clerks assistants.

However, there are certain circumstances in which judicial officers may become
involvedinlegal proceedings, not brought against them directly, but nonethelessarising
out of their judicial decisions. These include judicial review proceedings, where the
judicial officer appearsor is represented as a respondent; appeals to the High Court by
way of case stated; and applications to the High Court made by or under the authority
of the Attorney General for an inquest or a fresh inquest. At present, justices of the
peace, justices clerks and their assistants, General Commissioners and their clerks,
and coroners, may personally be ordered to pay the costs of other parties in these
proceedings.

When this happens, under current legislation, justices of the peace, justices' clerksand
their assistants may beindemnified, and in certain circumstances must be indemnified,
against costsfrom thefundsof their magistrates’ courtscommittee. Thereiscurrently no
equivalent statutory protection for General Commissioners and their clerks or coroners.
In practice, General Commissioners may be indemnified on a non-statutory basis from
central Government funds (the formal position isthat they are treated in the same way
as members of non-departmental public bodies). Similarly, coroners may in practice be
indemnified by their paying local authority.

TheAct providesthat in future justices of the peace, justices’ clerksand their assistants,
and General Commissioners should have immunity from being ordered to pay another
party’s costs in any legal proceedings arising out of the exercise of their judicia
functions; except whereit is proved that they acted in bad faith, or they are themselves
subject to criminal proceedings. The Act also provides that where the court could have
made a costs order but is prevented from doing so, it can instead order the costs of a
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party to be paid by the Lord Chancellor (or the Secretary of State in the case of General
Commissioners in Scotland).

The Act also includes provisions relating to the indemnification of judicial officersfor
costsreasonably incurred inlegal proceedingsarising out of the exercise of their judicial
functions. Inthe case of thosejudicial officerswho will be givenimmunity against costs
orders, thisindemnity will mainly be relevant in respect of their own costs. The Act:

e amends the existing provision for magistrates courts committees to indemnify
justices of the peace, justices’ clerks and their assistants, to provide that they shall
not be indemnified if they are proved to have acted in bad faith;

e provides for Genera Commissioners and their clerks to be indemnified by the
Lord Chancellor (or, in Scotland, the Secretary of State) against costs reasonably
incurred, unlessit is proved that they acted in bad faith; and

» providesfor coronersto beindemnified by their paying local authority against costs
reasonably incurred.

In the case of General Commissioners clerks and coroners, the indemnity will be
relevant to costs orders as well as other costs incurred. Coroners, who are funded by
local authorities, will be indemnified, rather than given immunity, in order to avoid the
need to make separate new funding arrangements to meet other parties' costs.

The provisionsin this part of the Act follow the consultation paper Liability of judicial
officers and others for costs in court proceedings, Lord Chancellor's Department,
August 1996.

Commentary

Justices and their clerks

336.

337.

338.
339.

Section 98: Justices and clerks: immunity from costs. This section inserts a new
section 53A inthe Justices of the Peace Act 1997 (“ JPA 1997”) to giveimmunity against
costs orders to justices of the peace in proceedings arising from the execution of their
duty. New section 53A also gives immunity to justices’ clerks (and those appointed
to assist ajustices clerk) in proceedings which arise from their exercise of a function
which could be exercised by a single justice of the peace. It excludes proceedings in
which bad faith is proved and makes clear that the immunity does not apply where
the justice, clerk or assistant is the subject of criminal proceedings. The new section
also provides for the court to order the payment by the Lord Chancellor of the costs
of any party to proceedings against a justice of the peace or clerk where, but for the
provisions of the section, it would order the costs to be paid by the justice or clerk.
It provides for the Lord Chancellor to make regulations, subject to the affirmative
resolution procedure, covering how the court is to exercise the power to award costs
and how those costs are to be determined

Under the provisions of section 54 of the JPA 1997, a justice or justices clerk may
be indemnified by their magistrates' courts committee against any costs order, and in
certain circumstances must be indemnified. Nevertheless the possibility remains that
an individual could be faced with a costs order. This section will remove the fear of
costs orders by putting the position beyond doubt.

Section 98(2) makes asimilar change for Northern Ireland.

Section 99: Justices and clerks: indemnity. This section amends section 54 of the
JPA 1997, so that justices of the peace, justices clerks and their assistants may
be indemnified by the magistrates courts committee against costs orders in any
proceedings, not only proceedings taken against them. It also removes the discretion to
grant indemnity in non-criminal matters where bad faith is proved.
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Despite the new immunity which will be provided by section 98, there will be
circumstances in which indemnification continues to be appropriate. These are: where
justices or clerksincurs costs themselves (as opposed to being ordered to pay the costs
of other parties); where costs have been incurred before the new immunity takes effect;
and where costs ordered against a justices’ clerk or assistant are not covered by the
immunity provisions (that is where the proceedings do not arise from the exercise of
afunction of asingle justice).

Section 100: Assistant justices' clerks: immunity from action. This section amends
sections 51 and 52 of the JPA 1997 in order to extend the immunity against action
which isgiven to justices of the peace and justices' clerks to those appointed to assist a
justices' clerk. Justices' clerks assistants may, likejustices' clerks, perform functions
which are authorised to be performed by a single justice of the peace. The amendment
made by this section will provide consistency of treatment.

General Commissioners of income tax and their clerks

342.

343.

Section 101: General Commissioners: immunity from action. This section provides
General Commissioners of income tax with immunity from action in respect of any
act or omission in the execution of their duty. It brings the position of General
Commissionersinto line with that of justices.

Section 102: General Commissioners. immunity from costs and expenses. This
section provide General Commissioners of income tax with immunity against costs
ordersin cases arising from the execution of their duties, unless bad faith is proved. It
also provides for the court to order the payment by the Lord Chancellor, or in Scotland
the Secretary of State, of the costs of any party to proceedings against a General
Commissioner where, but for the provisions of the section, it would order the costs
to be paid by the General Commissioner. It provides for the Lord Chancellor (or the
Secretary of State) to make regulations, subject to the affirmative resolution procedure,
covering how the court isto exercise the power to award costs and how those costs are
to be determined.

Section 103: General Commissioners and clerks: indemnity. This section provides
for General Commissioners and their clerks to be indemnified in relation to costs or
expenseswhich they reasonably incur, or areordered to pay, in legal proceedingsarising
out of the execution of their duties, unless they are proved to have acted in bad faith.
General Commissioners’ clerks are not covered by the immunity against costs orders
provided by section 102. General Commissioners may haveto beindemnified in respect
of their own costs. The Lord Chancellor will indemnify the Genera Commissioners
and their clerks, except in Scotland where it will be the Secretary of State.

Coroners

345.

Section 104: Indemnity. This section inserts a new section in the Coroners Act 1988
to require the councils responsible for appointing coroners to indemnify them against
certain costs which coroners, in their officia capacity, may reasonably incur, or which
they are ordered to pay, in the course of legal proceedings. There is a similar change
for Northern Ireland.

Commencement

Funding of legal services

346.

The provisions of Part | of the Act (The Legal Services Commission) will come into
force on aday or days appointed by the Lord Chancellor by order. It isthe Government’s
current intention to bring all or as many asis possible of the provisions into force by
April 2000.
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In Part 11, sections 27 to 31 (Conditional fee agreements etc.) will comeinto force on a
day appointed by the Lord Chancellor by order. The Government intends to bring these
provisionsinto force in January 2000 or as soon as possible after that.

Sections 32-34 (Legal aid in Scotland) will come into force two months after Royal
Assent.

Provision of legal services

349.

350.

Sections 35-44 and 46-53 will comeinto force on aday or days appointed by the Lord
Chancellor by order.

e The Government currently intends to bring the following sections into force two
months after Royal Assent: sections 36 (Barristers and solicitors), 40 (Rights to
conduct litigation), 42 (Overriding duties of advocates and litigators), 46 (Bar
practising certificates), 48 (Law Society’s powers), 49 (Powers of Ombudsman)
and 53 (abolition of scriveners' monopoly).

» Section 35 (Replacement of ACLEC by Consultative Panel) will probably be
brought into force at the beginning of January 2000.

e Section 41 and Schedule 5 (Authorised bodies: designation and regulations and
rules) will aso be brought into force in January 2000. The Government intends to
work with the professional bodies on the implementation of those sections which
require changes to their rules (under the revised procedures in Schedule 5). These
sections — 37 (Rights of audience: employed advocates); 38 (Employees of Legal
Services Commission); 39 (Rights of audience: change of authorised body) and 44
(Barristers employed by solicitors) —will be brought into forcein April 2000 or as
soon as possible thereafter. Thiswill provide an opportunity for the Legal Services
Consultative Panel to advise on the rule changes.

e Sections 47 (Fees for solicitors' practising certificates) and 50-52 (Funding of
Ombudsman; Legal Services Complaints Commissioner) will not be brought into
force until at least 18 months after Royal Assent.

Section 45 (Fees on application for appointment as Queen’s Counsel) came into force
on Royal Assent, allowing fees to be charged for this year’s round of appointments.

Appeals, courts, judges and court proceedings

351.

With three exceptions, Part IV of the Act (sections 54-73) will come into force two
months after Royal Assent. The exceptionsare section 66 and Schedule 9 (Enforcement
of community orders), section 67(2) (Time limits where accused sent for trial) and
section 71 (Adjournment of inquests). These provisions will come into force on a day
or days appointed by the Lord Chancellor by order.

e Section 66 and Schedule 9 will be brought into force as soon as possible after Royal
Assent.

»  Section67(2) will bebrought into force as soon as possiblefor those areaswherethe
new procedures introduced by the Crime and Disorder Act 1998 are being piloted;
it will be extended to other areas when the 1998 Act is implemented nation wide.

» Section 71 will be brought into force as soon as the necessary changes to the
Coroners Rules 1984 can be made.

Magistrates and magistrates courts

352.

Thefollowing provisionsof Part V will be brought into force on aday or days appointed
by the Lord Chancellor by order.
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e Section 77 (Y outh courts) and section 78 (Unification and renaming of stipendiary
bench). The Government’s current intention is to bring these provisionsinto force
during Spring 2000, following consultation on youth court rules (see paragraph 272
above) and consideration of various practical issues relating to the unified bench
(e.g. the procedures for deploying District Judges (Magistrates Courts) to different
areas in response to fluctuations in workload).

* Section 79 (Justices not to sit on committals for sentence) and section 80
(Jurisdiction over offences outside area). It is intended to bring these changes into
force as soon as the necessary secondary legidlation can be made.

»  Section 83 (Greater London Magistrates Courts Authority). It isintended that the
Authority will commence with a period of preparatory running, prior to taking up
itsfull role asthe MCC for London in April 2001.

e Section 85 (Power to direct implementation of inspectors’ reports). Itisintended to
bring this provision into force before the end of 1999, following consultation with
the Inspectorate and the magistrates’ courts service.

» Sections 88-89 (Role of justices chief executives and independence of justices
clerks). Itisintended that these changeswill be brought into effect in Autumn 1999.

e Sections 90-91 (Transfer of functions from justices clerks to justices chief
executive). It isintended that these changes will be brought into effect on 1 April
2000.

e Sections 92-97 (Execution of warrants). It is intended that magistrates' courts
should assume full responsibility for the enforcement of financial warrants on 1
October 2000. The transfer of responsibility for the enforcement of arrest warrants
in connection with non-financial penalties could be brought into effect at the same
time, or alater date.

The other provisions of Part V (Territorial organisation; areas and constitution of
magistrates courts committees outside Greater London; standard goods and services;
code of conduct for MCC membersetc., qualification of justices’ chief executives) will
come into force two months after Royal Assent.

I mmunity and indemnity

354.

355.

Sections 98-103 (Justices of the peace, justices' clerks and their assistants, General
Commissioners of income tax and their clerks) will be brought into force on a day or
days appointed by the Lord Chancellor by order. It is the Government’s intention to
bring these provisionsinto force in early 2000 .

Section 104 (Coroners) will come into force two months after Royal Assent.

Parliamentary Progress

356.

357.

The Accessto Justice Bill wasintroduced in the House of Lords on 2 December 1998. It
received its Second Reading on 14 December 1998 (Official Report, cols. 1107-1127 &
1140-1201). The Committee Stage took place on 19 January 1999 (cols. 475-572); 21
January 1999 (cols. 701-752 & 771-792); 26 January 1999 (cols. 878-935 & 951-1008);
and 28 January 1999 (cols. 1137-1193 & 1210-1278). The Report Stage took place on
11 February 1999 (cols. 329-384 & 390-456) and 16 February 1999 (cols. 551-571,
580-619 & 627-672). The Third Reading was on 16 March 1999 (cols. 611-628 &
646-693).

The Bill was brought to the House of Commons on 17 March 1999. It received its
Second Reading on 14 April 1999 (Official Report, cols. 230-332). The Bill was
considered by Standing Committee E in 8 sittings from 27 April to 13 May. Report
Stage and Third Reading took place on 22 June 1999 (cols. 980-1079).
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The House of Lords considered the amendments made by the Commons on 14 July
1999 (Official Report, cols. 398-538) and disagreed with certain of them. The Commons
considered the Lords' reasons for disagreement on 21 July 1999 (cols. 1201-1243) and
proposed alternative amendments. The Lords considered and approved these on 26 July

1999 (cols. 1295-1312). The Access to Justice Act received the Roya Assent on 27
July 1999.
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ANNEX A: COMMUNITY LEGAL SERVICE

ELIGIBILITY, FINANCIAL CONDITIONSAND COSTSRULES

1 A number of changes are planned to the financial conditions for publicly-funded help
from the Community Legal Service fund, as compared to the conditions for civil legal
aid. The timing of these changes will depend on how quickly the new systems can be
developed to bring spending under control. The necessary regulation-making powers
are contained in sections 7, 10 and 11 of the Act. This annex sets out the changes to
the existing position which, subject to consultation, the Government intends to make
in due course under those powers.

Eligibility for Help

2. Eligibility for advice and assistance is presently limited to those who would qualify for
full legal aid without a contribution. The Government intends to change this so that
in future, eligibility for advice and assistance and more substantial help are aigned at
the same level. Both would be available free for people whose disposable income and
capital were below the relevant limit; and available subject to contributions for people
between the free and upper limits.

3. This change reflects the Government’ s intention to give greater priority to advice and
assistance, especialy in social welfare issues and from the not-for-profit advice sector,
rather than litigation. It will also remove the anomaly created by the present eligibility
limits, where some people are driven to apply for full legal aid (for which they are more
likely to be digible), when advice and assistance, which is generally cheaper, would
have met the needs of the case.

Financial Conditions

4, Financial conditions areintended to target the neediest cases by requiring peopleto pay
what they can reasonably afford, but not more, towards the cost of their cases; and by
generating receipts to increase the overall amount of help that the system can afford to
give. Several changes are planned.

Graduated contributory scales

5. Atthemoment, all assisted partiesasked for contributionsfor full legal aid pay one-third
of their disposable income above the free limit, every month for the lifetime of the case.
In future, it is proposed to introduce a graduated scale for calculating contributions,
with those nearer to the free limit being asked for a smaller proportion of their income,
and those with more being asked for alarger proportion. Disposable income would be
banded to decide the level of contribution, and the proportion for each income band
would apply only toincomein that band. This change would better reflect ability to pay.

Capital allowance

6. At present, a contribution from capital assets towards the cost of a case can be required
at two stages.

* An assisted person has to contribute any disposable capital above a free limit of
£3,000 at the start of the case. The property in dispute, and the first £100,000 of
equity value that the assisted person ownsin his or her home, are discounted when
calculating disposable capital. People with disposable capital in excess of £6,000
are generally ineligible for legal aid.

» |If, a the end of a successful case, the Legal Aid Board needs to recover any
outstanding costs that have not been recovered from the other side, a statutory
charge appliesto the property in dispute, including the full equity value of thefamily
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home if that was in dispute; but not including maintenance payments and the first
£2,500 won in amatrimonial case.

The assisted person’ sliability to contribute towards the cost of hisor her casetherefore
depends on the nature of the case and whether or not a home was in dispute.

7. In future, there would be a single alowance (initially £3,000) covering both capital
contributions and the statutory charge. Any unused allowance from the start of the case
could be carried forward to defray the statutory charge. Thiswould replace the £2,500
allowance in matrimonial cases, and produce asimpler and more coherent system with
the same rules applying to everyone.

Equity value of the assisted person’s home

8. In addition, the full equity value of the home would in future be counted towards
the calculation of disposable capital for the purpose of assessing contributions, with
no initial exemption beyond the general £3,000 alowance. The first £100,000 would
continueto be discounted for the purpose of ng eligibility. But the assisted person
would not be required to make a contribution from capital tied up in equity at the start
of the case. It would only become payable at the end of the case, when the amount of
any outstanding costs was known. Furthermore, as with the existing statutory charge,
the Legal Services Commission would have discretion to postpone enforcing payment
until the next time the home is sold or where its enforcement would cause hardship.

0. The entire equity value of the homein dispute is already liable to the statutory charge
now. The position in these cases would not change significantly. This proposal would
mainly affect people who owned equity in ahome which wasnot in dispute. They might
be required to pay significantly more towards the cost of their case than now. But the
ability to postpone enforcement would ensure that no-one was forced to sell their home
in order to repay costs incurred by the CLS fund. This proposal is intended to provide
more equitabl e treatment between people whose capital is held in different forms.

Statutory charge enforcement

10. Wherethe statutory charge appliesto ahome, itsenforcement isusually postponed until
the next time the house is sold. Simple interest runs on the money due to the Board.
Furthermore, unlike a second mortgage, there are no ongoing repayments (although it
is open to an assisted person to repay the charge by instalments).

11. In future, where the statutory charge is postponed, it is proposed that a more realistic
rate of interest should be charged. This change would help place assisted peoplein a
position closer to that faced by private clients.

Costs Rules

12. The Government’ s view is that the rules governing costs between the parties in a case
involving public funding should seek to ensure that people with worthwhile cases
are not unreasonably deterred by the fear of costs they cannot afford; but that, so far
as possible, they face a similar costs discipline as other litigants. The Government
proposes to make two changes to the costs rules under the Legal Aid Act 1988.

Costs protection for assisted parties

13. Unlike the general position on costs, the court is currently required to consider the
means of both parties, before ordering costs against an unsuccessful litigant in receipt
of legal aid. Furthermore, the assisted party’s home cannot be taken into account in
assessing his or her means, or be subject to any enforcement process. In practice, costs
arerarely awarded againgt litigants on legal aid.

14, In future, assisted parties would retain most of their protection against paying their
opponent’slegal costs. But where courts were considering costs orders against assisted
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parties, the value of their homes would be counted towards their assets and the bar on
enforcing against homes would be removed. Thislimited proposal isintended to reflect
the fact that most assisted parties are unlikely to be able to pay costs even if an order
is made against them; but that those who own their homes may have enough capital to
pay costs. It also parallels the proposal about contributions from capital.

The costs position of unassisted parties

15. Because costs are not normally awarded against assisted parties who lose their case,
their successful opponentshardly ever get their costsback. But if asuccessful unassisted
party who was defending a case can satisfy the court that he or she would otherwise
suffer “severe financial hardship”, the court can order their costs to be paid from the
legal aid fund. Infuture, it isproposed that thistest should be relaxed to mere “financial
hardship”. Also, the procedure for seeking costs orders against an assisted person or
the CL S fund would be simplified. The courts would consider costsimmediately at the
end of the case, instead of adjourning, because the parties would be asked to supply
evidence of their means at the time of thetrial.

16. These proposals are designed to improve the position of successful unassisted
opponents, which is a major cause of complaint against the existing scheme. The
funding code (under section 8), which will replace the existing merits test, will aso
help to reduce the number of weak cases that unassisted parties have to contest.
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ANNEX B: EXECUTION OF WARRANTS

WARRANTSTO BE COVERED BY AN ORDER MADE UNDER SECTION 92

It isintended that an order made under section 92 should cover the following types of warrant:

Financial Penalties

» warrants of distress* and warrants of commitment (committing the defaulter to prison),
issued under the Magistrates’ Courts Act 1980 (MCA) s.76.

e warrants for overnight detention in a police station, issued under MCA s.136.

» warrantsof arrest for the purpose of bringing defaulters before the court, issued under MCA
ss. 83(1), 83(2), 86(4) and 93(5).

» warrantsissued under s.40 of the Child Support Act 1991.

e warrants of arrest and commitment issued under regulations 47(3)(a) and 48(5)(b) of the
Council Tax (Administration and Enforcement) Regulations 1992.

» warrants of arrest and commitment issued under regulations 16(3)(a) and 17(5)(b) of the
Non-Domestic Rating (Collection etc.) Regulations 1989.

e warrants of arrest and commitment issued under regulations 41(1) and 42(5)(b) of the
Community Charges Regulations 1989.

» confiscation orders under the Drug Trafficking Act 1994.

o ‘al crime’ confiscation orders made under Part V1 of the Criminal Justice Act 1988. (these
are treated for enforcement purposes as if they were fines imposed by the magistrates
court).

Non-Financial penalties

Arrest warrants issued for the purpose of securing the attendance at court of a person who has
breached the terms of one of a number of ‘community orders':

e probation order: Criminal Justice Act 1991, Sch. 2, paragraph 2(1)(b).

e community service order: Criminal Justice Act 1991, Sch. 2, paragraph 2(1)(b).
» combination order*: Criminal Justice Act 1991, Sch. 2, paragraph 2(1)(b).

e curfew order: Criminal Justice Act 1991, Sch. 2, paragraph 2(1)(b).

e drug treatment and testing order: Criminal Justice Act 1991, Sch. 2, paragraph 2(1)(b), as
amended by s.64(5) of the Crime and Disorder Act 1998.

» supervision order: Children and Y oung Persons Act 1969, s.16(2).

e suspended sentence supervision order: Powers of Criminal Courts Act 1973, s.27(1).

» attendance centre order: Criminal Justice Act 1982, s.19(1)).

e supervision part of securetraining order: Criminal Justice and Public Order Act 1994 s.4(1).
e detention and training order: Crime and Disorder Act 1998, s.77(1).

» action plan order*: Crime and Disorder Act 1998, Sch. 5, paragraph 4(2).

» reparation order*: Crime and Disorder Act 1998, Sch. 5, paragraph 4(2).

o Warrants of distress are issued for the purpose of levying a sum adjudged to be paid.
They allow the person executing the warrant to seize afine defaulter’ s money or goods
in lieu of the outstanding amount.
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o A combination order is an order requiring an offender to be both under the supervision
of a probation officer and to perform unpaid work.

o An action plan order requires an offender to comply with a three month action plan.
Such a plan will impose certain requirements as to an offender’s behaviour and
whereabouts for the period of that order.

o A reparation order requires ayoung person to make reparation to avictim of an offence
or to the community at large.
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