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SCOTTISH STATUTORY INSTRUMENTS

2007 No. 283

COURT OF SESSION

Act of Sederunt (Rules of the Court of Session Amendment
No. 5) (Immigration, Asylum and Nationality Act 2006) 2007

Made       -      -      -      - 11th April 2007

Coming into force       -      - 2nd May 2007

The Lords of Council and Session, under and by virtue of the powers conferred upon them by
section 5 of the Court of Session Act 1988(1) and of all other powers enabling them in that behalf,
do hereby enact and declare:

Citation and commencement

1.—(1)  This Act of Sederunt may be cited as the Act of Sederunt (Rules of the Court of Session
Amendment No. 5) (Immigration Asylum and Nationality Act 2006) 2007 and shall come into force
on 2nd May 2007.

(2)  This Act of Sederunt shall be inserted in the Books of Sederunt.

Amendment of the Rules of the Court of Session

2.—(1)  The Rules of the Court of Session 1994(2) shall be amended in accordance with the
following sub-paragraphs.

(2)  For Part XI of Chapter 41 (applications under section 103A of the Nationality, Immigration
and Asylum Act 2002)(3) there shall be substituted the following:–

“PART XI
NATIONALITY, IMMIGRATION AND ASYLUM ACT 2002

Interpretation of this Part

41.46. In this Part–

(1) 1988 c. 36; section 5 was amended by the Civil Evidence (Scotland) Act 1988 c. 32, section 2(3) by the Children (Scotland)
Act 1995 c. 36, Schedule 4, paragraph 45, and by section 14(1) of the Vulnerable Witnesses (Scotland) Act 2004.

(2) S.I. 1994/1443, last amended by S.S.I. 2007/282.
(3) Part XI was inserted by S.S.I. 2003/223 and substituted by S.S.I. 2005/198.
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“the Act of 2002” means the Nationality, Immigration and Asylum Act 2002(4);
“the Act of 2004” means the Asylum and Immigration (Treatment of Claimants, etc.)
Act 2004(5);
“the Tribunal” means the Asylum and Immigration Tribunal;
“filter provision” means paragraph 30 of Schedule 2 to the Act of 2004.

Disapplication of certain rules to this Part

41.47. The following rules shall not apply to a petition to which this Part applies:–
rule 14.4 (form of petition),
rule 14.5 (first order in petitions),
rule 14.6 (period of notice for lodging answers),
rule 14.7 (intimation and service of petitions),
rule 14.8 (procedure where answers lodged),
rule 14.9 (unopposed petitions).

Applications for orders requiring reconsideration

41.48.—(1)  The following shall be made to the Outer House:–
(a) an application under section 103A(1) of the Act of 2002(6) for an order requiring

the Tribunal to reconsider a decision on an appeal;
(b) a notification under paragraph 30(5)(a) of Schedule 2 to the Act of 2004 that the

applicant wishes the court to consider his application under section 103A(1) of the
Act of 2002.

(2)  The application or notification shall be by petition in Form 41.48.
(3)  There shall be lodged with the petition–

(a) the asylum and immigration decision to which the application relates, and any
document giving reasons for the decision;

(b) the grounds of appeal to the Tribunal;
(c) the Tribunal’s decision;
(d) a copy of any case report upon which the applicant wishes to rely;
(e) any other documents material to the application which were before the Tribunal; and
(f) where applicable, a copy of any decision under paragraph 30(4) of Schedule 2 to

the Act of 2004 (decision of a member of the Tribunal during the period the filter
provision has effect).

(4)  The petition shall set out–
(a) the grounds upon which it is contended that the Tribunal made an error of law;
(b) reasons in support of those grounds,

and may set out comments on the reasons given in any decision under paragraph 30(4) of
Schedule 2 to the Act of 2004.

(5)  Where the applicant–

(4) 2002 c. 41.
(5) 2004 c. 19.
(6) Sections 103A to 103E of the Act of 2002 were inserted by section 26(6) of the Asylum and Immigration (Treatment of

Claimants, etc.) Act 2004 c. 19.
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(a) was the respondent to the appeal; and
(b) was required to serve the Tribunal’s determination, or any decision of a member of

the Tribunal during the period the filter provision has effect, on the appellant,
the petition shall contain a statement of the date on which, and the means by which, the
determination or any such decision was served.

(6)  An application to which paragraph 30(2) of Schedule 2 to the Act of 2004 applies may
be signed by a solicitor.

Exclusion of days

41.49.—(1)  In applying section 103A(3)(a) or section 103A(3)(c) of the Act of 2002 (time
limits) any day which is not a business day shall be disregarded.

(2)  In this rule “business day” means any day other than a Saturday, Sunday, or public
holiday as directed by the Lord President of the Court of Session.

Extension of time limit for application

41.50. An application under section 103A(4) of the Act of 2002 for permission to
make an application under section 103A(1) of that Act (applications for orders requiring
reconsideration) outside the period specified in section 103A(3) of that Act (time limits) shall
be made in the petition and supported by an affidavit.

Other written submissions

41.51. Where a petition is for reconsideration of a decision of the Tribunal to grant an
appeal the court may order that written submissions may be lodged by the other party within
a time limit to be fixed by the court.

Service of petition etc.

41.52.—(1)  Where an order has been made under rule 41.51 (order for other written
submissions) the petitioner shall serve on the other party copies of–

(a) the petition;
(b) the interlocutor made under rule 41.51; and
(c) each of the documents lodged in support of the petition, except for documents that

come from or have already been served on the other party,
with a citation in Form 41.52 attached to the petition.

(2)  The petitioner shall lodge in process a certificate of service as required by these Rules
at least 7 days before the expiry of the time limit fixed by the court under rule 41.51.

Reference to Inner House

41.52A. A reference under section 103C(1) of the Act of 2002 shall be made by report to
the Inner House under rule 34.1.

Service of order

41.52B.—(1)  After consideration of a petition under rule 41.48 (applications for orders
requiring reconsideration) the Deputy Principal Clerk of Session shall send copies of the order
of the court to–
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(a) the applicant and other party to the appeal, except where paragraph (2) applies; and
(b) the Tribunal.

(2)  Where the application relates, in whole or in part, to a claim for asylum, the Deputy
Principal Clerk of Session shall send a copy of the order of the court to the Secretary of State,
who shall serve the order on the applicant and the other party.

(3)  Where the Secretary of State has served an order in accordance with paragraph (2), he
shall notify the court of the date and method of service.

(4)  The Secretary of State shall provide the notification required by paragraph (3) within
28 days after the date on which the Deputy Principal Clerk of Session sends him a copy of
the order of the court.

(5)  If, 28 days after the date on which the Deputy Principal Clerk of Session sends a copy of
the order of the court to the Secretary of State in accordance with paragraph (2), the Secretary
of State has not provided the notification required by paragraph (3), the Deputy Principal Clerk
may, on receipt of a request, serve the order on the applicant and the other party.

Continuing application or appeal otherwise treated as abandoned

41.52C.—(1)  This rule applies to–
(a) an application under section 103A(1) of the Act of 2002;
(b) an application under sections 103B or 103E of the Act of 2002 for leave to appeal;
(c) an appeal under sections 103B or 103E of the Act of 2002; or
(d) a reference under section 103C of the Act of 2002.

(2)  Where an application or appeal mentioned in paragraph (1) would be treated as
abandoned under section 104(4A) of the Act of 2002(7) but–

(a) meets the conditions set out in section 104(4B) or (4C) of the Act of 2002, and
(b) the applicant or appellant, as the case may be, wishes to pursue his application or

appeal,
the applicant or appellant, as the case may be, must lodge a notice in Form
41.52C.

(3)  A notice in Form 41.52C must be lodged–
(a) where section 104(4B) of the Act of 2002 applies, within 28 days of the date on

which the applicant or appellant, as the case may be, received notice of the grant of
leave to enter or remain in the United Kingdom for a period exceeding 12 months; or

(b) where section 104(4C) of the Act of 2002 applies, within 28 days of the date on
which the applicant or appellant, as the case may be, received notice of the grant of
leave to enter or remain in the United Kingdom.

(4)  Where the applicant or appellant, as the case may be, does not comply with the time limit
specified in paragraph (3) the application or appeal will be treated as abandoned in accordance
with section 104(4) of the Act of 2002(8).

(5)  The applicant or appellant, as the case may be, must serve a copy of the Form 41.52C
on the respondent.

(6)  Where the applicant or appellant, as the case may be, has lodged a notice under
paragraph (2) the Deputy Principal Clerk of Session shall–

(7) Section 104(4A), (4B) and (4C) was inserted by section 9 of the Immigration, Asylum and Nationality Act 2006 c. 13.
(8) Section 104(4) was amended by section 9 of the Immigration, Asylum and Nationality Act 2006.
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(a) notify the applicant or appellant, as the case may be, of the date on which the Form
was received, and

(b) send a copy of the notification to the respondent.”.
(3)  In the appendix, for Forms 41.48 and 41.52(9) there shall be inserted the forms set out in

the Schedule to this Act.

Edinburgh
11th April 2007

A C HAMILTON
Lord President I.P.D.

(9) Forms 41.48 and 41.52 were inserted by S.S.I. 2005/198.
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SCHEDULE Paragraph 2(3)

FORM 41.48Form of petition in application under section 103A(1) of the Nationality, Immigration
and Asylum Act 2002 for an order requiring the Asylum and Immigration Tribunal to reconsider
a decision

Rule 41.48

FORM 41.52Form of citation in petition under section 103A of the Nationality, Immigration and
Asylum Act 2002
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Rule 41.52

FORM 41.52CForm of notice of intention to pursue application or appeal under the Nationality,
Immigration and Asylum Act 2002
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Rule 41.52C
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EXPLANATORY NOTE

(This note is not part of the Act of Sederunt)

This Act of Sederunt makes amendments to the Rules of the Court of Session 1994 (S.I.1994/1443)
(“the Rules”) to make provision consequent upon amendments to the Nationality, Immigration and
Asylum Act 2002 (c. 41) (“the Act of 2002”) by the Immigration, Asylum and Nationality Act 2006
(c. 13) (“the Act of 2006”).
It substitutes Part XI of Chapter 41 (applications under section 103A of the Nationality, Immigration
and Asylum Act 2002) with a new Part XI (Nationality, Immigration and Asylum Act 2002).
The new Part repeats the existing rules with a slight amendment to rule 41.48 (applications for
reconsideration) by deleting paragraph (3)(e) (certificate of intimation). It also includes a new rule
41.52C on notification to the court to continue an appeal or application that would otherwise be
deemed abandoned. Forms 41.48 (petition for reconsideration) and 41.52 (citation) are re inserted
and a new Form 41.52C of notification to the court is inserted.
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