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SCOTTISH STATUTORY INSTRUMENTS

2007 No. 283
COURT OF SESSION

Act of Sederunt (Rules of the Court of Session Amendment
No. 5) (Immigration, Asylum and Nationality Act 2006) 2007

Made - - - - 11th April 2007
Coming into force - - 2nd May 2007

The Lords of Council and Session, under and by virtue of the powers conferred upon them by
section 5 of the Court of Session Act 1988(1) and of all other powers enabling them in that behalf,
do hereby enact and declare:

Citation and commencement

1.—(1) This Act of Sederunt may be cited as the Act of Sederunt (Rules of the Court of Session
Amendment No. 5) (Immigration Asylum and Nationality Act 2006) 2007 and shall come into force
on 2nd May 2007.

(2) This Act of Sederunt shall be inserted in the Books of Sederunt.

Amendment of the Rules of the Court of Session

2.—(1) The Rules of the Court of Session 1994(2) shall be amended in accordance with the
following sub-paragraphs.

(2) For Part XI of Chapter 41 (applications under section 103A of the Nationality, Immigration
and Asylum Act 2002)(3) there shall be substituted the following:—

“PART XI
NATIONALITY, IMMIGRATION AND ASYLUM ACT 2002

Interpretation of this Part
41.46. In this Part—

(1) 1988 c. 36; section 5 was amended by the Civil Evidence (Scotland) Act 1988 c. 32, section 2(3) by the Children (Scotland)
Act 1995 c. 36, Schedule 4, paragraph 45, and by section 14(1) of the Vulnerable Witnesses (Scotland) Act 2004.

(2) S.1. 1994/1443, last amended by S.S.I. 2007/282.

(3) Part XI was inserted by S.S.1. 2003/223 and substituted by S.S.1. 2005/198.


http://www.legislation.gov.uk/id/ukpga/1988/36
http://www.legislation.gov.uk/id/ukpga/1988/32
http://www.legislation.gov.uk/id/ukpga/1995/36
http://www.legislation.gov.uk/id/uksi/1994/1443
http://www.legislation.gov.uk/id/ssi/2007/282
http://www.legislation.gov.uk/id/ssi/2003/223
http://www.legislation.gov.uk/id/ssi/2005/198

Document Generated: 2023-09-30
Status: This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

“the Act of 2002 means the Nationality, Immigration and Asylum Act 2002(4);

“the Act of 2004” means the Asylum and Immigration (Treatment of Claimants, etc.)
Act 2004(5);

“the Tribunal” means the Asylum and Immigration Tribunal;

“filter provision” means paragraph 30 of Schedule 2 to the Act of 2004.

Disapplication of certain rules to this Part

41.47. The following rules shall not apply to a petition to which this Part applies:—
rule 14.4 (form of petition),
rule 14.5 (first order in petitions),
rule 14.6 (period of notice for lodging answers),
rule 14.7 (intimation and service of petitions),
rule 14.8 (procedure where answers lodged),

rule 14.9 (unopposed petitions).

Applications for orders requiring reconsideration

41.48.—(1) The following shall be made to the Outer House:—

(a) an application under section 103A(1) of the Act of 2002(6) for an order requiring
the Tribunal to reconsider a decision on an appeal;

(b) a notification under paragraph 30(5)(a) of Schedule 2 to the Act of 2004 that the
applicant wishes the court to consider his application under section 103A(1) of the
Act of 2002.

(2) The application or notification shall be by petition in Form 41.48.
(3) There shall be lodged with the petition—

(a) the asylum and immigration decision to which the application relates, and any
document giving reasons for the decision;

(b) the grounds of appeal to the Tribunal;

(c) the Tribunal’s decision;

(d) a copy of any case report upon which the applicant wishes to rely;

(e) any other documents material to the application which were before the Tribunal; and

(f) where applicable, a copy of any decision under paragraph 30(4) of Schedule 2 to
the Act of 2004 (decision of a member of the Tribunal during the period the filter
provision has effect).

(4) The petition shall set out—
(a) the grounds upon which it is contended that the Tribunal made an error of law;
(b) reasons in support of those grounds,

and may set out comments on the reasons given in any decision under paragraph 30(4) of
Schedule 2 to the Act of 2004.

(5) Where the applicant—

4) 2002c.41.
(5) 2004 c. 19.
(6) Sections 103A to 103E of the Act of 2002 were inserted by section 26(6) of the Asylum and Immigration (Treatment of
Claimants, etc.) Act 2004 c. 19.
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(a) was the respondent to the appeal; and

(b) was required to serve the Tribunal’s determination, or any decision of a member of
the Tribunal during the period the filter provision has effect, on the appellant,

the petition shall contain a statement of the date on which, and the means by which, the
determination or any such decision was served.

(6) An application to which paragraph 30(2) of Schedule 2 to the Act of 2004 applies may
be signed by a solicitor.

Exclusion of days

41.49.—(1) In applying section 103A(3)(a) or section 103A(3)(c) of the Act of 2002 (time
limits) any day which is not a business day shall be disregarded.

(2) In this rule “business day” means any day other than a Saturday, Sunday, or public
holiday as directed by the Lord President of the Court of Session.

Extension of time limit for application

41.50. An application under section 103A(4) of the Act of 2002 for permission to
make an application under section 103A(1) of that Act (applications for orders requiring
reconsideration) outside the period specified in section 103A(3) of that Act (time limits) shall
be made in the petition and supported by an affidavit.

Other written submissions

41.51. Where a petition is for reconsideration of a decision of the Tribunal to grant an
appeal the court may order that written submissions may be lodged by the other party within
a time limit to be fixed by the court.

Service of petition etc.

41.52.—(1) Where an order has been made under rule 41.51 (order for other written
submissions) the petitioner shall serve on the other party copies of—

(a) the petition;
(b) the interlocutor made under rule 41.51; and

(c) each of the documents lodged in support of the petition, except for documents that
come from or have already been served on the other party,

with a citation in Form 41.52 attached to the petition.

(2) The petitioner shall lodge in process a certificate of service as required by these Rules
at least 7 days before the expiry of the time limit fixed by the court under rule 41.51.

Reference to Inner House

41.52A. A reference under section 103C(1) of the Act of 2002 shall be made by report to
the Inner House under rule 34.1.

Service of order

41.52B.—(1) After consideration of a petition under rule 41.48 (applications for orders
requiring reconsideration) the Deputy Principal Clerk of Session shall send copies of the order
of the court to—
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(a) the applicant and other party to the appeal, except where paragraph (2) applies; and
(b) the Tribunal.

(2) Where the application relates, in whole or in part, to a claim for asylum, the Deputy
Principal Clerk of Session shall send a copy of the order of the court to the Secretary of State,
who shall serve the order on the applicant and the other party.

(3) Where the Secretary of State has served an order in accordance with paragraph (2), he
shall notify the court of the date and method of service.

(4) The Secretary of State shall provide the notification required by paragraph (3) within
28 days after the date on which the Deputy Principal Clerk of Session sends him a copy of
the order of the court.

(5) If, 28 days after the date on which the Deputy Principal Clerk of Session sends a copy of
the order of the court to the Secretary of State in accordance with paragraph (2), the Secretary
of State has not provided the notification required by paragraph (3), the Deputy Principal Clerk
may, on receipt of a request, serve the order on the applicant and the other party.

Continuing application or appeal otherwise treated as abandoned

41.52C.—(1) This rule applies to—
(a) an application under section 103A(1) of the Act of 2002;
(b) an application under sections 103B or 103E of the Act of 2002 for leave to appeal;
(c) an appeal under sections 103B or 103E of the Act of 2002; or
(d) areference under section 103C of the Act of 2002.

(2) Where an application or appeal mentioned in paragraph (1) would be treated as
abandoned under section 104(4A) of the Act of 2002(7) but—

(a) meets the conditions set out in section 104(4B) or (4C) of the Act of 2002, and

(b) the applicant or appellant, as the case may be, wishes to pursue his application or
appeal,

the applicant or appellant, as the case may be, must lodge a notice in Form
41.52C.

(3) A notice in Form 41.52C must be lodged—

(a) where section 104(4B) of the Act of 2002 applies, within 28 days of the date on
which the applicant or appellant, as the case may be, received notice of the grant of
leave to enter or remain in the United Kingdom for a period exceeding 12 months; or

(b) where section 104(4C) of the Act of 2002 applies, within 28 days of the date on
which the applicant or appellant, as the case may be, received notice of the grant of
leave to enter or remain in the United Kingdom.

(4) Where the applicant or appellant, as the case may be, does not comply with the time limit
specified in paragraph (3) the application or appeal will be treated as abandoned in accordance
with section 104(4) of the Act of 2002(8).

(5) The applicant or appellant, as the case may be, must serve a copy of the Form 41.52C
on the respondent.

(6) Where the applicant or appellant, as the case may be, has lodged a notice under
paragraph (2) the Deputy Principal Clerk of Session shall—

(7) Section 104(4A), (4B) and (4C) was inserted by section 9 of the Immigration, Asylum and Nationality Act 2006 c. 13.
(8) Section 104(4) was amended by section 9 of the Immigration, Asylum and Nationality Act 2006.
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(a) notify the applicant or appellant, as the case may be, of the date on which the Form
was received, and

(b) send a copy of the notification to the respondent.”.

(3) In the appendix, for Forms 41.48 and 41.52(9) there shall be inserted the forms set out in
the Schedule to this Act.

Edinburgh A C HAMILTON
11th April 2007 Lord President I.P.D.

(9) Forms 41.48 and 41.52 were inserted by S.S.1. 2005/198.
5
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SCHEDULE Paragraph 2(3)

FORM 41.48Form of petition in application under section 103A(1) of the Nationality, Immigration
and Asylum Act 2002 for an order requiring the Asylum and Immigration Tribunal to reconsider

a decision
Rule 41.48

UNTO TIE RIGIT IIONOURADBLE TIIE LORDS OF COTNCIL ARD SE3510M
PETTTTOMN
al’
[A-B] (femigmaiinin aped wddrea}
fr
regonsideration of adecision by the Asylom and hmnigration Tribumal
HUMRBLY SHEWFETH:
1. Thae the petivonuer iy (siofe deafgpatios, o and imtoros of pofitionoer).

2, That o (efee) the Asyvlum and Immipration Tribunal decided that Cspecify dfecisfos o e

FrLtetmisler et

3. That it is declared the Asylum and Ternigration Tribunal that made the said decision on
(aprecils dale on which decivion wie ) consisted of less than tluee legally qualificd members,

4. That the petitioner segs an order requurng the Asylom and Tmmigration Tribymal i
reconsides its decision,

FSfate frvefle the ficfs n suppaord of tie gromds fie roconsideration i nianhored pavanaphs).

S (ate brictly o mumbersd paregraphe the lesal ormmentis) vith reference o enacfments or

Fadictal amthority on wlded 1 iy Tfenced fo rel)

LAY TLTTIERLUORLE please your Locdships to order te Asyhum and Druoigration Tribungl to
reconsider its decision and (i ers dav addisiona ordere songhi).

Avcording wo Jusice ofe,

(Stened vy conmyel oF offen pecean
frevving o pieht aof ardichoe)

FORM 41.52Form of citation in petition under section 103A of the Nationality, Immigration and
Asylum Act 2002
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Rule 41.52
CITATICH
Drate:  (ufete of pesiing o offer seechecd of servior)
To: Lreprn ol aedadrass of persan on wlonr petitfonr sorad)

INGLIER MAILSTYS RAMLE AND AUTHOROTY, snd m che name and  sothonly of
Varred (ereevree}, L (Feminee of aoenf], solicttor |G person having a right o coadugt the Titigation |, for
Drnne of potitfonert |[or Quame of SIEiReRpeF-Tf-mma ), messenger-at-mms |, sorve the attached
Pt o anelinterlocuor ol the courl on o,

The wnlerloculor reguires you L lodee willen sulbimizsions on Lhe pelilien.

IC vou miend 1o lodge wrilten submissioas o the petiion voo must lodge thern al the OMee of
Cowrl, Courl of Sessiom, 2 Parhumont Sguare, Edinbureh E1 TR wathin (specigy nmher of
Awysy ciavs aller Dg date of servige am o ol e pelicom, The date gl service 39 he dile @ ated al
thes Lo ol s ertabion anless service has been by pos) m o which case the dag of sereiocg 15 1the day
dller thit dale.
IF YU ARE UNCERTAIN ABOL I THE EFFECT OF THIS CITATION, you should
ennsult a sulicitor, Citizens Advice Bureau or olher local advice agency or adviser
immediately,

[Niprnecd

Mdcssengor-at-anns

| Soliciter |ar Agcnt| for petitiongn|

[Asicroax).

FORM 41.52CForm of notice of intention to pursue application or appeal under the Nationality,
Immigration and Asylum Act 2002
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Rule 41.52C
MOTICE
BY [A.B.] [addhess
APPLICANTL [r APPLELLANT]

TAKENOTICE
Mate; (darz of posting ¢t other method of delivery)
Cronr Relwrence Nomber:
Surname of Applicant’Appe lann
Orher namss of Applicaat: Appellant:
ate of Birh:
[eme CHee Relerence Muraber:
Drate pranted leave to coter or remain in LK
Dhication of leave to eater: (afwchk o)
Male ol receipl ol deeisiom by gramd 1egve: Wy pniler or remain;

I, (resme andd addvesy of applicant or appeliang) have o ponding sppeal ot upphicalion under the
Mulivmulity, hmmigrution and Asylom Acl 2002 m which purl of the grounds Tor sppeal W the
Cronrt af Session 1x

«  thit 1 oam eorently anothe Unila] Kingsbomn amwd e appealed on the groomd el my
remeval wold he in broach of the Uniled Kingdmm®s ebligations unde- Te Relogee
Cronvenlion aad that [ have now been grmed Teave Wwoenler ot remaim fom o period
cxecedne 12 amoniths and T wish o pursoie mry existng appead inoso dar as 111 brooghl on
the arowad specitiad in section 8490 1(a} of the NMationality, Dnmigration amd Asylom Act
20002 which relates to the Ratiyree (Convention ground; or

# Ll 1oam commentdy cnothe Lhoied Kmagdorn wod have sppealad o race diserimmmnalion
avmeds el thal [ have e Been amamied Teave © enler ot remean andd 1 owishe i pursuog
Ty 2xIsling uppcial s (ur as 110 brought on the grnmd speci Red i sceticn 8407 50 of
the Watlonality, Dnunirration and Asvlom Acr 2002 which relates to section 190 of the
Race Ralations Act 1976,%

Fufedvie a8 apppreprinte
[Sbmafire af Appfieamt oe Appoifant)

This form iz to be sent o che Deputy Priocipal Clerk of Scesion, 2 Parliament Square,
Edinburgh, EHI 1R¢}
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EXPLANATORY NOTE
(This note is not part of the Act of Sederunt)

This Act of Sederunt makes amendments to the Rules of the Court of Session 1994 (S.1.1994/1443)
(“the Rules”) to make provision consequent upon amendments to the Nationality, Immigration and
Asylum Act 2002 (c. 41) (“the Act of 2002”) by the Immigration, Asylum and Nationality Act 2006
(c. 13) (“the Act of 2006”).

It substitutes Part XI of Chapter 41 (applications under section 103A of the Nationality, Immigration
and Asylum Act 2002) with a new Part XI (Nationality, Immigration and Asylum Act 2002).
The new Part repeats the existing rules with a slight amendment to rule 41.48 (applications for
reconsideration) by deleting paragraph (3)(e) (certificate of intimation). It also includes a new rule
41.52C on notification to the court to continue an appeal or application that would otherwise be
deemed abandoned. Forms 41.48 (petition for reconsideration) and 41.52 (citation) are re inserted
and a new Form 41.52C of notification to the court is inserted.
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