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Directive (EU) 2019/790 of the European Parliament and of the Council of
17 April 2019 on copyright and related rights in the Digital Single Market and

amending Directives 96/9/EC and 2001/29/EC (Text with EEA relevance)

TITLE III

MEASURES TO IMPROVE LICENSING PRACTICES
AND ENSURE WIDER ACCESS TO CONTENT

CHAPTER 1

Out-of-commerce works and other subject matter

Article 8

Use of out-of-commerce works and other subject matter by cultural heritage institutions

1 Member States shall provide that a collective management organisation, in accordance
with its mandates from rightholders, may conclude a non-exclusive licence for non-commercial
purposes with a cultural heritage institution for the reproduction, distribution, communication
to the public or making available to the public of out-of-commerce works or other subject matter
that are permanently in the collection of the institution, irrespective of whether all rightholders
covered by the licence have mandated the collective management organisation, on condition
that:

a the collective management organisation is, on the basis of its mandates, sufficiently
representative of rightholders in the relevant type of works or other subject matter and
of the rights that are the subject of the licence; and

b all rightholders are guaranteed equal treatment in relation to the terms of the licence.

2 Member States shall provide for an exception or limitation to the rights provided for in
Article 5(a), (b), (d) and (e) and Article 7(1) of Directive 96/9/EC, Articles 2 and 3 of Directive
2001/29/EC, Article 4(1) of Directive 2009/24/EC, and Article 15(1) of this Directive, in order
to allow cultural heritage institutions to make available, for non-commercial purposes, out-of-
commerce works or other subject matter that are permanently in their collections, on condition
that:

a the name of the author or any other identifiable rightholder is indicated, unless this turns
out to be impossible; and

b such works or other subject matter are made available on non-commercial websites.

3 Member States shall provide that the exception or limitation provided for in paragraph
2 only applies to types of works or other subject matter for which no collective management
organisation that fulfils the condition set out in point (a) of paragraph 1 exists.

4 Member States shall provide that all rightholders may, at any time, easily and
effectively, exclude their works or other subject matter from the licensing mechanism set out
in paragraph 1 or from the application of the exception or limitation provided for in paragraph
2, either in general or in specific cases, including after the conclusion of a licence or after the
beginning of the use concerned.
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5 A work or other subject matter shall be deemed to be out of commerce when it can be
presumed in good faith that the whole work or other subject matter is not available to the public
through customary channels of commerce, after a reasonable effort has been made to determine
whether it is available to the public.

Member States may provide for specific requirements, such as a cut-off date, to
determine whether works and other subject matter can be licensed in accordance with
paragraph 1 or used under the exception or limitation provided for in paragraph 2. Such
requirements shall not extend beyond what is necessary and reasonable, and shall not
preclude being able to determine that a set of works or other subject matter as a whole
is out of commerce, when it is reasonable to presume that all works or other subject
matter are out of commerce.

6 Member States shall provide that the licences referred to in paragraph 1 are to be
sought from a collective management organisation that is representative for the Member State
where the cultural heritage institution is established.

7 This Article shall not apply to sets of out-of-commerce works or other subject matter
if, on the basis of the reasonable effort referred to in paragraph 5, there is evidence that such
sets predominantly consist of:

a works or other subject matter, other than cinematographic or audiovisual works, first
published or, in the absence of publication, first broadcast in a third country;

b cinematographic or audiovisual works, of which the producers have their headquarters
or habitual residence in a third country; or

c works or other subject matter of third country nationals, where after a reasonable effort
no Member State or third country could be determined pursuant to points (a) and (b).

By way of derogation from the first subparagraph, this Article shall apply where the
collective management organisation is sufficiently representative, within the meaning
of point (a) of paragraph 1, of rightholders of the relevant third country.

Article 9

Cross-border uses

1 Member States shall ensure that licences granted in accordance with Article 8 may
allow the use of out-of-commerce works or other subject matter by cultural heritage institutions
in any Member State.

2 The uses of works and other subject matter under the exception or limitation provided
for in Article 8(2) shall be deemed to occur solely in the Member State where the cultural
heritage institution undertaking that use is established.

Article 10

Publicity measures

1 Member States shall ensure that information from cultural heritage institutions,
collective management organisations or relevant public authorities, for the purposes of the
identification of the out-of-commerce works or other subject matter, covered by a licence
granted in accordance with Article 8(1), or used under the exception or limitation provided for
in Article 8(2), as well as information about the options available to rightholders as referred
to in Article 8(4), and, as soon as it is available and where relevant, information on the parties
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to the licence, the territories covered and the uses, is made permanently, easily and effectively
accessible on a public single online portal from at least six months before the works or other
subject matter are distributed, communicated to the public or made available to the public in
accordance with the licence or under the exception or limitation.

The portal shall be established and managed by the European Union Intellectual
Property Office in accordance with Regulation (EU) No 386/2012.

2 Member States shall provide that, if necessary for the general awareness of
rightholders, additional appropriate publicity measures are taken regarding the ability of
collective management organisations to license works or other subject matter in accordance with
Article 8, the licences granted, the uses under the exception or limitation provided for in Article
8(2) and the options available to rightholders as referred to in Article 8(4).

The appropriate publicity measures referred to in the first subparagraph of this paragraph
shall be taken in the Member State where the licence is sought in accordance with Article
8(1) or, for uses under the exception or limitation provided for in Article 8(2), in the
Member State where the cultural heritage institution is established. If there is evidence,
such as the origin of the works or other subject matter, to suggest that the awareness of
rightholders could be more efficiently raised in other Member States or third countries,
such publicity measures shall also cover those Member States and third countries.

Article 11

Stakeholder dialogue

Member States shall consult rightholders, collective management organisations and
cultural heritage institutions in each sector before establishing specific requirements
pursuant to Article 8(5), and shall encourage regular dialogue between representative
users' and rightholders' organisations, including collective management organisations,
and any other relevant stakeholder organisations, on a sector-specific basis, to foster the
relevance and usability of the licensing mechanisms set out in Article 8(1) and to ensure
that the safeguards for rightholders referred to in this Chapter are effective.

CHAPTER 2

Measures to facilitate collective licensing

Article 12

Collective licensing with an extended effect

1 Member States may provide, as far as the use on their territory is concerned and subject
to the safeguards provided for in this Article, that where a collective management organisation
that is subject to the national rules implementing Directive 2014/26/EU, in accordance with its
mandates from rightholders, enters into a licensing agreement for the exploitation of works or
other subject matter:

a such an agreement can be extended to apply to the rights of rightholders who have
not authorised that collective management organisation to represent them by way of
assignment, licence or any other contractual arrangement; or
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b with respect to such an agreement, the organisation has a legal mandate or is presumed
to represent rightholders who have not authorised the organisation accordingly.

2 Member States shall ensure that the licensing mechanism referred to in paragraph 1 is
only applied within well-defined areas of use, where obtaining authorisations from rightholders
on an individual basis is typically onerous and impractical to a degree that makes the required
licensing transaction unlikely, due to the nature of the use or of the types of works or other
subject matter concerned, and shall ensure that such licensing mechanism safeguards the
legitimate interests of rightholders.

3 For the purposes of paragraph 1, Member States shall provide for the following
safeguards:

a the collective management organisation is, on the basis of its mandates, sufficiently
representative of rightholders in the relevant type of works or other subject matter and
of the rights which are the subject of the licence, for the relevant Member State;

b all rightholders are guaranteed equal treatment, including in relation to the terms of the
licence;

c rightholders who have not authorised the organisation granting the licence may at any
time easily and effectively exclude their works or other subject matter from the licensing
mechanism established in accordance with this Article; and

d appropriate publicity measures are taken, starting from a reasonable period before the
works or other subject matter are used under the licence, to inform rightholders about
the ability of the collective management organisation to license works or other subject
matter, about the licensing taking place in accordance with this Article and about the
options available to rightholders as referred to in point (c). Publicity measures shall be
effective without the need to inform each rightholder individually.

4 This Article does not affect the application of collective licensing mechanisms with
an extended effect in accordance with other provisions of Union law, including provisions that
allow exceptions or limitations.

This Article shall not apply to mandatory collective management of rights.

Article 7 of Directive 2014/26/EU shall apply to the licensing mechanism provided for
in this Article.

5 Where a Member State provides in its national law for a licensing mechanism in
accordance with this Article, that Member State shall inform the Commission about the scope
of the corresponding national provisions, about the purposes and types of licences that may be
introduced under those provisions, about the contact details of organisations issuing licences in
accordance with that licensing mechanism, and about the means by which information on the
licensing and on the options available to rightholders as referred to in point (c) of paragraph 3
can be obtained. The Commission shall publish that information.

6 Based on the information received pursuant to paragraph 5 of this Article and on the
discussions within the contact committee established in Article 12(3) of Directive 2001/29/EC,
the Commission shall, by 10 April 2021, submit to the European Parliament and to the Council
a report on the use in the Union of the licensing mechanisms referred to in paragraph 1 of this
Article, their impact on licensing and rightholders, including rightholders who are not members
of the organisation granting the licences or who are nationals of, or resident in, another Member
State, their effectiveness in facilitating the dissemination of cultural content, and their impact
on the internal market, including the cross-border provision of services and competition. That
report shall be accompanied, if appropriate, by a legislative proposal, including as regards the
cross-border effect of such national mechanisms.
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CHAPTER 3

Access to and availability of audiovisual works on video-on-demand platforms

Article 13

Negotiation mechanism

Member States shall ensure that parties facing difficulties related to the licensing of
rights when seeking to conclude an agreement for the purpose of making available
audiovisual works on video-on-demand services may rely on the assistance of an
impartial body or of mediators. The impartial body established or designated by a
Member State for the purpose of this Article and mediators shall provide assistance
to the parties with their negotiations and help the parties reach agreements, including,
where appropriate, by submitting proposals to them.

Member States shall notify the Commission of the body or mediators referred to in the
first paragraph no later than 7 June 2021. Where Member States have chosen to rely on
mediation, the notification to the Commission shall at least include, when available, the
source where relevant information on the mediators entrusted can be found.

CHAPTER 4

Works of visual art in the public domain

Article 14

Works of visual art in the public domain

Member States shall provide that, when the term of protection of a work of visual art has
expired, any material resulting from an act of reproduction of that work is not subject
to copyright or related rights, unless the material resulting from that act of reproduction
is original in the sense that it is the author's own intellectual creation.


