These notes relate to the Age of Criminal Responsihility (Scotland)
Act 2019 (asp 7) which received Royal Assent on 11 June 2019

AGE OF CRIMINAL RESPONSIBILITY
(SCOTLAND) ACT 2019

EXPLANATORY NOTES

PART 2: DISCLOSURE OF CONVICTIONSAND OTHER INFORMATION
RELATING TO TIME WHEN PERSON UNDER 12

Changes made by the Act

I mpact on pre-existing law of changein age of criminal responsibility

37. Once Part 1 of the Act comesinto force, it will no longer be possible for a person to
acquire acriminal conviction on the basis of behaviour that occurred when they were
aged under 12. In the future, therefore, there will not be any conviction information
relating to this period in a person’s life to disclose in later life. But nothing in Part 1
of the Act impacts on the ability of the police to hold information, relating to a time
when a person was aged eight to 11, which might, in the absence of any provision to
the contrary, be able to be disclosed as ORI.

38. Convictions acquired prior to the changein the age of criminal responsibility in respect
of behaviour that occurred when a person was aged eight to 11 are not affected by Part
1 of the Act — that is, such convictions will still exist after the Act comes into force.
Some of those convictionswill by now be spent, but others may not be. So, depending
on the circumstances, information about such convictions might, in the absence of any
provision to the contrary, sometimesfall to be disclosed. And, again, nothing in the Act
affects the ability of the police to continue to hold information, acquired prior to the
change in the age of criminal responsibility and relating to a time when a person was
aged eight to 11, which might, in the absence of any provision to the contrary, be able
to be disclosed as ORI.

What this Part of the Act does

Amendment and replacement of the 1974 Act in relation to pre-12 behaviour

39. Section 4 of the Act makes various amendments to the 1974 Act. In particular, it
providesthat “conviction”, when used in the 1974 Act, no longer appliesto convictions
for offences committed when the convicted person was aged under 12. It also provides
that the offence ground having been accepted or established in or for the purposes of
children’s hearing proceedings, in relation to behaviour which occurred when a person
was aged under 12, no longer counts as a conviction for the purposes of that Act.

40. The effect of the amendments made by section 4 is that the 1974 Act no longer
appliesin relation to behaviour that occurred, prior to the change in the age of criminal
responsibility, when a person was aged eight to 11. In addition, the 1974 Act will not
apply to behaviour which occurs, after section 1 of the Act comes into force, when a
person isaged eight to 11 (asthere will be no conviction to become spent in such cases
in future). Following the change in the age of criminal responsibility, therefore, the
1974 Act will not apply at all to pre-12 behaviour.
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One of the effects of this is that the protection against self-disclosure of certain
information provided by the 1974 Act falls away in relation to all previously covered
pre-12 behaviour. This would mean that if, when applying for ajob, a person did not
disclose information about a conviction for an offence that they committed when under
12, and prior to section 1 of the Act coming into force, the employer might be able to
dismiss them on this ground if the information subsequently cameto light.

Sections 5 to 9 of the Act therefore make new provision about self-disclosure of
information inrelation to pre-12 behaviour. Sections 6 and 7, broadly speaking, provide
protection against having to self-disclose certain information in certain ci rcumstances.t

The information that is protected is information in relation to “relevant behaviour”
and “circumstances ancillary to relevant behaviour”. Section 5 defines these terms.
Subsection (1)(a) defines “relevant behaviour” in relation to situations arising prior
to the change in the age of crimina responsibility (that is, a person being convicted
of, or being given an aternative to prosecution in respect of, an offence which was
committed when the person was aged under 12). Subsection (3) provides that the
acceptance or establishment of the offence ground in or for the purposes of children’'s
hearings proceedings counts as a conviction for this purpose. Subsection (1)(b) defines
“relevant behaviour” in relation to situations, arising after the change in the age
of crimina responsibility, where suspected harmful behaviour by the child leads to
various provisions in Part 4 of the Act being used. Subsection (2) provides some
examples of “circumstances ancillary to relevant behaviour”. The purpose of defining
“circumstances ancillary to relevant behaviour” isto extend the protection against self-
disclosure to questions that don't directly ask, for example, whether a person has a
conviction, but relate to the wider circumstances of an offence and the answersto which
would indirectly reveal the existence of the conviction.

Subsection (4) alows the Scottish Ministers to make regulations modifying the
definitions of “relevant behaviour” and “ circumstances ancillary to relevant behaviour”
in subsection (1). For example, if a new power was created in relation to harmful
behaviour by children aged under 12 in future, this power could be used to protect a
child from having to subsequently disclose the fact that that power had been was used
in relation to them. Regulations modifying subsection (1) are subject to the affirmative
procedure (see section 82(3)(a)).

Section 6 makes provision in relation to the disclosure of information about relevant
behaviour and circumstances ancillary to relevant behaviour in judicial proceedings
(which is defined in subsection (3)). By virtue of subsection (1), evidence proving
such behaviour or circumstances is inadmissible in judicial proceedings. Under
subsection (2), a person cannot be asked any question in judicial proceedings which
they would be unable to answer without revealing relevant behaviour or circumstances
ancillary to such behaviour. If the person is asked such a question, they are not obliged
to answer.

Section 7 provides protections in relation to non-judicial proceedings (including, for
example, job applications). So, if a person who, prior to the change in the age of
criminal responsibility, was convicted of an offence committed while they were under
12 is asked in a job application or interview if they have any convictions, they are
not obliged to mention that conviction (subsection (1)(a)). And a person cannot be
dismissed from a job by reason of such a conviction or for failing to disclose such a
conviction (subsection (3)). Subsection (2) providesthat legal requirementsto disclose
information do not extend to information about relevant behaviour or circumstances
ancillary to such behaviour from legal requirements to disclose information (the effect
being that such information need not be disclosed).

Section 8 sets out certain exceptions to the protections provided by sections6 and 7 in
connection with disclosure under the 1997 and 2007 Acts, including the review process

1

The provision made in sections 6 and 7 is broadly equivalent to the provision made in section 4(1) to (3) of the 1974 Act.
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established by sections 14 to 20 of this Act. In the specified circumstances, a personis
not protected from having to, for example, answer questions about relevant behaviour
and circumstances ancillary to such behaviour. See paragraphs 61, 68 and 70 for more
detail on these exceptions.

Further, more general, exceptions to the protections provided by sections 6 and 7 are
Set out in section 9.

Subsection (1) of section 9 providesthat section 6 does not apply in thetypesof judicial
proceedings listed in subsection (2). These include, for example, criminal proceedings.
Evidence relating to relevant behaviour and circumstances ancillary to such behaviour
can therefore be admitted in such proceedings (and a person can be asked, and required
to answer, questions about such behaviour or circumstances in such proceedings).
Subsection (3) allows evidence about such behaviour or circumstancesto be admittedin
judicial pzroceedi ngs not listed in subsection (2) provided that justice cannot otherwise
be done.

Subsection (4) of section 9 gives the Scottish Ministers power to make regulations
adjusting the list of proceedings set out in subsection (2) (paragraph (a)) or otherwise
providing that section 6 does not apply in proceedings specified in the regulations to
the extent and for the purposes set out in the regulations (paragraph (b)).

Regulations under subsection (4) may also include provision setting out exceptions to
the protection provided by section 7 (paragraphs (c) and (d)). Again, the effect of any
such provision would beto allow questionsto be asked, and require answersto begiven,
in relation to relevant behaviour and circumstances ancillary to such behaviour in non-
judicia contexts listed in the regul ations.

Regulations under section 9(4) are subject to the affirmative procedure (see
section 82(3)(b)).

Effect of amendments of 1974 Act on 1997 and 2007 Acts

53.

The amendments made to the 1974 Act by section 4 also have effects in relation to
state disclosure of information under the 1997 Act and the 2007 Act. Thisis because,
as aready noted, the 1997 Act defines “conviction” with reference to the 1974 Act,
and that definition also carries through to the 2007 Act. By virtue of the 1974 Act
no longer applying in relation to convictions acquired, prior to the change in the age
of criminal responsibility, for offences committed when a person was aged under 12,
information about such offences will no longer be automatically disclosed as part of a
basic disclosure, a standard disclosure or an enhanced disclosure under the 1997 Act.
And, by virtue of the change in the age of criminal responsibility, pre-12 behaviour will
not inthefutureresult in aconviction, again meaning that such behaviour will not fall to
be automatically disclosed in any of these types of disclosure. In addition, information
about such convictions or behaviour will no longer be disclosed as vetting information
as part of a scheme record under the 2007 Act. The existence of such a conviction
or behaviour will also not automatically prevent a short scheme record stating that no
vetting information exists.

But, as noted in paragraph 33, enhanced disclosures under the 1997 Act and scheme
records under the 2007 Act may aso include ORI — which may, as this Act does not
include any provision to the contrary, include information about pre-12 behaviour.
Subsections (2) and (3) of section 10 amend the 1997 Act and the 2007 Act
respectively to make clear that ORI can include information about relevant behaviour
within the meaning of section 5(1)(a) — that is, pre-12 behaviour which, prior to the
implementation of this Act, resulted in a conviction (including the offence ground

These exceptions are broadly equivalent to the provision made in section 7(2) and (3) of the 1974 Act.

The power conferred by section 9(4) is broadly equivalent to the powers conferred by sections 4(4) and 7(4) of the 1974 —
these are the sections under which the Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order
2013 is made.
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being accepted or established for children’s hearings purposes) or an aternative to
prosecution. So, athough information about pre-12 convictions will no longer be
automatically disclosed under the 1997 and 2007 Acts, such information may be
disclosed as ORI.

Prohibition on provision of ORI unless approved by independent reviewer

55.

Section 10(1) of the Act changes the operation of section 113B of the 1997 Act (via
an amendment of section 119 of that Act) and of section 75 of the 2007 Act in relation
to the inclusion of ORI that relates to pre-12 behaviour in an enhanced disclosure or
scheme record. These amendments apply in relation to both information about things
done by children aged under 12 aready held by the police when the age of criminal
responsibility changes and information about things done by children in this age group
acquired after that change. The effect of these amendmentsisthat, following the change
inthe age of criminal responsibility, ORI which relatesto behaviour while aperson was
aged under 12 will only be able to be provided by the police4 to Disclosure Scotland
for inclusion in an enhanced disclosure or a scheme record if the outcome of the review
process set out in sections 14 to 20 of the Actisthat theinformation ought to beincluded
in the disclosure.

The independent reviewer

56.

57.

Section 11 of the Act creates the position of independent reviewer. The principal
function conferred on the independent reviewer by the Act is reviewing information
proposed to be included in enhanced disclosures or scheme records as ORI.
Other functions include the preparation of an annual report, which may include
recommendations, for example, about changes to how the review system works (see
section 21). Section 24 allows the independent reviewer’s functions to be modified by
regulations (subject to the affirmative procedure — see section 82(3)(c)).

The independent reviewer will be appointed by the Scottish Ministers (section 12(1)).
Therest of section 12 makes self-explanatory provision about various other mattersto
do with appointment (including disqualification from appointment and removal from
office). The reviewer is likely to require administrative support and section 13 alows
thisto be provided by the Scottish Ministers, following consultation with the reviewer.
If support is not directly provided by the Scottish Ministers, they must ensure that the
necessary support is provided.

Review process

58.

59.

Sections 14 to 20 set out the process to be followed where the chief constable of Police
Scotland hasidentified, and wishesto disclose, ORI that relates to a person’ s behaviour
while aged under 12.

The initial part of the process is unchanged: when a person (the “applicant”) applies
for an enhanced disclosure or a scheme record, Disclosure Scotland will ask the chief
constable whether Police Scotland holds any information which the chief constable
reasonably believes to be relevant to the purpose for which the disclosure or record is
regquired and which the chief constable considers ought to be disclosed. If no relevant
information isidentified, or if information isidentified but the chief constable does not
consider that it ought to be disclosed, then the chief constable will advise Disclosure
Scotland of this and Disclosure Scotland will proceed to issue the disclosure or record
accordingly. If, however, the chief constable identifies ORI and considers that it ought

The provision being inserted into the 1997 Act by section 10 of the Act refers only to the chief constable of the Police Service
of Scotland. Inthe 2007 Act, “chief constable” is defined to mean the chief constable of the Police Service of Scotland, so the
reference in the provision inserted into that Act by section 10 of the Act also refers only to the chief constable of the Police
Service of Scotland. Section 26 of the Act defines “chief constable” in the same way — so the review process set out in the
Act only appliesin relation to information held by the Police Service of Scotland.
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to bedisclosed then, if theinformation relatesto atime when the person was aged under
12, the process in sections 14 to 20 will be followed.

The chief constable sends the information which the chief constable considers ought
to disclosed to the independent reviewer, along with information about the purpose for
which thedisclosureisbeing applied for, an explanation of the chief constable’ sreasons
for considering that the information ought to be disclosed, and any other information
that the chief constable thinks is relevant (section 14). The chief constable will also,
under section 15, notify the Scottish Ministers that information has been referred to the
independent reviewer — so Disclosure Scotland will be aware that a review is taking
place.

On receipt of theinformation, the independent reviewer notifies the applicant about the
review in accordance with section 16. In particular, the applicant will be given detail s of
theinformation referred for review and told that they can make representations, withina
specified perlod to the reviewer about whether the information should be disclosed or
not. If the reviewer thinksthat the applicant may have further information, the reviewer
can also ask the applicant to provideit. The protection against self-disclosure provided
by sections 6 and 7 of the Act does not apply in relation to the independent reviewer’s
consideration of the case (see section 8(1) and (2)). That is, the applicant has no right
not to answer questions asked by the independent reviewer about the pre-12 behaviour
that is the subject of the review.

Theindependent reviewer also has power, under section 17, to require other personsto
provide the reviewer with information which the reviewer thinks is necessary to carry
out the review.

The independent reviewer must then proceed to review whether the information
identified by the chief constable ought to be disclosed. Section 18(3) requires the
independent reviewer to take account of the explanation and any other information
originally provided by the chief constable and also of any representations made by the
applicant or information received in responseto arequest under section 17. Itisimplicit,
therefore, that the review cannot take place until the time periods within which such
representations can be made, or such information provided, have expired.

The issues that the independent reviewer is required to consider in reviewing
information (see section 18(1) and (2)) are very similar to the tests that the chief
constable is required to apply under section 113B(4) of the 1997 Act (see paragraph
59 above). In this case, the issues are whether the information is relevant in relation to
the purpose for which the enhanced disclosure or scheme record is sought and whether
the information ought to be included. The independent reviewer may, however, bein
possession of information that was not known to the chief constable (for example, asa
result of representations made by the applicant).

In carrying out a review, the independent reviewer is also required to have regard to
any guidance issued by the Scottish Ministers under section 22.

The independent reviewer must, in the course of the seven days following the day on
which the reviewer reached a decision about whether or not the information ought to be
disclosed, notify the chief constable, the applicant and the Scottish Ministers (that is,
Disclosure Scotland) of their decision (section 19). Under section 20, the applicant or
chief constable can, within 28 days of that notification, appeal against the decision. But
the appeal can only be on a point of law (for example, that the mdependent reviewer
applied anincorrect test in maklng their decision). The appeal isto the sheriff,® who can
confirm theindependent reviewer’ sdecision or substitute their own decision. No further
appeals are possible once that route is exhausted. In addition, the procedure in the

5

6

This period (and other periods within which certain thingsthat form part of the review process must happen) may be specified
in regulations made under section 23.

By virtue of the change made to the Courts Reform (Scotland) Act 2014 by section 81 of the Act, summary sheriffs can also
deal with such appeals (with their determination also being final).
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1997 Act for the raising of disputes about the accuracy of information contained in an
enhanced disclosure and the procedure in the 2007 Act for the correction of inaccurate
scheme records do not apply in relation to information that has been subject to review
by the independent reviewer (section 25).

Applications for enhanced disclosures and scheme records are made for specific
purposes. For example, a person may require an enhanced disclosure for the purposes
of aparticular job application. If they then made afurther application for adifferent job
that also required an enhanced disclosure, they would require to obtain anew disclosure
for the specific purpose of the second application. Each application for an enhanced
disclosure would, if ORI about pre-12 behaviour existed that was potentialy relevant
to both jobs, require to be referred to the independent reviewer. Section 20(5) makes
clear that, if an appeal is made in relation to the review in the first case, section 20(4)
(which provides for the appeal decision to be final) does not prevent an appeal being
made in relation to the separate, second case, even though the cases may relate to the
same information.

The protection against self-disclosure provided by sections 6 and 7 of the Act aso
does not apply in relation to appeal proceedings under section 20 (see section 8(1) and
(2)). That is, the applicant could be asked, and if asked would be required to answer,
guestions about the pre-12 behaviour to which the appeal relates during the appeal
proceedings.

Although Disclosure Scotland is notified of the independent reviewer’s decision, the
chief constable still has to formally comply with the duty to provide information in
response to the original request made by Disclosure Scotland. The changes made
to the 1997 Act and the 2007 Act by section 10 prohibit the chief constable from
providing information until such time as the independent reviewer has determined that
theinformation may be disclosed (and the period for appealing has expired or the sheriff
has confirmed the decision on appeal) or the sheriff has decided on an appeal that the
information may be disclosed.

Effect of decision to include information about pre-12 behaviour as ORI on self-
disclosurerules

70.

Once information about pre-12 behaviour is included (as ORI) in an enhanced
disclosure or aschemerecord, the protection against self-disclosure of such information
falls away (see section 8(3) and (4)). So, for example, a potential employer to whom
such an enhanced disclosure or scheme record is provided is then entitled to ask
questions in relation to the pre-12 behaviour disclosed, and the applicant has no right
not to answer those questions. Section 8(6) and (7) provide additional clarification that
the protection against self-disclosure remains in place until the enhanced disclosure or
scheme record is actually issued — if the person fails to disclose the pre-12 behaviour
to a potential employer at an earlier stage, the person cannot be excluded from a job
solely by reason of that failure to disclose (but they could potentially be excluded from
the job by reason of the pre-12 behaviour, or by reason of failing to answer questions
about that behaviour after the issue of the enhanced disclosure or scheme record).



