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VICTIMS AND WITNESSES
(SCOTLAND) ACT 2014

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes have been prepared by the Scottish Government in order to
assist thereader of the Act. They do not form part of the Act and have not been endorsed
by the Parliament.

The Notes should be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or schedule, or a
part of a section or schedule, does not seem to require any explanation or comment,
noneis given.

OVERVIEW OF THE ACT

3.

There are two main policy areas in the Act: reforms to the justice system relating to
victims and witnesses and the establishment of a National Confidential Forum (“NCF”
or “the Forum") for persons aged 16 years or over who were placed in institutional
forms of care as children.

The proposed reforms relating to victims and witnesses will improve the support
available for such individuals. Key proposalsinclude:

» giving victims and witnesses a right to certain information about their case;

e creating aduty on organisations within the justice system to set clear standards of
service for victims and witnesses;

» creating a presumption that certain categories of victim are vulnerable, and giving
such victims the right to utilise certain special measures when giving evidence;

* requiring the court to consider compensation to victims in relevant cases,
» introducing avictim surcharge so that offenders contribute to the cost of supporting
victims; and

* introducing restitution orders, allowing the court to require that offenders who
assault police officers pay to support the specialist non-NHS services which assist
in the recovery of such individuals.

The establishment of the NCF will provide an opportunity for those aged 16 years or
over who were placed in institutional care as children to recount their experiences of
being in care in a confidential, non-judgemental and supportive setting.

The key proposals in the Act which relate to the NCF are as follows:

» The functions of the NCF are set out - the main function being to offer those
aged 16 years or over who were placed in institutiona care the opportunity of
acknowledgement of their experiences, in particular those of abuse;
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»  Thescope of the NCF isdefined to enable all those aged 16 years or over who were
placed in institutional care as children the opportunity to participate in hearings;

» Thetestimony of persons who participate in the NCF is protected from disclosure
and those persons will be protected from the threat of defamation as a result of
testimony they give. Members of the NCF who will conduct hearings, receive
testimony and offer acknowledgement, and its staff, will aso be protected from the
threat of action for defamation where they have acted in good faith in discharging
the functions of the Forum;

» The arrangements by which the NCF is to be hosted by an existing public body,
the Mental Welfare Commission for Scotland (“the Commission”), are set out,
including the mechanismsto safeguard the respective operational autonomy of the
Forum and Commission.

COMMENTARY ON SECTIONS

General principles

Section 1 - General principles

7.

10.

Section 1 provides that certain identified persons must take account of four general
principles whilst carrying out any statutory functions they have in relation to victims
and witnesses. The persons so identified in subsection (2) are the Lord Advocate, the
Scottish Ministers, the chief constable of the Police Service of Scotland, the Scottish
Court Service (SCS), and the Parole Board for Scotland (PBS).

In relation to the Scottish Ministers, the duty to have regard to the principles will
primarily fall on the Scottish Prison Service (SPS), which routinely deals with victims
and witnesses. SPS is not named specifically in subsection (2) and, as a result of its
legal status as an Agency of the Scottish Government, the duty is to be placed on the
Scottish Ministers generaly.

The principles listed set out that victims and witnesses should be able to obtain
information about what is happening in their cases; should have their safety ensured;
should be able to access appropriate support; and should be able to participate
effectively where that is appropriate.

Subsection (4) enables the Scottish Ministers to modify by order the list of persons to
whom the duty applies.

Standards of service

Section 2 - Standards of Service

11.

12.

Section 2 provides that certain persons must set and publish standards in relation to
the services which those bodies provide to victims and witnesses, and set out their
complaints procedure. The persons are the Lord Advocate, the Scottish Ministers, the
chief constable of the Police Service of Scotland, SCS and PBS.

Subsection (3)(a) provides that the duty on the Lord Advaocate applies only in relation
to functions relating to the investigation and prosecution of crime. Subsection (3)(b)
provides that the duty on the Scottish Ministers applies only in relation to functions
relating to prisons and young offenders institutions and the persons detained in them.
The purpose of these restrictions is to identify the Crown Office and Procurator Fiscal
Service (COPFS) and SPS as the particular bodies to which this duty is intended to
apply. As described in relation to section 1, the duty cannot be placed specifically on
SPS, and the same is true of COPFS, which isaMinisterial Department. Both COPFS
and SPS will be expected to set out distinct standards of service. Subsection (3)(c)
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provides that, in relation to the other persons named in subsection (2), the duty applies
to any functions.

Subsection (4) places a duty on the persons named in subsection (2) to consult with
each other and with such other persons who appear to have a significant interest in the
standards of service, before publishing standards under subsection (1).

Subsection (5) enables the Scottish Ministers to modify the list of persons to whom
the obligation to set and publish standards applies and to modify subsections (1), (3)
and (6) so far as is necessary or expedient as a consequence of any modification of
subsection (2). Subsection (6) provides that the term “victim” includes a prescribed
relative of avictim, and subsection (7) enables the Scottish Ministers to prescribe by
order those relatives to be included in the definition of victim in this context.

Section 3 — Reports

15.

Section 3 requires the persons named in section 2(2) to prepare and publish a report
within twelve months of the initial publication of their standards of service, then on
a yearly basis. Under subsection (3), the report must contain an assessment of how
the standards have been met, how the person intends to continue to meet them, any
maodifications made during the reporting period and any proposed madifications the
person intends to make during the following reporting period. Subsection (4) enables
the Scottish Ministers, by regulations, to specify additional information to be included
in such reports, in addition to that set out in subsection (3).

Rules: review of decision not to prosecute

Section 4 — Rules: review of decision not to prosecute

16.

17.

18.

Section 4(1) provides that the Lord Advocate must prepare and publish rules about the
processfor carrying out areview of adecision not to prosecute someone for an offence,
when a person who is avictim, or appears to be a victim, of the offence requests such
areview.

Section 4(2) sets out that the rules may, in particular, detail the circumstancesin which
a review may be carried out, the manner in which a request for a review must be
made and the information to be included in such arequest. Rules may also detail what
information should be taken into account and the process that should be followed by
the Lord Advocate when carrying out areview.

Section 4(3) sets out that the definition of “prosecutor” for the purposes of this section
means the Lord Advocate, crown counsel or procurator fiscal.

Restorative justice

Section 5 — Restorative justice

19.

Section 5 provides that the Scottish Ministers may issue guidance about the referral
of victims or alleged victims and offenders or aleged offenders to restorative justice
services, and about the provision of such services to those persons. The Scottish
Ministers may also specify, by order, persons or classes of persons who must have
regard to any guidance issued. A definition of “restorative justice services’ is provided
at subsection (3).
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Disclosure of information

Section 6 — Disclosure of information about criminal proceedings

20.

21

22.

23.

24,

25.

Section 6 requires the chief constable of the Police Service of Scotland, SCS, and any
prosecutor to disclose certain information to victims and witnesses of criminal offences
(or aleged criminal offences) on request.

The persons who can seek information are: a person who appears to be a victim of the
offence or aleged offence; prescribed relatives of such a person where the person’s
death was caused, or appears to have been caused, by the offence or alleged offence;
thosewho areto give, or arelikely to give, evidencein criminal proceedingsin relation
to the offence or alleged offence; and those who have given a statement to a police
officer or prosecutor in relation to the offence or alleged offence. The information to
be disclosed is set out in subsection (7).

Subsection (4) appliesto requests under subsection (1) where the requested “qualifying
information” isadecision not to proceed with a criminal investigation and any reasons
for it; a decision to end a criminal investigation and any reasons for it; or, a decision
not to ingtitute criminal proceedings against a person and any reasons for it. Under
subsection (4), where such information is requested, a “qualifying person” under
subsection (6) (i.e. the police, prosecutor or SCS) must not comply with a request for
disclosure of that information where it would result in the disclosure of information
supplied by a Minister of the Crown or UK Government department and held in
confidence by the qualifying person.

The general exception to the obligation to provide information to those persons
mentioned in subsection (2) is set out in subsection (5). Subsection (5) provides that
qualifying information need not be disclosed in so far asthe qualifying person considers
that disclosure would be inappropriate.

Subsection (6) provides that the information which can be requested (referred to
as “qualifying information”) must fall within the types of information set out in
subsection (7); relate to the offence or alleged offence; and be specified in a request
under subsection (1). It also specifies the persons on whom this obligation falls
(referred to as “qualifying persons’) and states that “prescribed” where it appears in
subsection (2)(b) means prescribed by the Scottish Ministers by order.

The Scottish Ministers may, under subsection (8), modify thelist of information which
must be provided under subsection (7) and the list of persons who must provide such
information detailed in subsection (6).

| nterviews

Section 7 - Interviews with children: guidance

26.

This section provides that police officers and social workers must have due regard
to guidance issued by the Scottish Ministers when carrying out joint investigative
interviews with a child witness under the age of 18 in relation to criminal proceedings
or amatter which may lead to criminal proceedings. Subsection (4) allows the Scottish
Ministersto modify by order thelist of personstowhom the obligation applies. Defining
“child” as anyone under 18 is in line with the EU Directive establishing minimum
standards on therights, support and protection of victims of crime (2012/29/EU) (which
defines “child witness” for the purposes of criminal proceedings as any person below
18 years of age) and various other Directives (for example, on trafficking of human
beings and child sexual exploitation). Lord Carloway’s Report into criminal law and
practice also recommends that “for the purposes of arrest, detention and questioning, a
child should be defined as anyone under the age of 18 years.”
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Section 8 — Certain sexual offences: victim’sright to specify gender of interviewer

27.

28.

29.

This section alows victims or alleged victims of certain types of offence to specify
the gender of the investigating officer who is to carry out the interview. The types of
offences are sexual offences; human trafficking; an offence the commission of which
involves domestic abuse and stalking.

Subsection (4) provides that the investigating officer need not comply with a request
for a specified gender of interviewer if doing so would be likely to prejudice the
criminal investigation (for example, if the investigation is time critical and no officers
of the specified gender are currently available), or if doing so would not be reasonably
practicable. Subsection (6) provides that any failure to comply has no effect on any
relevant criminal proceedings.

The section also allows the Scottish Ministers to modify by order the list of types of
offences to which this section applies and the definition of “investigating officer”.

Medical examinations

Section 9 - Certain medical examinations. gender of medical examiner

30.

31.

This section places a duty on police officers, under subsection (2), to make victims
or alleged victims of an offence listed in paragraphs 36 to 59ZL of Schedule 3 to the
Sexual Offences Act 2003, who report that offence to the police, aware that they can
request that any forensic medical examination be carried out by a doctor of a gender
specified by the person. Subsection (3) places a duty on the police officer in question
to ensure that the doctor who isto carry out the examination (or the doctor who would
carry out the examination but for the request) is informed of any such regquest made.

Subsection (4) allows the Scottish Ministers, by order, to prescribe other personsto be
included in the referenceto “ registered medical practitioner” in subsections (2) and (3).

Vulnerable withesses

Section 10 —Vulnerable witnesses: main definitions

32.

33.

This section and sections 11 to 21 amend the Criminal Procedure (Scotland) Act 1995
(“the 1995 Act”). These sections redefine vulnerable witness, including child witness,
to improve the identification and the support available to enable them to give their best
evidence and sets out the special measures available to these withesses along with the
procedure to be followed in criminal proceedings to enable such special measures to
be used.

Section 10(a) replaces section 271(1) of the 1995 Act, and provides that the following
categories of person are to be regarded as vulnerable witnesses:

» children(i.e. thoseunder age 18 at the date of the commencement of the proceedings
in which the hearing is being or is to be held);

e adult witnesses whose quality of evidence (as defined in section 271(4) of the 1995
Act) isat significant risk of being diminished either as aresult of amental disorder
(as defined by section 328 of the Mental Health (Care and Treatment) (Scotland)
Act 2003), or due to fear or distressin connection with giving evidence;

» victimsof alleged sexual offences, human trafficking, an offence the commission of
which involves domestic abuse or stalking who are giving evidence in proceedings
which relate to that particular offence;

» witnesseswho are considered by the court to be at significant risk of harm by reason
of them giving evidence.


http://www.legislation.gov.uk/id/asp/2014/1/section/8
http://www.legislation.gov.uk/id/asp/2014/1/section/8/4
http://www.legislation.gov.uk/id/asp/2014/1/section/9
http://www.legislation.gov.uk/id/asp/2014/1/section/9/4
http://www.legislation.gov.uk/id/asp/2014/1/section/10
http://www.legislation.gov.uk/id/asp/2014/1/section/10/a

35.

36.

These notes relate to the Victims and Withesses (Scotland) Act 2014 (asp 1)
which received Royal Assent on 17 January 2014

Section 10(b) inserts subsection (1AA) into section 271 of the 1995 Act which
gives the Scottish Ministers an order-making power to modify the list of offencesin
section 271(1)(c) where the victim is automatically considered to be vulnerable for the
purposes of proceedings relating to that offence.

Section 10(c) repeals section 271(1A) of the 1995 Act as it is no longer relevant as
section 10(a) (substituting section 271(1) of the 1995 Act) providesthat all those under
18 years are to be considered as child witnesses.

Section 10(e) inserts subsection (4A) into section 271 of the 1995 Act which requires
the court to consider the best interests and views of the witnessin deciding whether they
are vulnerable either because the quality of their evidence is likely to be diminished
(subsection (1)(b)) or they are likely to be at significant risk from harm in giving their
evidence (subsection (1)(d)).

Section 11 — Child and deemed vulnerable witnesses

37.

38.

This section inserts the definitions of “child witness’” (a witness under the age of 18)
and “deemed vulnerable witness’ (a witness who is considered vulnerable as a result
of being an aleged victim of a sexual offence, human trafficking, domestic abuse or
stalking) into section 271(5) of the 1995 Act. It makes various changesto section 271A
(which currently details how child witnesses are to be treated in relation to special
measures) and other parts of the 1995 Act which currently relate only to child witnesses
to ensure that deemed vulnerabl e withesses are subject to the same provisions as child
witnesses were previoudly.

In particular, deemed vulnerable witnesses will be automatically entitled to the use
of certain special measures known as standard special measures (previously only
child witnesses had this entitlement as a matter of course). These standard special
measures are the use of alivetelevision link, a screen (to avoid the witness seeing the
accused), and a supporter. In addition, the procedures for child witnesses are expanded
to encompass deemed vulnerable witnesses.

Section 12 — Child and deemed vulnerable withesses: standard special measures

39.

This section amends section 271A of the 1995 Act to remove the current restriction
that alive television link has to be in another room within the court, and a supporter
has to be used in conjunction with either alive television link or a screen, when these
measures are being used as standard special measures (under section 271A(14) of the
1995 Act). It also gives the Scottish Ministers an order making power so that they can
modify the list of standard special measures in section 271A(14) and, in consequence
of such amodification, prescribe the procedure for the use of standard special measures
and modify sections 271A — 271M. Sections 271A - 271G set out the process to be
followed in applying for special measures, and some related matters, while sections
271H - 271M specify what the special measures are and how they are to be used (for
example, section 271K specifiesthat if ascreenisto be used so that avulnerablewitness
cannot see the accused, the accused should still be able to see and hear the vulnerable
witness).

Section 13 — Objections to special measures; child and deemed vulnerable witnesses

40.

This section amends the 1995 Act to allow any party to criminal proceedings to object
to a notice requesting special measures for a child witness or deemed vulnerable
witness. Objections cannot be made in relation to standard special measures, which
are listed in section 271A(14) of the 1995 Act, and to which child witnesses and
deemed vulnerable witnesses are automatically entitled. Such an “objection notice”
must be lodged within seven days (or later with the permission of the court) of a
vulnerable witness notice being lodged, and must detail the special measures that the
party considers inappropriate, along with the reasons for their objection.
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If a notice under this section is lodged, the court must make an order that the notice
must be considered at the appropriate diet (depending on the level of the court).
Subsections (b) and (c) make the necessary consequential changes to section 271A(5)
of the 1995 Act so that the time limit for the court’s consideration of a vulnerable
witness application is extended to take account of the possibility of an objection notice
being lodged and to section 271A(13) of the 1995 Act to include intimation by the party
lodging the objection notice to special measures to other parties to the proceedings as
they do at present in relation to an application for special measures.

Section 14— Child withesses

42.

This section amends the current procedures about children giving evidencein the court,
Set out in section 271B of the 1995 Act, to place greater emphasis on the wishes of the
child. Where a child wishes to be present in the court to give evidence, the court must
make an order requiring the child to be present unless the court considers that would
not be appropriate. Where a child does not express awish to give evidencein the court,
or expresses awish to give evidence from some other location, the court may not make
an order requiring the child to give evidence in the court, unless the court considers that
the child giving evidence from a location other than the court-room would result in a
significant risk of prejudiceto the fairness of thetrial or the interests of justice and that
that risk outweighs any risk of prejudice to the interests of the child witness.

Section 15 — Reporting of proceedings involving children

43.

This section amends restrictions on reporting proceedings involving children in
section 47 of the 1995 Act so that they apply to a person under 18, rather than under
16. Section 47 of the 1995 Act puts certain restrictions on newspapers to prevent them
revealing the identity of personsunder 16 who areinvolved in criminal proceedings (as
the person against or in respect of whom the proceedings are taken, or as a witness).
However, the court has discretion to dispense with these requirements if it is satisfied
thatitisinthe publicinterest to do so. The provisionsalso apply to sound and television
programmes.

Section 16 — Other vulnerable witnesses: assessment and application

44,

The section provides that any party intending to cite a witness, other than a child or
deemed vulnerable witness, must take reasonable steps to determine whether they are
likely to be vulnerable and if so, what special measures should be used in order to
take that person’s evidence. It also sets out the matters to be considered in making an
assessment of vulnerability which include the nature and circumstances of the alleged
offence, the nature of the evidence likely to be given, the person’s age and maturity,
any behaviour by the accused (or the accused’s family or associates) towards the
person along with any other matters the court considers relevant, including social and
cultural background and ethnic origins, sexual orientation and any physical disability
or impairment. In addition, in assessing whether the person islikely to be avulnerable
witness, the party intending to cite the person as a withess must also have regard to the
best interests of that person and any views expressed by that person.

Section 17 — Objections to special measures: other vulnerable witnesses

45.

This section amends the 1995 Act to allow any party to criminal proceedings to object
to avulnerable witness application requesting special measuresfor awitnesswho isnot
a child witness or deemed vulnerable witness. The process involved is similar to that
set out for objection notices in section 13. An “objection notice” must be lodged with
the court within seven days (or later with the permission of the court) of a vulnerable
witness application being lodged, setting out any objection to the special measures in
the application that the party considersinappropriate and the reasonsfor their objection.
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If anotice under thissection islodged, the court must make an order that the notice must
be considered at the appropriate diet (depending on the level of the court). Subsections
(b) and (c) make the necessary consequential changes to sections 271C(5) of the
1995 Act so that the time limit for the court’s consideration of a vulnerable witness
application is extended to take account of the possibility of an objection notice being
lodged and to section 271C(11) of the 1995 Act to include intimation by the party
lodging the objection notice to special measures to other parties to the proceedings as
they do at present in relation to an application for special measures.

Section 18 — Review of arrangements for vulnerable withesses

47.

Section 271D(1)(a) of the 1995 Act previously allowed a party citing or intending to
citeawitness to request that the court review the arrangements for taking the witness's
evidence. Section 18 expands this ability to any party to the proceedings so that the
non-citing party (normally the defence) can also request the court to review these
arrangements.

Section 19 — Temporary additional special measures

48.

Section 271H of the 1995 Act specifies a range of special measures that may be used
to assist vulnerable witnesses to give their evidence to the court. Section 19 allows the
Scottish Ministersto create additional special measuresby order for atemporary period.
This may be used to pilot additional special measures before any decision is taken on
whether or not to introduce these measures more widely (section 21 deals with order
making powers to prescribe further special measures). The order must specify where
the temporary special measure should take place, the procedures to be used, and for
how long it should operate. The order can also set out in what type of proceedings and
in what courts the additional special measures are to be used.

Section 20 — Special measures: closed court

49.

50.

This section amends the list of special measures in section 271H(1) of the 1995 Act,
to add an additional special measure of having a closed court (i.e. excluding the public
during the taking of evidence from the vulnerable witness). Section 20 also inserts new
section 271HB into the 1995 Act detailing how this new special measure isto operate.
This new section provides that members or officers of the court, parties to the case
before the court, counsel or solicitors or other persons otherwise directly concerned in
the case, bonafide representatives of news gathering or reporting organisations present
or such other persons as the court may specially authorise to be present should not be
excluded from the court.

Section 20 also amends section 271F(8) of the 1995 Act so that this special measure
does not apply where the vulnerable witness is the accused.

Section 21 — Power to prescribe further special measures

51.

This section repeals the existing order making power in section 271H of the 1995 Act
which allows the Scottish Ministers to prescribe further special measures. It inserts
new subsection (1A) into section 271H which enables the Scottish ministers to add
new specia measures, amend or del ete existing special measures and also, to the extent
necessary, modify sections271A —271M of the 1995 Act. Sections 271A —271M detail
how the existing special measuresareto operate (see explanation of these sections under
section 12).

Section 22 —Vulnerable witnesses: civil proceedings

52.

This section amendsthe definition of a“ child withess” in civil proceedingsin section 11
of the Vulnerable Witnesses (Scotland) Act 2004 to include anyone under the age of 18
(currently this definition only includes those under 16). It also inserts an order making
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power to allow the Scottish Ministers to extend the definition of vulnerable witness to
include specified types of witnesses, and witnesses in specified types of actions.

Victim statements

Section 23 — Victim statements

53.

55.

56.

57.

Victim statements allow victims and close relatives to tell the court about the way in
which, and the degree to which, an offence (or apparent offence) has affected and, asthe
case may be, continuesto affect them. Section 14 of the Criminal Justice (Scotland) Act
2003 (“the 2003 Act™) setsout the arrangementsfor the submission of victim statements
in court. In solemn proceedings, avictim statement was previously laid before the court
when moving for sentence and in summary proceedings the statement was previously
laid when a guilty plea was tendered or the accused was convicted. Section 23 of the
Act alows victim statements to be submitted to the court, in solemn proceedings, at
any time after the prosecutor moves for sentence or, in summary proceedings, at any
time after the accused pleads guilty or is found guilty. In both solemn and summary
proceedings, the victim statement must be lodged before sentence is passed. Thisis to
ensure that, if the statement is not available at the time of moving for sentence or at the
time of the guilty plea, this does not prejudice the victim in the case.

Section 23 also makes a number of changes to the arrangements for victim statements
in relation to children. Previoudly, children aged 14 and over could make a victim
statement in their own right. This section lowers this minimum age to allow children
aged 12 and over to make such statementsin their own right. Previously under the 2003
Act, children under the age of 14 could not have a statement made on their behalf by a
carer in the event that their relative was the victim of an offence but has subsequently
died. Thiswas because children under the age of 14 were excluded from being classed
as qualifying persons in terms of section 14(8) of the 2003 Act. Section 23 amends
section 14(8) of the 2003 Act to remove the provision which excludes children from
being classed as qualifying persons.

Section 23 also adds new subsections (11A) to (11E) to section 14 of the 2003 Act to
provide for the case where a child under the age of 12 has an opportunity to make a
victim statement, either asthe victim of an offence or asaqualifying personin relation
toavictim of an offence. In those circumstances, the statement must be made by a carer
of the child on behalf of the child. Subsections (11B) and (11E) provide definitions of
“carer of the child”, “cared for” and “caresfor”. Subsections (11C) and (11D) provide
for the situation where more than one person comes within the meaning of “carer of
the child”.

Victim statements under section 14 of the 2003 Act were previously made in writing.
Section 23(7) provides for alternative formats of victim statement to be piloted, and
then extended more widely if appropriate, by inserting new subsections (13) to (16)
into section 14 of the 2003 Act. New subsection (13) allows the Scottish Ministers
to prescribe the form and manner in which victim statements may be made. New
subsection (14) allowsthe Scottish Ministers, in an order under subsection (13), to made
incidental, supplementary or consequential provision and to modify any enactment
(including the 2003 Act). New subsection (15) sets out that an order made under
subsection (13) can have effect for a specified period of time. New subsection (16)
states that an order under subsection (13) which isto have effect for a specified period
of time under subsection (15) may be restricted so that it applies only in relation to
specified geographic areas. Any order under new subsection (13) of section 14 of the
2003 Act is subject to the negative procedure unlessit amends or repeals any part of an
Act (see section 88 of the 2003 Act, as amended by section 23(14) of the Act).

Subsections(8) to (13) of section 23 make variousamendmentsto section 16 of the 2003
Act, which relates to a victim’s right to receive certain forms of information, mainly
concerning the release of an offender.
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Previously, section 16(5) of the 2003 Act provided that, if a person who would be
entitled to receive information under section 16 has died, certain qualifying persons
listed in section 14(10) of the 2003 Act are entitled to receive such information. Section
23(9) of the Act providesthat, in those circumstances, if any of the relevant qualifying
persons are under 12, the carer of that person is entitled to receive the information.
Furthermore, section 23(9) provides that, if a person who would be entitled to receive
information under section 16 of the 2003 Act is under 12, that person’s carer is entitled
to receive the information. Subsections (10) to (12) of section 23 of the Act make
consequential changesto subsections(6) to (8) of section 16 of the 2003 Act. Subsection
(13) of section 23 of the Act inserts new subsection (9) into section 16 of the 2003
Act. Under new subsection (9), the Scottish Ministers may amend, by order, the age
specified in section 16 of the 2003 Act below which the carer of the child isentitled to
information rather than the child and the persons who may receive information.

Sentencing

Section 24 — Duty to consider making compensation order

59.

60.

This section inserts new subsections (4A) to (4D) into section 249 of the 1995 Act,
placing new duties on the court in relation to compensation orders. Subsection (4A)
provides that, in cases where the court could make a compensation order, it must
consider whether to do so. Previously, where the court could impose a compensation
order (for example where there has been a personal injury to the victim caused directly
or indirectly) there was no obligation for the court to consider doing so.

Subsection (4B) providesthat the court must take stepsto ascertain the views and wishes
of the victim before making a compensation order. In accordance with subsection (4C),
if the victim notifies the court that they do not want compensation from the offender,
the court may not impose a compensation order on the offender in favour of that victim.

Section 25 — Restitution order

61.

62.

63.

65.

66.

This section inserts new sections 253A to 253E into the 1995 Act, to deal with the
establishment and operation of restitution orders.

Subsection (1) of new section 253A establishes that that section shall apply to persons
who are convicted of an offence under section 90(1) (police assault etc.) of the Police
and Fire Reform (Scotland) Act 2012 (“the 2012 Act”).

Subsection (2) establishes the restitution order alongside other penalties (such as
imprisonment, fines, Community Payback Orders etc.) as a penalty which may be
imposed on persons convicted under section 90(1) of the 2012 Act. It al so setsthe upper
limit of these orders in line with the prescribed sum (as defined in section 225(8) of
the 1995 Act). Subsection (3) establishesthat the Scottish Ministers have the power by
regulations (subject to the negative procedure) to vary this upper limit.

Subsection (4) requires that the proceeds of restitution orders are to be paid to the clerk
of court or any other person authorised by the Scottish Ministers. This is the same as
for fines.

Subsection (1) of new section 253B establishes that the person to whom, under new
section 253A(3), the proceeds of arestitution order are paid, must pass those proceeds
on to the Scottish Ministers. Subsection (2) providesthat, in turn, the Scottish Ministers
must pass on the proceeds to a new fund, to be known as the Restitution Fund.

Subsection (3) provides for the establishment, maintenance and administration of the
Restitution Fund for the purpose of securing the provision of support servicesto persons
who have been assaulted as mentioned in section 90(1) of the 2012 Act. Subsection (4)
ensures that payments may be made only to persons providing or securing the provision
of support services (asdefined in subsection (8)) for victims of the section 90(1) offence
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or to the operator of the Restitution Fund in respect of the costs of administering the
Fund.

Subsection (5) allows the Scottish Ministers to delegate, by order, the establishment,
mai ntenance and administration of the Restitution Fund to another individua or body.
Subsection (6) allows the Scottish Ministers to make further provision, by order, for
the administration of the Restitution Fund, including who may benefit from it, how
payments can be made from it, and the keeping of records and the making of reports by
the operator. Any orders made in exercise of these powers are subject to the affirmative
procedure.

Subsection (1) of new section 253C dedls with the possibility that a person found
guilty of an offence under section 90(1) of the 2012 Act may have a sentence imposed
which could include three different financia penalties. a restitution order, a fine and
a compensation order. The convicted pers