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THE ACT

Commentary

Part 6 – Diligence on the Dependence

Section 169 – Diligence on the dependence

Recall etc. of diligence on the dependence
New section 15K – Recall or restriction of diligence on dependence

488. Under section 15K, the debtor or any other person having an interest can apply to the
court for any order set out in subsection (2). Those orders are an order recalling or
restricting the warrant granted, if the warrant has been executed, an order recalling or
restricting any arrestment or inhibition so executed, an order determining any question
as to the validity, effect or operation of the warrant or an order ancillary to any other
order sought.

489. Subsection (3) provides that any application under subsection (2) is to be in the form
set out in Act of Sederunt (in other words rules of court). The application must be sent
to the creditor and any other person with an interest. Subsection (4) provides that at the
hearing about an application made under subsection (2), all interested parties will be
able to be heard by the court before any order is made.

490. Subsection (5) provides that, where the court is satisfied the warrant is invalid, it is
under a duty to make an order recalling the warrant and any diligence on the dependence
which has been executed under it (the court can also make an ancillary order).

491. Subsection (6) imposes a duty on the court to recall the diligence if the court is satisfied
that an arrestment or inhibition exercised in pursuance of the warrant being challenged
is incompetent. Again, the court may make any orders ancillary to such a recall as it
thinks fit.

492. By virtue of subsection (7), where the court decides the warrant is valid it may still
make an order recalling or restricting the warrant or diligence done under it (and any
other order mentioned in subsection (2)) if it considers that an arrestment or inhibition
executed in pursuance of the warrant is irregular or ineffective or if it is reasonable in
all the circumstances, including the effect granting warrant may have had on any person
having an interest, to do so. The power in subsection (7) is subject to subsection (8).

493. Subsection (8) imposes a duty on the court to make an order recalling the warrant and
any arrestment or inhibition executed in pursuance of it and gives the court power to
make an ancillary order, where it is no longer satisfied as to the matters set out in
subsection (9). Those matters mirror the considerations which the court must take into
account when determining whether to grant a warrant (see section 15F(3)).
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494. Subsection (10) places the onus on the creditor to satisfy the court that a recall or
restriction order should not be made. Subsections (11) and (12) enable the court to
impose any conditions it thinks fit when making an order which may include requiring
the debtor to consign money into court, to find caution or to give some other kind of
security as the court thinks fit. The court will order the debtor to inform the creditor
and any other interested party about the order (subsection (13)).

495. Subsection (14) provides that this section applies regardless of whether the warrant for
diligence on the dependence was obtained, or executed, before the section came into
force.
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