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PROTECTION OF VULNERABLE
GROUPS (SCOTLAND) ACT 2007

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes have been prepared by the Scottish Government in order to
assist thereader of the Act. They do not form part of the Act and have not been endorsed
by the Parliament.

The Notes should be read in conjunction with the Act. They are not, and are not meant
to be, acomprehensive description of the Act. So where a section or schedule, or a part
of a section or schedule, does not seem to require any explanation or comment, none
isgiven.

REFERENCESAND INTERPRETATIONS

3.

Throughout the Notes, certain expressions are used either as convenient abbreviations
or as having the particular meaning given to them by section 97 of the Act, or in other
sections in relation to particular Parts or sections of the Act. The most important of
these expressions are as follows:

(a) “the Act” meansthe Protection of Vulnerable Groups (Scotland) Act 2007;

(b) “adults' list” meansthe list of those individuals barred from regulated work with
protected adults;

(c) “ASP Act” meansthe Adult Support and Protection (Scotland) Act 2007;
(d) “child” means any person under the age of 18;

(e) “children’s list” means the list of those individuals barred from regulated work
with children;

(f) “Central Barring Unit” means the unit with responsibility for determining, on
behalf of the Scottish Ministers, whether an individual should be included on the
adults' list and/or children’s list and for maintaining those lists;

(g) “Criminal Procedure Act” means the Criminal Procedure (Scotland) Act 1995;

(h) “disclosure of schememembership” isadocument which confirmsanindividual’s
scheme membership in respect of one or both types of regulated work and whether
the individual is under consideration for listing (set out at section 54);

(i) “Disclosure Scotland” is the organisation which, from 2002, has provided basic,
standard and enhanced disclosures under the Police Act (see also Vetting and
Disclosure Unit);

() “DWCL" meansthe Disgualified from Working with Children List as established
by POCSA;
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(k) “ECHR” means the European Convention on Human Rights and references to
Articles are to Articles of ECHR;

(I) “IBB” means the Independent Barring Board established by the SVG Act,
administratively known as the Independent Safeguarding Authority;

(m) “PoCSA” means the Protection of Children (Scotland) Act 2003;
(n) “Police Act” means the Police Act 1997;

(o) “protected adult” means any person who has attained the age of 16 or over and
who isin receipt of any of the services set out at section 94;

(p) “regulated work” means work with children or adults of the type described in
schedules 2 and 3, respectively. Work itself is defined at section 95;

(9) “ROA” meansthe Rehabilitation of Offenders Act 1974;
(r) “ROCA” means the Regulation of Care (Scotland) Act 2001;

(s) “scheme member” means an individual who has successfully applied for scheme
membership in respect of one or both of the children’s or adults’ workforces;

(t) “scheme record” means the record including the scheme member’s statement of
scheme membership and all vetting information (set out at section 48) held by the
Scottish Ministers;

(u) “scheme record disclosure” is a document which includes the scheme member’s
statement of scheme membership and all vetting information disclosed to the
individual and employing organisation (set out at section 52);

(v) “Scotland Act” means the Scotland Act 1998;

(w) “short scheme record disclosure” is a document which includes the scheme
member’s statement of scheme membership, specifies the date of last disclosure
of the scheme record, and indicates whether there is any new vetting information
on that record since the last disclosure of it (set out at section 53);

(x) “statement of scheme membership” isadocument which confirmsan individua’s
scheme membership (and consequently that theindividual isnot barred) in respect
of one or both types of regulated work and whether the individual is under
consideration for listing (set out at section 46);

(y) “SVG Act” means the Safeguarding Vulnerable Groups Act 2006; and

(2) “Vetting and Disclosure Unit” meansthe unit responsible for undertaking vetting
and disclosure checks under the Police Act and this Act on behalf of the Scottish
Ministers.

SUMMARY AND BACKGROUND

4.

The Act follows the extensive review of child protection procedures in England and
Wales carried out by Sir Michael Bichard and published as the Bichard Inquiry
Report on 22 June 2004. Since that report was published, the Scottish Ministers and
UK Government have accepted all the recommendations and have been working to
implement them. This Act substantially implements the proposal s set out in the Scottish
Executive’'s consultation paper, Protecting Vulnerable Groups. Scottish Vetting and
Barring Scheme, published on 8 February 2006. The Act also makes provision to amend
the definition of school care accommodation services.

It makes provision for the following matters concerning the protection of vulnerable
groups:
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e establishing alist of individuals unsuitable to work with children and consequently
repealing POCSA (which established the DWCL), and establishing a separate list

of individuals unsuitable to work with protected adults;

* replacing enhanced criminal record certificates with new disclosure records for

those working with vulnerable groups, whether paid or unpaid;

» establishing a scheme for those working with vulnerable groups, membership of
which enables the ongoing collection of vetting information and assessment for

unsuitability to work with those groups,

« amendmentsto the Police Act to ensure consistency with the provisionsin this Act

and to make a number of technical changes to facilitate vetting and disclosure;
» transferring the staff of Disclosure Scotland to the Scottish Administration; and

» amending the definition of school care accommodation.

The Act requires amendments to orders made under ROA so that employers can
ask for and receive information about spent convictions in respect of regulated work
(thisis called asking the “exempted question” under that Act). The Act also requires

cross-border information sharing for the scheme to operate effectively and additional

provision will be sought at Westminster (through asection 104 order under the Scotland

Act or other means) to put thisin place.

Safeguarding Vulnerable Groups Act 2006

7.

The Safeguarding V ulnerable Groups Act 2006 received Royal Assent on 8 November
2006. The legislation establishes a vetting and barring scheme for England, Wales and
Northern Ireland similar to the scheme established by this Act for Scotland. This Act
makes provision to: complement the 2006 Act; ensure that both schemes are properly
connected; and avoid cross-border loopholes. In addition, section 87 of the Act provides
apower to makefurther devolved provision by order for the purpose of giving full effect

to the SV G Act or to any future distinct Northern Ireland legislation.

Functions of the Scottish Ministersin the Act

8.

Many of the functions allocated to the Scottish Ministers will be undertaken on
behalf of them by civil servantsin an executive agency. The agency will be divided,
administratively, into two separate elements: a Vetting and Disclosure Unit and a
Central Barring Unit. The Central Barring Unit will exercise most of the functions

allocated to the Scottish Ministersin Part 1 and the Vetting and Disclosure Unit will

exercise most of the functionsin Part 2 aswell as the criminal record checks and other
functions allocated from the Police Act. For the sake of clarity, these notes refer to the
Central Barring Unit and the Vetting and Disclosure Unit, where appropriate, instead

of the Scottish Ministers.

OVERVIEW

9.

Part 1 sets out the provisions for the operation of the lists of those individuals who
are barred from working with children and protected adults respectively. It provides
for the Scottish Ministers (as the Central Barring Unit) to maintain the lists and to
determine an individual’s unsuitability to undertake regulated work with children or
protected adults. Part 1 also provides the courts with duties or powers, in different
circumstances respectively, to refer individuals for consideration by the Scottish
Ministers for inclusion on the relevant list(s). Criteria for the automatic inclusion of
individuals on the lists can be specified by order, made under powersin Part 1. Part 1

also makes provision for appeals and the process for removal from the list.
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10. Part 2 setsout provisionsfor the vetting element of the new vetting and barring scheme,
creating three new forms of disclosure certificate as well as making provisions for
a scheme detailing all those individuals working in regulated positions with children
and/or protected adults. Mechanisms for obtaining and reviewing new information in
relation to individuals on the scheme are also set out.

11. Part 3 makes amendments to Part 5 of the Police Act other than for the immediate
purposes of Parts 1 and 2. It provides for additional information to be included on
criminal record (disclosure) certificates, alows application forms to be completed
electronicaly, allows the Scottish Ministers to pay police forces for information
provided and makes a number of technica amendments to provisions relating to
registration.

12. Part 4 amends the definition of “school care accommodation services’ in the 2001
Act and disapplies some fire safety duties to individuals providing such services on
domestic premises.

13. Parts 5, 6 and 7 include supplementary and general provision, provision on
interpretation of various terms used in the Act and provision specifying the powers to
make Scottish statutory instruments.

Part 1—-thelLists

Section 1. Duty of the Scottish Ministersto keep lists

14. This section establishes two separate lists, one concerning adults and one concerning
children. In practice, these will be maintained by the Central Barring Unit.

Sections 2 — 6. Referrals by organisations, businesses, agencies and others

15. Section 2 sets out the grounds for a referral by an employer, employment agency,
employment business or professional regulatory body to one or other of the lists.
Sections 3, 4 and 5 place duties on organisational employers, employment agencies
(including nurse agencies) and employment businesses to make areferral when certain
criteriaare met.

16. A referral can only take place if at least one of the grounds set out in section 2 has
been met. An organisation can only make areferral in respect of the type of regulated
work which the individual does. For example, a teacher who is undertaking regulated
work with children can only be referred by the education authority, for consideration
for inclusion inthe children’slist, on aground in section 2(a). But theincident(s) which
trigger the referral are not limited to workplace incidents.

17. The referral grounds at section 2 are identical for both the children’s and adults’ lists.
Notethat referral s can be made where there has been inappropriate conduct but no harm.
A referral can be made on the basis of inappropriate conduct in relation to pornography
or inappropriate conduct of a sexual nature involving a child or a protected adult. The
conduct criteriaensurethat areferral can be madewherean individual has, for example,
accessed child pornography. The criterion in respect of inappropriate medical treatment
encompasses, for example, the sedation of children or protected adultsin order to make
it easier to manage them, rather than for their own benefit.

18. Some of the grounds for referral rely on the meaning of “harm” and “risk of harm”.
Section 93 defines harm and risk of harm. The definition of harm makes clear that harm
goes wider than physical harm; for example, including threatening behaviour (onetype
of psychological harm) or harm to the interests of an individual. The definition of risk
of harm ensuresthat theindividual does not need to be the direct agent of harm nor does
it matter if the individual’s actions are ineffective. For example, the firing of a gun at
achild which the individual did not know was unloaded would be an attempt to harm
under section 93(2)(a) and, therefore, would constitute placing the child at risk of harm.
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With organisational referrals under section 3, the intention is that areferral should be
triggered by an organisation permanently removing an individual from regul ated work.
Provisionis made at section (1)(b)(i) to accommodate referral grounds being identified
after the individual has otherwise stopped doing regulated work for the organisation,
for example of their own accord. A temporary removal, such as a suspension whilst
circumstances are investigated, should not lead to a referral and this is made clear by
subsection (3).

Sections 3, 4, 5 and 8 give the Scottish Ministersthe power to prescribe theinformation
which constitutes a referral. The Scottish Ministers will use this power to ensure that
all necessary information isincluded in areferral to expedite the processing of a case
and minimise the need to correspond with employers for clarification.

Section 6 gives employers and employment organisations the power to make referrals
in respect of incidents which took place prior to the Act being commenced.

Section 7. Reference by court

22.

23.

24,

Section 7(1) requires that, where a court convicts an individual of arelevant offence
(as defined by schedule 1), the court must provide any information, as prescribed by
the Scottish Ministers, that relates to the convicted individual. Section 11(2) requires
that Ministers must consider an individual for listing in the children’s list where that
individual has been referred by a court, following a conviction for a relevant offence
(relevant offences are only applicable to the children’slist and not the adults' list). The
prescribed information provided by the court will be used for the purposes of these
considerations.

Section 7(2) givesthe courts a power to refer an individual for consideration for listing
where that individual commits any offence other than a relevant offence. The court is
required to be satisfied that it may be appropriate for theindividual to belisted on oneor
other or both lists. The Scottish Ministers, asthe Central Barring Unit, will consider the
court referral (under section 11) asthey would any other referral. Note that section 7(2)
of this Act only requires the court to be satisfied that it may be appropriate for the
individual to belisted; thereisno re-offending test and the court i s not expected to reach
any definitive conclusion.

In al cases of a court referra, the individual can only be listed following a
consideration: very serious offences leading to automatic listing are those prescribed
by order under section 14. So court referralswill alwaysallow the full circumstances of
the case to be considered by the Central Barring Unit before making a determination.

Section 8. Reference by certain other persons

25.

26.

Section 8 gives the professional regulatory bodies a power to make a referral. It is
expected that any incident or behaviour which should trigger a referral will result
in the employer, or employing organisation, making the referral. However, there are
circumstances in which a proper referral might not be made, for example a negligent
employer failing to refer or where an individual has a number of employers and no
individual employer isinapositionto makeareferral. For example, if several education
authorities raise concerns with the General Teaching Council for Scotland (GTCS)
about a locum teacher, the GTCS may make a referral on the basis of the aggregate
information available. Section 8 is therefore designed to enable relevant professional
bodies operating in Scotland or on a UK-wide basis to make a referral where the
employer(s) could not, or negligently did not, make areferral in respect of aregistered
professional.

Note that vetting information from regulatory bodies can be prescribed under
section 49(1)(d) and regulatory bodies placed under a duty to provide this information
by section 49(2). Such regulations, to the extent that they overlap with the power at
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section 8 in respect of scheme members, would supervene that power. But the power
at section 8 is not restricted to scheme members.

Section 9. Failureto refer: offence

27. Organisations, employment agencies, nurse agencies and employment businesses
commit an offenceif they fail to discharge their duty to refer within 3 months from the
date that the duty arose. This offence attracts apenalty of up to 12 monthsimprisonment
and /or a fine not exceeding the statutory maximum on summary conviction. On
conviction onindictment, the penalty isupto 5 yearsimprisonment and/ or an unlimited
fine. The severity of the penalty reflects the fact that this offence has potentially very
serious consequences: afailure to refer meansthat an individual, who might have been
barred had their case been considered, can continue to undertake regulated work with
children and/or protected adults.

28. Section 89 of the Act makes provision for particular individuals to be held accountable
where an offence is committed by an organisation.

Sections 10 — 13. Consideration whether to list

29. There are four triggers for consideration for listing by the Central Barring Unit. These
are an organisational referral or court referral being received, new relevant vetting
information coming to light (usually under arrangements made under section 42(2)) and
the individual being named in arelevant inquiry report.

30. The Act establishes two lists and provides flexibility for triggers in respect of an
individual’s conduct in one workforce to lead to consideration in respect of listing on
the other. For example, a referral in respect of a health worker undertaking regulated
work with protected adults could, depending on the facts and circumstances of the case,
result in consideration for listing in the children’slist.

31. Organisational referrals lead to consideration for listing where the criteria set out
at section 10 are met. Firstly, the organisation must have provided the requisite
information (as prescribed under sections 3 to 6 and 8). The reason for thisisto ensure
that the Scottish Ministers have sufficient identity information to be sure of whom
they are considering for listing and also the basic facts of a prima facie case against
that individual. Secondly, the Scottish Ministers must be satisfied that the information
was not given for vexatious or frivolous purposes. For example, the referral was not
made out of malice or spite (vexatious) or over atrivial incident where nothing really
untoward took place (frivolous).

32. A referral which passes these tests is said to be a competent referral. But before a
competent referral leads to consideration for listing, the Scottish Ministers must be
satisfied that it may be appropriate for the individual to be included in the relevant
list. This will normally be the case, but depends on a caseworker assessment of the
information provided by the organisation. The “may be appropriate” test ismore easily
met than the test for inclusion on the lists at sections 15 and 16.

33. Court referralslead to consideration for listing wherethe criteriaset out at section 11 are
met. Section 11(2) meansthat Ministers must consider listing an individual convicted of
arelevant offence (relevant offences are set out in schedule 1). Thisduty to consider an
individual for listing is commonly referred to as “ automatic consideration for listing”,
although there is no such wording in the Act. There is no schedul e of relevant offences
for protected adults nor any corresponding automatic consideration for listing for that
list.

34. Section 11(3) links back to a court referral under section 7(3). Note that the Scottish
Ministers must be satisfied as to the same matter as the court (compare section 7(2)(b)
with sections 11(3)(a) and 11(4)(a)) and, additionally, that theindividual does, hasdone
or islikely to do regulated work. This latter element of the test before consideration for
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listing brings the focus onto the workforce but allows the Scottish Ministersto consider
for listing individuals who are not scheme members.

35. The process following a court referral isindependent of any appeal against conviction.
If the appeal against conviction is successful, it does not follow that the individual will
beremoved from thelist, although theindividua could make an application for removal
under section 25 on the basis of change of circumstances. Wheretheindividua had been
a scheme member prior to conviction, there may be other information on the retained
schemerecord (retained by the Scottish Ministersusing their power at section 61) which
should be taken into account.

36. Vetting information leads to consideration for listing where the criteria set out at
section 12 are met. When new vetting information (as defined at section 49) about
scheme members comesto light through arrangements made under section 47(2), it will
be assessed against the criteriain section 12. That isto say, vetting information gathered
by the Scottish Ministers in their capacity as the Vetting and Disclosure Unit (under
Part 2), will be considered by them in their capacity as the Central Barring Unit (under
Part 1). The tests at section 12(1)(b) and 12(2)(b) are met by the individual having
had, having or applying for scheme membership in respect of that type of regulated
work. They can aso be met where there is other evidence of involvement with that
type of regulated work outside of scheme membership. The “may be appropriate” test
filters out new vetting information (e.g. driving convictions) which have no bearing on
unsuitability to do regulated work.

37. Section 12 also makes provision for a determination relating to one list (whether or not
the individual was listed) to lead to consideration for listing in relation to the other list,
provided that there is evidence of involvement in regulated work in that workforce. A
case may be referred for consideration in relation to the other list at any stage in the
consideration process from the beginning of the process (sections 10 to 13) to the final
determination (section 15 or 16). It is expected that information which would lead to
consideration for both lists would be identified early in the process but, in some cases,
information may only emerge at alate stage or the need for referral to the other list may
only become apparent when the determination panel considers specific information or
aggregate vetting information.

38. A relevant inquiry report leads to consideration for listing where the criteria set out
at section 13 are met. The types of inquiry to which this section relates are set out in
section 31. Firstly, theindividual must be named in arelevant inquiry report. Secondly,
it must appear to the Scottish Ministers from the report that the person who held the
inquiry found that the referral ground was met when the individual was doing regulated
work. Note that the test centres on the view of the person who held the inquiry, rather
than the Scottish Ministers, in respect of the referral ground being met. Thirdly, the
Scottish Ministers must apply the “may be appropriate” test before considering the
individual for listing. It is expected that persons conducting relevant inquiries will
highlight named individuals potentially within scope of this section to the Central
Barring Unit at the earliest opportunity.

39. A listed individual must not undertake regulated work (see section 34). But an
individual under consideration for listing (i.e. in the period between acompetent trigger
under sections 10 to 13 and a determination under sections 15 or 16) may continueto do
regul ated work without committing any offence. Section 30 providesfor organisational
employers and relevant regulatory bodies to be notified of an individual being placed
under consideration for listing and it is expected that they will take any appropriate
action to mitigate any risk.

Section 14. Automatic listing

40. Section 14 requires the Scottish Ministersto place an individual on the children’slist or
the adults' list where the individual satisfies specified criteriafor automatic inclusion.
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Such criteria will be specified by order, made subject to affirmative procedure in the

Scottish Parliament.

The Scottish Ministers intend to use the order making power at section 14(3) to
capture historic, serious offences picked up if such an individual applies for scheme
membership under section 45. Thiswould prevent the need for adetermination process
in relation to, for example, an individual convicted of child rape in 1980 who applies
to join the scheme. It isa so intended that the order cover any contemporary conviction

for such serious offences (whether or not individual is a scheme member).

Section 14(4) puts beyond doubt that an individual may be listed automatically
following conviction for an offence elsewhere in the UK or as aresult of them having
been made subject to an order of a specified description imposing requirements about

an individual's conduct.

Sections 15 and 16. Inclusion in thelists

43.

44,

45.

Section 15 dealswith inclusion in the children’ slist and section 16 dealswith inclusion

in the adults’ list. There is one test no matter what triggered consideration for listing.

The nature of the tests in sections 15 and 16 take account of three important aspects
of the listing process. Firstly, there is a wide range of triggers for consideration for
listing: organisational referrals, court referrals, vetting information and inquiries. The
information available from each of these triggersis likely to differ quite significantly.
Secondly, the referral ground at section 2 is fairly wide and extends outside of the
workplace (although organisational referrals require to meet work-related criteria in
subsequent sections). Thirdly, an individual can be considered for listing for one type
of regulated work because of an incident which took place in respect of the other (as
provided for by section 12(1)(a)(ii) and (2)(a)(ii)). For example, an individual may be
included on the children's list under section 15 because their conduct indicated that
they were unsuitable to work with children but the incident(s) may relate exclusively

to protected adults (e.g. abuse of an elderly resident in a care home).

For the reasons given in the preceding paragraph, the tests for inclusion on either
list cannot be very specific. However, it is important to note that both tests rely on
past conduct, i.e. an individual can only be listed on the basis of things they have
done (evidenced through convictions, police intelligence, other vetting information,
workplace incidents etc). No individual can be listed solely on the basis of anticipation
of future conduct. It is also important to note that there is a margin of appreciation
around the threshold for “unsuitability”, although this must be exercised in a manner
compliant with ECHR. The test applied at sections 15 and 16 is that used in civil

proceedings, i.e. that on the balance of probabilities the individual is unsuitable.

Sections 17 —20. Information relevant to listing decisions

46.

47.

The Central Barring Unit may use a number of sources of information as part of
considering an individual for listing. An important principle enshrined in the Act is
that theindividual being considered for listing should have the opportunity to comment
on al information which will be considered by the determination panel. Section 17
of the Act sets out the individual's right to make representation on all the information
which will be used in making a listing decision. It is intended that regulations under
section 42 will set out the detailed determination procedure and set time limits for

making representation etc.

Section 17(2)(b) and (c) provide for the Scottish Ministers to consider information
beyond that which led them to begin their consideration. Most importantly, the Scottish
Ministers can consider vetting information about a scheme member (section 17(2)(b)
(ii)) alongside any referral. It isintended that any listing decision ismade on the basis of
all relevant information about an individua and, for scheme members, thiswill include

al relevant information from their scheme record.
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Section 18 effectively allows the Scottish Ministers as the Central Barring Unit to ask
the Scottish Ministers as the Vetting and Disclosure Unit to provide police information
about an individual who is not a scheme member for the purposes of making a
determination. Subsections (1) and (2) give the Scottish Ministers access to relevant
non-conviction information and subsection (4)(a) will, in practice, be used to access
criminal convictions on the Criminal History System (operated by the Scottish Police
Services Authority since 1 April 2007) and information relating to convictions and
cautions on the Police National Compulter.

The Act does not allow the Scottish Ministers to pass vetting information received in
their capacity as the Vetting and Disclosure Unit to employers only (i.e. without aso
providing it to the individual). This differs from provision in the Police Act in respect
of enhanced disclosures, whereby the police can provide the Vetting and Disclosure
Unit with a sealed envelope to go to an employer, but not an individual. The Act does
not allow this because the Scottish Ministers need to be able to use all the information
they receive from the police when considering an individual for listing and all such
information must be shared with the individual so that they can make representation or
appeal adecision to list effectively.

Section 19 gives the Scottish Ministers the power to obtain information from other
Scottish and UK-wide public bodies when deciding whether to list an individual. For
example, a referral about a doctor from a Heath Board might cause the Scottish
Ministersto require further information from the General Medical Council. Subsection
(2) givesthe Scottish Ministerstheflexibility to ask about the individual’ s performance
of hisor her duties (paragraph (a)) and to put that in the context of, for example, more
general child protection policies (paragraph (b)). Consideration of an individual’s case
should take into account the organisational context: in assessing a member of staff
whose behaviour is inappropriate, it may relevant to take into account whether such
behaviour was endemic or unique to that individual.

Section 20 givesthe Scottish Ministersthe power to abtain information from employers
and employment agencies with an involvement with the individual. Thereis an offence
for these persons of failing to provide the required information because they might
otherwise choose not to cooperate. This compares with section 19 where there is no
equivalent offence and this is because public bodies are subject to other remedies (e.g.
judicial review) for failing to comply with statutory duties.

Sections 21 — 24. Appeals against listing

52.

53.

Sections 21 and 22 provide for a three-month time limit for appealing to the sheriff
after being placed on either list. Thistime limit may be extended by the sheriff on cause
shown. Section 23 provides for appealing the sheriff’s decision to the higher courts.
Appeal to the Court of Session is restricted to points of law at section 23(2) of the Act.
Section 24(2) provides that any court proceedings in respect of these appeals may be
heard in private.

Section 24(1) makes clear that no finding of fact on which a conviction is based may
be challenged on appeal under the preceding sections. This meansthat the behaviour or
conduct of theindividual, asfound by the convicting court, cannot be re-opened during
an appeal against listing.

Sections 25 —27. Removing individuals from thelists

54.

55.

Section 25 gives the listed individual the power to apply to the Scottish Ministers for
removal from the list(s). Such an application is only competent if the individual has
been listed for a prescribed period or if the individual’s circumstances have changed.

The Scottish Ministers intend to make regulations under section 25(3)(a) which will
specify the time period after which an individual can apply to be removed from the
list(s). Section 25(3)(a) makes clear that thistime period may begin on adate other than
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the date of listing itself (for example with the event which led to inclusion on the list).
The power to prescribe a minimum time period, before an application for removal is
competent, may be used to allow individuals who were relatively young when listed to
apply for removal from the list after a shorter period compared to those listed as mature
adults. Section 25(4) puts beyond doubt that general rules on time limits are to apply to

all cases; individuals are not to be "sentenced" to atailored listing period.

Section 26 provides that the Scottish Ministers must remove theindividua fromthelist
if satisfied that the individual isno longer unsuitable to undertake that type of regulated
work. The process undertaken by the Scottish Ministers in respect of an application
for removal mirrors that for alisting determination. Section 26(3) allows the Scottish
Ministers to gather the same types of information as would be gathered for a listing
determination and the same tests at section 15 and 16 are applied. That is to say, an
individual will be removed from thelist if it isno longer the case that, on the bal ance of
probabilities, they are unsuitable to do that type of regulated work. Thisisnot the same
as saying the original decision to list was wrong (which would need to be contested

through an appeal).

Section 27 sets out the procedure for appealing the Scottish Ministers decision
in relation to application for remova from the list. This procedure mirrors that at
section 23 in respect of appeals against initial listing decisions and, again, any such

court proceedings may be held in private.

Section 28. Late representations

58.

Whereanindividual could not engage with the consideration for listing process because
the Scottish Ministers could not locate him or her (and they thereby forfeited the right
to make representation at the time, see section 17(1) and (6)), the Scottish Ministers
must consider late representations from that individual . The details of the determination

procedures will be set out in regulations made under section 42.

Section 29. Removal from list

59.

Section 29(1)(a) provides for removing individuals from the list following successful
appealsor applicationsfor removal. Subsection (1)(b) makes provision which enable an
administrative mistake to be corrected, for example including the wrong John Smith on
thelist. Whether directed by the court, or on application fromtheindividual or following
internal review identifying an error, it is the Central Barring Unit which maintains the

lists and does the “removing”.

Section 30. Notice of listing etc.

60.

61.

All individualsincluded on alist under this Act are barred from undertaking that type
of regulated work. However, an individual may be barred from regul ated work because
of inclusion on another list in a different jurisdiction deemed to be equivalent by the
Scottish Ministers (see section 92). Section 30 requires the Scottish Ministersto notify
anindividual, al relevant employersand regulatory bodies of the fact that theindividual
is barred from undertaking regulated work (whether or not that barring originates from
being included on alist under this Act). Details may also be provided relating to the
circumstances that led to the individual being barred, as the Scottish Ministers think
appropriate. The same duties apply to consideration for listing and any subsequent

determination not to list the individual.

It is anticipated that the list of relevant regulatory bodies at section 30(7) will be
expanded to cover the eight health regulatory bodiesidentified at section 8(2), 17(5)(c)

and 19(3) through a section 60 order under the Health Act.
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Section 31. Relevant inquiries

62. This section sets out the inquiries that are deemed relevant under section 13. Section
17(5)(b) of the Act allows an individual under consideration for listing to challenge
findings of fact made by an inquiry held by the Scottish Parliament, but not other
relevant inquiries as defined by this section.

Section 32. Relevant offences etc.

63. Section 32(1) defines "relevant offence” for the purposes of Part 1. A relevant offence
isoneincluded in schedule 1. Offences listed in paragraph 1 of the schedule are those
wherethe offenceisdefined in statute as offences against achild whereas offenceslisted
in paragraph 2 of the schedule are not necessarily against children but are qualified for
the purposes of the schedule as having a child victim.

64. Under section 7(1), a court is required to refer to the Scottish Ministers an individual
who is convicted of arelevant offence and under section 11(2) the Scottish Ministers
are required to consider that individual for listing. (Under section 7(3), the courts also
have a power to make areferral in respect of a conviction for any other offence.)

65. Section 32(2) provides the Scottish Ministers with an order-making power to amend
schedule 1 so asto modify thelist of offences which constitute relevant offences. (Note
that some very serious offences may be prescribed by order under section 14 to lead
to automatic listing.)

66. Section 32(3) and (4) provides that a court referral should be made even if the court:
acquitted theindividual on the grounds of insanity; makes afinding under section 55(2)
of the Criminal Procedure Act; or makes an order mentioned in section 57(2)(a) to (d)
of the Criminal Procedure Act. An order under section 57 would include, for example,
compulsion orders made under the Mental Health (Care and Treatment) (Scotland)
Act 2003. The individual is to be treated as having been convicted of the offence for
the purposes of making representation under section 17 as part of consideration for
listing. Furthermore, as with convictions, afinding of fact as part of a court order under
section 57(2)(a) to (d) of the Criminal Procedure Act cannot be challenged as part of
an appeal against any listing decision (by reference to section 24).

Section 33. Duty to notify certain changes

67. Individuals on either list are required to provide the Scottish Ministerswith any change
in the individual’ s name, address or gender or any other prescribed change within one
month of such change taking place. It is an offence to fail to do so. This is intended
to help to prevent alisted individual from changing their identity and attempting to re-
enter the workforce. (Section 50 places a similar duty on scheme members but with a
longer timeframe, alower penalty and no requirement to notify change of address.)

Sections 34 — 37. Offencesrelating to regulated work

68. Sections 34 to 36 specifies the offences committed by individuals, organisations and
personnel suppliersinrespect of barred individual sundertaking regul ated work. Section
37 sets out the penalty for committing any of these offences. This offence attracts a
penalty of up to 12 months imprisonment and /or a fine not exceeding the statutory
maximum on summary conviction. On conviction on indictment, the penalty is up to
5 years imprisonment and / or an unlimited fine. The penalty isin line with that for
failing to refer under section 9. These are the most serious offences in relation to the
scheme since they concern unsuitable individual s accessing vul nerable groups through
their work, which iswhat the Act is designed to prevent.

69. Section 34 deals with offences committed by the barred individual. It is an offence
for them to undertake any regulated work. It is a defence for that individua if they
did not know, and could not reasonably know, that they were barred. This defence
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covers scenarios such as the individual never receiving notification of being barred.
The defence of not knowing that the work was regulated work is designed to protect the
individual where it is difficult to determine whether the work is regulated work or not
and an employer falsely reassures the individual that the work was not regulated work.

Sections 35 and 36 dea with offences committed by organisations and personnel
suppliers in using or supplying barred individuals for regulated work. Section 35(1)
makes it an offence to offer regulated work to a barred individual. Section 35(2)
provides a regulation-making power (subject to affirmative procedure) to specify
organisations required to remove barred individuals from regulated work. Until such
time as such regulations come into force, an organisation can continue to employ
a barred individual in regulated work without committing an offence (although the
individual would be committing an offence). It is a defence for an organisation not to
know that the individual was barred from undertaking regulated work. Such a defence
might be used if anindividua presented them with aforged certificate and ID, perhaps
impersonating adifferent individual. Note that the defence of not knowing that thework

was regulated work does not apply here.

Section 36(1)(b) protects a personnel supplier from being misled by the organisation
to which it is supplying workers. For example, if an events organiser asks a personnel
supplier to provide kitchen staff for a conference, those positions would not normally
be considered regulated work. If the events organiser then diverts one of the people
provided by the personnel supplier to work in the creche (normally regulated work
with children), then the personnel supplier is not responsible for the consequences if
it transpires that the individual is barred from regulated work with children. This is
provided, of course, that the personnel supplier did not know, or have reason to believe,

that the individual supplied would be used for regulated work with children.

The offences in sections 34 to 37 apply to barred individuals, organisations and
personnel suppliers. Notethat they do not apply to personal employers, meaning private
citizens who make arrangements for an individual to do regulated work for them. For
example, a parent employing an individual to give their child tuition is a personal
employer. The Act provides amechanism for personal employersto ensure they do not
employ abarred individual through disclosure of scheme membership under section 54.
It is entirely discretionary whether personal employers make use of such a facility
(which may, for example, depend on their prior knowledge of the individual) but the
barred individual would be committing an offence by seeking or accepting such work.

Section 38. Police accessto lists

73.

Section 38 gives the police access to the lists and any other information, contained in
the lists, which Ministers consider should be disclosed. Information that is likely to be
disclosed isinformation which helps confirm the identity of the individual included on
thelists. The police might, for example, storeinformation about the addition or removal
of an individual from either list on the Criminal History System. It is intended that
police access to the lists will make it easier for them to investigate suspected offences

under this Act.

Section 39. Restriction on listing in children’slist

74.

Section 39 covers the cross-border interaction with the Independent Barring Board
(IBB) established by the SVG Act where an individual would, in the absence of the
SVG Act, be considered for listing or listed in children's list in Scotland. This section
givesthe Scottish Ministersthe discretion not to consider for listing or list an individual
in certain circumstances. It is likely that detailed rules for exercising this discretion
will be set out administratively by the Central Barring Unit in consultation with the
IBB. The SVG Act makes corresponding, but not identical, provision at paragraph 6

of schedule 3 to that Act.
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Where an individual is already included on the children’s barred list maintained under
section 2 of the SV G Act, they are barred from undertaking regul ated work with children
in Scotland by virtue of section 92. Section 39(1) alows the Scottish Ministers not
to include an individual in the children’s list where that individual is already barred.
Listing an individual who is already barred has no benefit in terms of protection but
would create difficulties for both administrations and the listed individual in handling

any appeal or application for removal.

In some cases, it will be more appropriate for the individual be considered for listing by
the IBB under the SV G Act rather than in Scotland. For example, where the individual
does regulated work both in Scotland and elsewhere in the UK and the incident
which triggers consideration for listing occurs outside Scotland. In these circumstances,
section 39(2) allows the Scottish Ministers not to consider an individual for inclusion
on the children’slist, but section 39(4) ensures the necessary notifications are made to

organisational employers and regulatory bodies.

In other cases, the IBB may have aready considered whether the individua should
be included in the children’s list under the SVG Act, and decided not to include the
individual. In such cases, it only makes sense for the Scottish Ministersto consider the
individual for listing if there is new information available which was not available to
the IBB at the time the IBB considered whether to list the individual. Section 39(3)
allows the Scottish Ministers not to consider an individual for listing in the children’s

list where the IBB has already considered the case.

Finally, there may be instances where an individual meets the automatic listing criteria
under this Act and the SV G Act at more or less the same time. For exampl e, conviction
for avery serious offence, whether or not the individua is a scheme member in either
jurisdiction. Again, it makes sense for the individual to be listed by one jurisdiction
only, since that has the desired effect of barring the individual from regulated work
acrossthe UK. Section 39(5) allowsthe Scottish Ministers not to list an individual who
meetsthe criteriaprescribed by order under section 14 wherethe IBB will automatically

list that individual.

Section 40. Restrictionson listing in adults' list

79.

Section 40 makes similar provision to section 39, except in respect of the adults' list.
The SVG Act makes corresponding, but not identical, provision at paragraph 12 of

schedule 3 to that Act.

Section 41. Protections from actions for damages

80.

Section 41 ensures that the decision to list, or not to list, an individual or information
provided for such consideration cannot be the subject of proceedingsfor lossor damage.
This means, for example, that a teacher who loses their job after being listed cannot
sue the Scottish Ministers for loss of earnings, whether or not the decision to list is
upheld on appeal. However, an information provider who, knowingly or recklessly,
provides untrue or misleading information is not protected from actions for damages.
For example, an employer who makes malicious claims in support of areferral is not

protected under section 41(1).

Section 42. Power to regulate procedure etc.

81.

Thissection alowsfor thedetail s of the determination procedurethat will be undertaken
by the Central Barring Unit to be set out in secondary legisation. Subsection (1)(b)
enables the regulations to deal with the maintenance of the lists (e.g. the updating of

the lists in consequence of information received under section 33).
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Section 43. Transfer from DWCL

82.

83.

This section provides for al individuals currently listed on the Disqualified from
Working with Children’s List under POCSA to be transferred to the children’s list
established in section 1 without any further determination. However, any listed
individual can make an application to the Scottish Ministers under section 25(1) to the
effect that their circumstances had changed, if they considered that the transfer made a
material difference. The only individuals who would be immediately affected by such a
transfer are those currently in apost which is not regarded as achild care position under
PoCSA but isregulated work with children under this Act. There were 244 individuals
listed as at 18 March 2008 (after 38 months of operation) and it is unlikely that many
will be so affected.

It is intended that the time limits for applications for remova from the lists will
be prescribed by regulations made using the power in section 25(3)(a). The Scottish
Ministersintend to make regulations, as necessary, which will ensure that no individual
hasto wait longer for their first opportunity to apply for removal, after commencement
of this Act, than they would have had to wait had they not been transferred from the
DWCL under section 14 of POCSA.

Part 2: Vetting and Disclosure

Sections 44 and 45. The scheme and participation in it

84.

85.

Section 44 establishes the scheme and section 45 gives individuals the right to apply
to the Scottish Ministers to join the scheme. In practice, the Vetting and Disclosure
Unit administer the scheme on behalf of the Scottish Ministers. It isimportant to note
that being a scheme member in relation to regulated work with children or protected
adults is mutually exclusive to being barred from working with that same group. An
individual cannot simultaneously be ascheme member and barred in respect of the same
workforce. However, an individual can be barred from one workforce and a scheme
member in respect of the other.

Participation in the scheme is not mandatory. There are no offences for undertaking
regulated work whilst not a scheme member. However, the only way an employer can
be sure that an individual is not barred from regulated work (and therefore be sure that
they are not committing an offence in employing that individual) is by requesting a
disclosure record. Enhanced disclosure checks will no longer be available for those
undertaking regul ated work with children or protected adults. The only way adisclosure
record can be generated is through the individual applying to join the scheme or already
being a member of the scheme.

Section 46. Statement of scheme membership

86.

87.

It isintended that application to join the scheme will be linked to an application for a
disclosure request (either adisclosure of scheme record under section 52 or adisclosure
of scheme membership under section 54). This can be achieved by combining the
applications on one form.

The only exception is where an individual joins the scheme without any employer, for
example in anticipation of taking up regulated work in the near future. In that case,
the individual will receive a statement of scheme membership and no other person will
receive any information.

Sections 47 —49. Scheme members, records and vetting

88.

Application by an individual to become a scheme member will lead the Scottish
Ministers, as the Vetting and Disclosure Unit, to make enquiries to see whether any
vetting information exists about that individual. Section 49 sets out what constitutes
vetting information. Subsections (1)(a) and (c) relate to police information: conviction
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information from the Criminal History System and the Police National Computer and
relevant non-conviction information from chief constables. For enhanced disclosures
under the Police Act, the test for relevance for non-conviction information is made
against each post. Under this Act there are only two relevance tests: one for each type
of regulated work. Subsection (1)(b) provides that whether an individual is on the sex
offender’ s register will also constitute vetting information.

Section 49(1)(d) provides a power for the Scottish Ministers to prescribe other
information as vetting information. The Scottish Ministers intend to use this power
to prescribe certain information held by regulatory bodies and local authorities. For
example, registration or de-registration with the General Teaching Council for Scotland
may be vetting information.

Any vetting information which is found by the Vetting and Disclosure Unit will be
passed to the Central Barring Unit for consideration. It is anticipated that in around
90% of cases no information will be found at all. In cases where vetting information is
found, it will beincluded on theindividual’ s scheme record. However, in many casesit
will not be relevant for the Central Barring Unit and it will not be necessary to begin a
formal consideration for listing. For example, adriving conviction would be classed as
vetting information and would appear on the scheme record under section 48. However,
in many circumstances, it will not be relevant information and would be discounted
without any consideration for listing.

Section 47(2) requires the Scottish Ministers to make arrangements for the ongoing
monitoring of vetting information for scheme members. Asfar as possible, thiswill be
automated. The expectation isthat the Scottish Ministers, asthe Vetting and Disclosure
Unit, will bereactive rather than proactive because theinformation provider will trigger
action. A scheme member's scheme record will be linked to the Criminal History
System and, eventualy, the registers of members held by professional regulatory
bodies. In the longer term, councils may a so notify the Vetting and Disclosure Unit of
vetting information. For example, when achild isadded to the child protection register,
the parents’ names might be checked against the register of scheme members. This
section allows the Scottish Ministers to make arrangements in this way.

Any new vetting information will be added to the scheme record. New relevant
information will trigger a consideration for listing.

Section 47(4), among other things, provides protection against any breakdown in
procedures or communications. If information does not show up when it should, it can
be considered later. For example, if thereis adelay in entering conviction information
on to the Criminal History System, it can be treated as new vetting information when
it isdiscovered.

Section 50. Duty to notify certain changes

94.

This section makes it an offence for a scheme member to fail to notify the Scottish
Ministers that they have changed name or gender within 3 months of these changes
taking effect. Section 33 makes similar provision for listed individuas. For the scheme
towork effectively, thisinformation needsto be provided on an ongoing basis so that the
Scottish Ministers can be sure of theindividual’ sidentity and continueto collect vetting
information from the appropriate sources. Paragraph (1)(c) givesthe Scottish Ministers
the power to prescribe other information. This power could be used to prescribe change
of address, athough it is intended that such information will be captured through the
disclosure application process.

Section 51. Correction of inaccurate scheme record

95.

This section places a duty on the Scottish Ministers as the Vetting and Disclosure Unit
to correct any scheme record where they are satisfied that the information included
in it is inaccurate. This duty arises: following a request by a scheme member for
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correction; notification of achange by ascheme member under section 50; or otherwise.
A corrected scheme record should subsequently be provided to the individual that
is the subject of the record as well as any organisation for which the individua is
doing regulated work and to which a copy of the inaccurate record has previously
been disclosed. Section 51(4) puts beyond doubt that a request by a scheme member
for correction may relate to any non-conviction information that is provided by the
police. Where such an application for review is made, the Scottish Ministers must,
under section 51(5), request that the relevant Chief Constable reconsiders whether the
information provided is still relevant. Section 51(6) puts beyond doubt that information
is to be regarded as inaccurate whether it is found to have always been inaccurate or
has subsequently become inaccurate.

This duty on Ministers will apply where, for example, information about the wrong
John Smith wasincluded in a scheme record or where John Smith changes his name to
Joe Bloggs and notifies the Scottish Ministers under section 50.

Sections 52 — 55. Disclosure records

97.

98.

99.

100.

101.

102.

The mechanism for disclosure of scheme records and short scheme recordsis designed
to operate in much the same way as the disclosure of enhanced crimina record
certificates under the Police Act. Organisational employers are to be able to request
either a scheme record disclosure or a short scheme record disclosure provided that all
the disclosure conditions (A-D) set out at section 55 are met. Personal employers are
to be able to ask for a disclosure of scheme membership as at section 54. Thisisanew
provision which is not provided for in the Police Act.

In al three cases (disclosure of scheme record, short scheme record and scheme
membership), the scheme member must authorise the disclosure (condition A). In all
cases, there is an employer who will receive a copy of the disclosure. Condition A
prevents unauthorised disclosure (i.e. arequest by an employer without the permission
of the scheme member).

The scheme member must participate in the schemein relation to the type of regulated
work to which the disclosure request relates (condition B). For example, a scheme
member cannot obtain a disclosure in respect of the children’s workforce if sheisonly
a scheme member in respect of the adults workforce (unless she applies to join the
scheme in respect of working with children).

The employer must declare that the disclosure is for employment in the relevant
workforce (condition C). The involvement of the employer in the processis adeterrent
to employers outside the regulated workforce coercing an individual to join the scheme.
They would be making afal se declaration and committing an offence under section 67.
Amendmentswill berequired to the Exclusions and Exceptions Order (S.S.I. 2003/231)
made under the ROA to ensure that all posts within the definition of regulated work are
exempted from the provisions of that Act.

Condition D applies only to scheme record disclosures and short scheme record
disclosures because only they contain or make reference to vetting information.
Condition D israther like the requirement to countersign an application for an enhanced
criminal record certificate.

It is expected that those individuals working for organisational employers (e.g. a
teacher working for an education authority) will apply for scheme membership and a
scheme record disclosure simultaneously. For any subsequent employment with any
organisation, that individual can request a short scheme record disclosure which will
identify whether thereis any new information since the scheme record was disclosed. If
that individual also wanted to do private work for persona employers (e.g. one-to-one
language classes in the evenings), that individual could request disclosure of scheme
membership for that purpose.
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The only form of disclosure available to a personal employer is adisclosure of scheme
membership. Although organisational employersare entitled to ask for ascheme record
disclosure, they may ask for adisclosure of scheme membership instead and thiswould
be sufficient to ensure they are not employing a barred individual (which is an offence
under section 35).

Section 56. Crown work

104.

This section allows disclosures to be made for Crown work.

Section 57. Disclosure restrictions

105.

106.

107.

There are no restrictions on disclosure of information provided by the police to the
Scottish Ministers since they will only provide information which they are content to
be disclosed to the individual and any employer. All police information provided to the
Scottish Ministers (asthe Vetting and Disclosure Unit) will be usedin any consideration
for listing (by the Scottish Ministers as the Central Barring Unit).

Section 57(1) provides the Scottish Ministers with the flexibility to limit the content of
scheme records and to exclude from the disclosure of a scheme record certain types of
information which may be contained on it. This power enables the Scottish Ministers
to keep sensitive information on the scheme record without disclosing it to employers.
Such sensitive information would, of course, have to be disclosed to the individua as
part of any consideration for listing.

Section 57(2) and (3) restrict the disclosure of information on, or information about
additions or deletions to, a scheme record to information provided for the purpose of
assessing the individua’s suitability for that type of regulated work. In many cases,
information will be relevant to both types of regulated work. However, there may be
information, for example released by the police when applying the relevance test for
working with protected adults, which they would not have released when applying the
relevance test for working with children.

Sections 58 — 61. Removal from scheme

108.

109.

110.

111

Section 58 places aduty on the Scottish Ministers (as the Vetting and Disclosure Unit)
to remove an individual from the scheme where that individual has been placed on the
relevant list or isbarred as aresult of being listed in another jurisdiction. Section 58(2)
provides a possible sanction for failing to pay an annual subscription, or other feeg, if
such arrangements were made under section 70.

Section 59 places a duty on the Scottish Ministers to remove an individual from the
scheme if an individual asks to be removed and is no longer carrying out that type
of regulated work. As a matter of administrative practice, the Scottish Ministers will
removeindividuals from the scheme on being informed of their death and satisfied that
thisis so.

Section 60 concerns notice of removal. If an individual is listed or barred they will
already be notified under section 30. If they have withdrawn from the scheme at their
own initiative under section 59, they will know about it. However, this section covers
other possible reasons for being removed from the scheme such as non-payment of
fees, expiry of membership, or anirregularity which later comesto light concerning the
application to join the scheme. In some circumstances, an individual might be removed
from the scheme (but not listed) whilst still undertaking regulated work, in which case
section 60(1)(b) allows for employers and regulatory bodies to be informed.

Section 61(1) givesthe Scottish Ministersthe power to retain schemerecordsin relation
to individuals after removal from the scheme. Section 61(2)(a) prevents the Scottish
Ministers from continuing to make enquiries in relation to vetting information about
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an individual and section 61(2)(b) makes clear that a retained scheme record does not
need to be kept up to date.

Sections 62 —64. Evidence of identity

112.  Inorder tojointhe schemeor request disclosures, it will be necessary for theVetting and
Disclosure Unit to verify anindividual’ sidentity. If sufficient evidenceis not provided,
the Vetting and Disclosure Unit will not be obliged to consider such reguests.

113.  Section 63 alows the Scottish Ministers to use fingerprints to check an applicant’s
identity. This provision builds on current provisions in Part 5 of the Police Act. It
does not mean that every applicant will have to submit fingerprints in support of their
application.

114.  Fingerprints have only been required in around 0.03% of cases in the five years since
Disclosure Scotland began in 2002. Disclosure Scotland carry out checks to ensure
that the applicant is the person they claim to be. However, there are occasions where
somebody might give another person’s details when arrested or where the applicant
has a very similar name, date of birth and address history as an entry on the Criminal
History System. In these circumstances, a criminal record may potentially be attributed
to the wrong person during a disclosure check. The Criminal History System uses
fingerprintstolink acriminal record to theindividual. Disclosure Scotland can therefore
use fingerprint identification to confirm whether or not the applicant is the same person
as the one with the criminal record, thereby ensuring that a criminal record is not
wrongly attributed. However, section 63(2) ensures that the taking of fingerprints will
only be used as a method of last resort for establishing identity.

115.  Section 63(3) ensures that any fingerprints taken for the purposes of confirming the
identity of applicants to the scheme, or existing scheme members, must be destroyed
as soon as is reasonably practicable after the prints have been used for their intended
purpose.

116.  Section 64 gives the Scottish Ministers the power to use information held by: the
I dentity and Passport Service (formerly known asthe UK Passport Agency); the Driver
and Vehicle Licensing Agency; and the Department for Work and Pensions (National
Insurance numbers) for the purposes of checking evidence of identity. Section 64(2)
gives the Scottish Ministers the power to prescribe other persons holding data.

Sections 65 —69. Offencesrelating to vetting information

117. These offences are designed primarily for the purpose of protecting personal and
sensitive information about individuals rather than the exclusion of barred individuals
from the regulated workforces. Therefore, they attract an intermediate level of penalty
as set out at section 69. They build on aready existing penalties and offences for
disclosure information under Part 5 of the Police Act, but focus on misuse of scheme
information, i.e. information about individuals working or intending to work with
children or protected adults.

118.  Section 65 creates the offence of falsifying a disclosure record. It mirrors the offences
relating to falsifying criminal record certificates in the Police Act. Where a barred
individual falsifies a disclosure record to access regulated work, that individual would
be committing this offence and the offence at section 34. Reasons why an individual
might attempt to falsify a disclosure record include to avoid the fee or because of
embarrassment over some historic incident or conviction.

119.  Section 66 makes it an offence for a person to disclose to others disclosure records
which have been disclosed under section 51, 52, 53 or 54. These offences are needed
to ensure that the sensitive information contained in the scheme record is not shared
unnecessarily. The section also recognises that it may be necessary to share the record
with other employees, members and office holders within an organisation or where the
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disclosure has been requested on somebody else’ s behalf, and the section exempts such
sharing from the scope of the offence.

Section 68 provides further clarification of the section 66 offence by setting out in
subsection (1) the circumstances in which it is not an offence to disclose disclosure
information. Subsection (2) makes clear that the record should only be shared for the
purposes of enabling the employer to determine suitability for regulated work. Thisis
an important safeguard to ensure that employers only share disclosure information for
legitimate purposes.

Section 68(1)(a) makes clear that a scheme member may disclose their own disclosure
record. So, for example, adisclosure of scheme membership obtained under section 54
by ascheme member in respect of one personal employer may be shown by that scheme
member to other personal employers. For example, a private dance teacher who is
teaching a class of 20 children each Wednesday evening might be asked to obtain a
statement of scheme membership by one of the parents. Thereis nothing to prevent that
dance teacher showing the statement of scheme membership to every parent; there is
no requirement to generate 20 disclosures of scheme membership, one for each parent,
although thiswould be permitted.

Section 67 makes it an offence for anyone to attempt to see a disclosure record, or to
use such arecord other than for the purpose of checking an individual’s suitability for
regulated work. Section 67(1) creates an offence designed to prevent employers who
cannot legitimately ask for a record because they are not engaged in regulated work
from requiring an individual to share the information on the record. For example, it
would normally be an offence for a garage owner to ask mechanicsin his garage if he
could see their disclosure records, if they had obtained them for other purposes, since
car repair work is not (normally) regulated work. Section 67(4) limits the offences to
the disclosure record itself and not information contained on the record.

Section 67(3) sets out the "permitted purposes’ for which a disclosure record can be
requested or viewed. Paragraph (&) allows organisational employers and personnel
suppliersto request or seek sight of adisclosurerecord. Paragraph (b) allowsregulations
to specify circumstances in which a third parties may ask to see a disclosure record.
|.e. these regulations can specify circumstances in which a person (‘Z’) who is not the
employer of the individual can ask to see a disclosure record without committing an
offence in respect of individuals who are doing regulated work for a contractor. For
example, where a council contracts school bus services, the bus driver is employed by
the bus company and Z isthe council. Such regulations might alow the council to ask to
see the bus driver's scheme record disclosure without committing an offence, athough
the request can be refused by the bus driver.

Section 70. Fees

124.

125.

This section provides the Scottish Ministers with a flexible power to charge fees in
respect of the scheme. The Scottish Ministers could charge different levels of fee for:
joining the scheme; scheme records; short scheme records; and statements of scheme
membership. Different levels of fee could be charged for the children’s workforce, the
adults' workforce and applications in respect of both workforces. Fees can be charged
as application fees or as an annual subscription. The power at subsection (2)(a) puts
it beyond doubt that the Scottish Ministers have the power to charge different fees
in different circumstances, for example to offer some types of disclosure record at
a discount if the scheme member has aready paid for disclosure before. The power
at subsection (2)(c) can be used to provide free checks for volunteers in voluntary
organisations (or for thefeeto be charged and then explicitly reimbursed). Section 70(4)
allows the Vetting and Disclosure Unit to refuse to deal with applications unless and
until the feeis paid.

The Scottish Ministers could, for example, make regulations distinguishing two levels
of fee to be payable only when requesting a disclosure record (not for scheme
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membership itself). A higher level of fee could be charged for any scheme record
and any statement of scheme membership issued on joining the scheme. Short scheme
records and subsequent statements of scheme membership could attract alower level of
fee. Scheme membership might expire 10 years after the later of (@) joining the scheme

or (b) the last scheme record disclosure.

Section 70(3) requires the Scottish Ministers to have regard to a number of factors

before prescribing fees. For example, Ministers should consider the ability of those
undertaking regulated work to pay the different levels of fee when determining the
different levels of fee. "Vetting, barring and disclosure functions' are defined at
section 97(4) and encompass all the activities of both the Vetting and Disclosure Unit
and the Central Barring Unit, i.e. including basic, standard and enhanced disclosures as

well as disclosure records under this Act.

Section 71. Forms

127.

This section allowsthe Vetting and Disclosure Unit to set out the formsfor applications

for scheme membership or a disclosure record administratively. Under the Police Act,
the Scottish Ministers are required to make changesto the application form for criminal
record certificates and enhanced criminal record certificates in regulations. Section 79

brings the Police Act into line with section 71.

Section 72. Procedure

128.

129.

This section gives the Scottish Ministers the power to make regulations governing the

administration of the scheme. This power could be used, for example, to set thelifetime

of scheme membership at 10 years.

Thepower at section 72(2)(c) isexpected to be used to enable online disclosure requests.

For example, theindividual might log on to the the Vetting and Disclosure Unit website
using their own password to begin the process of a disclosure request and generate a 16
digit PIN which they pass to the employer to authorise the employer to have once-only
access to the disclosure information. This provision would allow the Scottish Ministers
to specify that a 16 digit PIN generated by a scheme member constituted a request by

the member as required by Disclosure Condition A in section 55.

Section 73. Consideration of suitability: supplementary

130.

131

Section 73 makes explicit what constitutes considering an individual’s suitability to

do, or to be offered or supplied for, any type of regulated work. In particular, this
consideration goes beyond employment (paragraph (a)) and employment agencies and
businesses (paragraph (b)). Paragraphs(c) to () allow the General Teaching Council for
Scatland, the Scottish Commission for the Regulation of Care and the Scottish Social
Services Council to request disclosure records. Paragraph (f) includes suitability to
foster achildinterms of regulations made under section 5 of the Social Work (Scotland)
Act 1968. Under the Fostering of Children (Scotland) Regulations 1996, councils and

certain voluntary agencies approve foster carers with whom they will place children.

The power at section 73(g) provides further flexibility by giving the Scottish Ministers

the power to prescribe further circumstances in which disclosure records can be
obtained. This power can be used to prescribe certain contractual relationships. If used
for this purpose, it would go beyond the power at section 67(3)(b) since it would allow
aperson (labelled ‘' Z' in section 67) who is not the employer of theindividual to receive

adisclosure record directly from the Vetting and Disclosure Unit.

Section 74. Delegation of vetting and disclosure functions

132.

This section allows the Scottish Ministers to delegate their vetting and disclosure

functions (as the Vetting and Disclosure Unit) in respect of Part 2 of the Act. The
Scottish Ministers may not delegate their listing functions (as the Central Barring Unit)
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under Part 1. Ministers may not delegate any order or regulation-making functions, the
specification of forms under section 71 nor the power to determine the appropriate fee
for information from police authorities under section 75(4). This section provides the
flexibility to make contractual arrangementsfor routineinformation gathering functions
but not any determinationsin respect of individuals (because those are functions under
Part 1 not this Part). The Scottish Ministers' intention is that the majority of their
functions in both Parts 1 and 2 will be carried out by civil servants in the Vetting
and Disclosure Unit and the Central Barring Unit, which does not require any formal
delegation of functions.

Section 75. Sources of information

133.  Subsection (1) hasthe effect of requiring the Scottish Police Services Authority to give
the Scottish Ministers access to the Criminal History System. Subsection (2) requires
police forces to provide non-conviction information as requested. Subsection (3)
prevents vetting information (under section 49) from the police including information
which should not be disclosed to the scheme member because it would be contrary
to the interests of the prevention or detection of crime. Subsection (4) obliges the
Scottish Ministers to pay police authorities for information. Section 75(5) ensures that
the Scottish Ministers are not liable for erroneous information provided to them by the
police.

134.  Thissection will be extended (possibly by a section 104 order under the Scotland Act)
to cover police forces in England and Wales and Northern Ireland in respect of the
Police National Computer and other police information from non-Scottish forces.

Section 76. Police access to scheme information

135.  Section 76 requires the Scottish Ministers to share certain details relating to those
individuals who have joined the scheme with Chief Constables of police forces and
the Scottish Police Services Authority. Only scheme membership information which
assists the police or Scottish Police Services Authority in identifying individuals will
be passed on (i.e. not normally vetting information from other sources). The section
restricts use of scheme membership information by the police to: the exercise of their
functions under Part 2 in passing information to the Central Barring Unit re considering
individualsfor listing; preventing and detecting crime; or apprehending or prosecuting
offenders.

Section 77. Statements of scheme membership: disclosure of whether individual
under consideration for listing

136.  Section 77 places a six month limit on the disclosure of the fact that an individual is
under consideration for listing. This six month period runs from either the date of the
decision to consider for listing under section 10, 11, 12 or 13, or where the individual
is subject to legal or disciplinary proceedings, the conclusion of those proceedings.

137. A statement of scheme membership (defined at section 46) normally includes whether
the individual is subject to consideration for listing in respect of the type of regulated
work to which the disclosure request relates.

138.  PoCSA (section 7) required the Scottish Ministersto apply to the sheriff for an extension
of a period of provisional listing beyond 6 months but did not limit the time taken to
reach a decision. If the period expired without extension, the individual was removed
from the list and the individual’ s enhanced disclosure would no longer state that he or
she was provisionally listed. In practice, this had the effect of ensuring that cases were
determined within this period.

139.  Section 77 therefore has a similar effect to section 7 of POCSA in relation to the
disclosure of whether an individual is being considered for listing. But subsections
(4) to (8) ensure that more than one extension can be granted and that an application

21


http://www.legislation.gov.uk/id/asp/2007/14/section/75
http://www.legislation.gov.uk/id/asp/2007/14/section/75/1
http://www.legislation.gov.uk/id/asp/2007/14/section/76
http://www.legislation.gov.uk/id/asp/2007/14/section/76
http://www.legislation.gov.uk/id/asp/2007/14/section/77
http://www.legislation.gov.uk/id/asp/2007/14/section/77
http://www.legislation.gov.uk/id/asp/2007/14/section/77

These notes relate to the Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
which received Royal Assent on 18 April 2007

for extension can be made right up to the expiry of the relevant period, and this is
sufficient for the relevant period to be treated as not having expired until the application
is determined.

Part 3: Amendment of Part 5 of the Police Act 1997

Section 78. Information in criminal conviction and record certificates

140.  Section 78 requires the Vetting and Disclosure Unit to state on certificates that are
issued under Part 5 of the Police Act whether or not a person is subject to the
notification requirements under Part 2 of the Sexual Offences Act 2003. Under the
existing provision, this information can only be included as additional information on
enhanced certificates at the discretion of the Chief Constable. Under this provision,
there will be no discretion and this information will always be included on the face of
adisclosure certificate whilst the notification requirements remain live.

141.  Inaddition, the Scottish Ministersare given apower to prescribe civil ordersthat should
be included routinely on standard and enhanced certificates. It is expected that this will
be used for Sexual Offences Prevention Orders and Risk of Sexual Harm Orders in
the first instance. Chief Constables will retain the discretion to disclose information
about other civil orders on enhanced certificates (which will continue to be available
for purposes other than regul ated work).

Section 79. Form of Part 5 applications

142.  Section 79 dlows the Scottish Ministers to determine the application form for
disclosures under Part 5 administratively. This brings procedures into line with those
for disclosure records under Part 2 of the Act. It also allows standard and enhanced
disclosure certificates (which require acountersignature) to be processed electronically
whichisin line with the wider policy for e-Government.

Section 80. Payment of fee for information from certain police forces

143.  Section 80 amends Part 5 of the Police Act to make it clear that when the Vetting
and Disclosure Unit make requests under subsection 113B(4) or (5) to: the States of
Jersey Police Force; the salaried police force of the Island of Guernsey; the Isle of Man
Constabulary; or abody outside the British Islandswho are apolice force and whom the
Scottish Ministers prescribed for the purposes of Part 5, that the Vetting and Disclosure
Unit must pay afeein respect of information received.

Section 81. Regulations about registration

144.  Section 81 makes further amendments to Part 5 of the Police Act in relation to the
conditionsthat apply to the register held under section 120 of the Police Act. Firstly, the
Vetting and Disclosure Unit can refuseto include aperson on theregister if they believe
that that person is likely to countersign less than a minimum number of applications
each year. Secondly, the Vetting and Disclosure Unit can remove a person who is
aready on the register if he or she countersigns less than a minimum number of
applications each year. The figure for each circumstance would need to be prescribed
in regulations.

Part 4: “ School Care Accommodation Services’

Section 82. Meaning of " school care accommodation service'

145.  Section 82 makes amendments to the 2001 Act to change the definition of “school care
accommodation service” as defined in that Act. Section 2(4) of that Act provided,
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(4) A"school care accommodation service" isa service which is provided to a pupil by an
education authority or the managers of an independent or grant-aided school, or by
any person under arrangements made by any such authority or managers-

(8 for the purpose of the pupil being in attendance at a public, independent or
grant-aided school; and

(b) whichconsistsof theprovision, inaplacein or outwith the school, of residential
accommodation,

but a service may be excepted from this definition by regulations.

146. The effect of the changes is twofold. Firstly, where arrangements are made by an
education authority or managers of an independent or grant aided school for the pupil
to stay in someone's home, the service will be regarded as being provided by the
authority/managers. It will therefore be for the education authority/managersto register
the service rather than the individual providing the accommodation. Secondly, the new
definition makes clear that accommodation provided only in the holidays will aso be
covered by the definition, if it is provided for the purpose of, or in connection with, the
pupil’ s attendance at school.

Section 83. Application of fire safety rulesto school care accommodation service

147.  Section 83 disapplies the fire safety duties under Part 3 of the Fire (Scotland) Act
2005 to individuals providing a school care accommodation service to pupils on
domestic premises under an arrangement with an education authority or managers of
an independent or grant-aided school.

Part 5: Supplementary and General
Section 84. Guidance

148.  Thissection places a duty on Ministers to provide guidance on such matters relating to
the operation of Parts 1 and 2 of the Act asthey think appropriate. Subsection (2) gives
Ministersthe power to vary or revoke such guidanceissued at any time. Thereforethere
is a clear statutory duty to issue guidance but Ministers have discretion to decide on
what matters they think it appropriate to issue guidance about.

Section 85. Annual report

149.  Thissection places a duty on Scottish Ministersto prepare, and lay before the Scottish
Parliament, an annual report on the performance of the Scottish Ministers “vetting,
barring and disclosure functions’. Vetting, barring and disclosure functions are defined
at section 97(4) to include Ministers functionsunder Parts1 and 2 of thisAct and Part 5
of the Police Act 1997 (except for powersto make secondary legis ation). Thereporting
year ends on 31 March and the report must be laid before the Scottish Parliament as
soon as practicable after that date.

Section 86. Transfer of Disclosure Scotland staff etc.

150. Disclosure Scotland was staffed in part by employees from Strathclyde Joint Police
Board until 1 October 2007, when they transferred to the Scottish Administration. (The
remaining staff were, and continue to be, contractors for BT plc.) This section sets
out the arrangements for that transfer and enables the Scottish Ministers to make a
"staff transfer order” to effect it. This section could be used to transfer other staff of the
Strathclyde Joint Police Board (other than constables) but thereis no intention to do so.

151.  Subsections (4) to (9) concern employees of Strathclyde Joint Police Board who are
subject to a staff transfer order. Subsections (4) to (6) provide that contract rights and
obligations transfer from the former employer to the Scottish Ministers on the transfer
date. Subsection (7) providesthat employed staff may object in advance of their contract
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being transferred to the Scottish Ministers, in which case their contract isterminated at
the end of the day before the intended transfer day. Thistermination will not be treated
as dismissal of a person. Subsection (8) provides that an employee can terminate their
contract of employment if they can show that a substantial detrimental change has been
made to their working conditions.

152.  Previoudly, it had been intended that Disclosure Scotland staff would transfer to the
Scottish Police Services Authority on 1 April 2007, together with the remainder of the
Scottish Criminal Records Office. Paragraph 46 of schedule 4 repeals the provisions
in the Police, Public Order and Criminal Justice (Scotland) Act 2006 that would have
transferred the Scottish Ministers' functionsunder Part 5 of the Police Act (thefunctions
carried out by Disclosure Scotland) to the Authority.

Section 87. Power to give effect to corresponding legislation in England, Wales and
Northern Ireland

153. The power provided in section 87(1) can be used to make provision, including
amendments to devolved legislation, to ensure that the equivalent scheme for England
and Wales functions properly. Given the complexities of this Act and the SVG Act, it
may be necessary to make some provision as the schemes devel op.

154.  The power included in section 87(2) provides Scottish Ministers with asimilar power
in respect of any future legidation establishing a similar scheme in Northern Ireland.
The Scottish Ministers will be able to make provision responding to any legislation
in Northern Ireland, that corresponds with this Act, in the same way that they can in
respect of the SVG Act.

Section 88. Modification of enactments

155.  Section 88 introduces schedule 4 which makes modifies other Acts in consequence of
this Act.

Section 89. Offences by bodies corporate etc.

156.  Where an offence under the Act is committed by an organisation, this section provides
that the organisation and, in some cases, asenior individual in that organisation are both
to be held responsible. On the whole, the more junior member of staff whose conduct
may have given rise to the offence is not criminally liable. The member of staff may
still be disciplined by the organisation and, if one of the referral grounds at section 2 is
met, he or she can be referred for consideration for listing.

Section 90. Crown application

157.  Thissection binds the Crown asis normal practice for Acts of the Scottish Parliament.
The Crown will not, however, be held criminally liable for any contravention of a
provision of the Act but, in such circumstances, application may be made to the Court
of Session concerning the contravention. Section 90(5) provides that the provisions of
the Act apply to civil servantsin the same way as they apply to other persons.

Part 6: Interpretation

Section 91. Regulated work

158.  Section 91 introduces schedules 2 and 3 which define regulated work with children and
regulated work with adults, respectively. Schedule 2 to this Act supercedes schedule
2 to PoCSA; regulated work with children corresponds to “child care position” in that
Act, although there are significant differences between the two.
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Section 92. Meaning of referencesto being barred from regulated work

159.  Thereisadifference between being listed and being barred. Being listed means being
included in the children’s or adults' list. Being barred from regulated work in Scotland
is a conseguence of being listed, included in certain other listsin the UK or subject to
a prohibition or disqualification in any other jurisdiction which the Scottish Ministers
deem to correspond to being listed.

160.  Subsections (1) and (2) mean that being included in the equivalent list in England and
Walesor Northern Ireland, will result in being barred from regulated work with children
and adults, respectively, in Scotland. Subsections (3) and (4) givethe Scottish Ministers
an order-making power to regard any other list abroad as being equivalent to a Scottish
list and therefore leading to being barred from regulated work in Scotland. Subsections
(5) and (6) make allowance for developmentsin England and Wales or Northern Ireland
and enable the listsin subsections (1) and (2) to be updated accordingly.

161. Theeffect of section 92 isthat ateacher working in England who isreferred to the IBB
(established under the SV G Act) and included on their children’s barred list would be
listed in England and Wales and barred from regulated work with children in Scotland
and equivaent work across the UK. Although barred, the individual will not be listed
in Scotland; it is expected that the IBB will retain that information and provide it to
Scottish police forces and the Vetting and Disclosure Unit as necessary.

Section 93. Harm

162. Thisisdiscussed in the context of referral grounds under section 2 at paragraph 18 of
these Notes.

Section 94. Meaning of “ protected adult”

163.  Section 94 defines a“protected adult” for the purposes of the Act. A protected adult is
defined asanindividual aged 16 or over who is provided with (and thusreceives) atype
of care, support or welfare service as set out in this section. This definition of protected
adult supersedes the definition of “adult at risk” at regulation 10(3) of the Police Act
1997 (Criminal Records) (Scotland) Regulations 2006 for the purposes of eligibility
for enhanced disclosure. To be classified as an adult at risk under those regulations, an
individual has to meet three criteria: having a condition, in consequence of which they
have a disability and receive a care service, al of which are set out in regulation 10.
Section 94 replaces these 3 criteria with a test linked to the type of services being
received by theindividual. Individual s doing regulated work with protected adults (see
the explanation of schedule 3 at paragraph 202 of these Notes) will no longer beeligible
for enhanced disclosure but will be able to request disclosures under this Act.

164.  Section 94(1)(b) allows for the Scottish Ministers to prescribe healthcare related
services, whether provided by the NHS or by private suppliers. Section 94(1)(d) gives
the Scottish Ministers the power to prescribe welfare services, receipt of which makes
anindividual aprotected adult. Section 94(5) setsout that awelfare serviceincludesany
service which provides support, assistance, advice, or counselling to individuals with
particular needs. The Scottish Ministersintend to make regulations prescribing welfare
services to capture appropriate services provided by the voluntary sector. Section
94(2) gives the Scottish Ministers an order-making power to amend the definition of
“protected adult” in subsection (1).

165. Theequivalent term in the SVG Act is “vulnerable adult” and applies to persons who
are 18 years of age or over.

Section 95. Meaning of “work”

166.  Section 95 defines the meaning of work, of which regulated work is a subset defined
through section 91 and schedules 2 and 3. Section 95(1) clarifies that work includes
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paid or unpaid work and other types of work. For the purposes of this Act, being a
foster carer is regarded as work. But work does not come within the scope of the Act
if it is done for an individua in the course of a family relationship or in the course
of a personal relationship for no commercial consideration. This means that a mother
employing her brother to look after her child (afamily relationship) does not constitute
work for the purposes of this Act, whether or not she pays her brother. However, a
mother employing a friend to look after her child would not constitute work if there
was no payment but, if the friend received payment, it would constitute work. In this
latter case, therefore, it would be an offence for a barred individual to accept payment
from the mother for babysitting (because it is regulated work) but not for the mother
(because she is a persona employer) to employ the barred individual.

167.  Section 95(9) provides the Scottish Ministers with the power to prescribe which types
of work should and should not be considered work done in the course of a family or
personal relationship. The Scottish Ministers may use this power to ensure consistency
with: other legislation which defines family relationships; and the SVG Act, which
containsa similar power.

Section 96. Fostering

Scope of foster carer in thisAct

168.  Section 96 sets out what constitutes “foster carer” for the purposes of the Act.
Subsection (1) defines foster carer under the Act to cover:

e Public fostering arranged by councils under section 26(1)(a) of the Children
(Scotland) Act 1995. This would cover many foster care placements and also
include the situation where a looked after child is placed by the council with a
relative or friend, even though that individual is not a career foster carer. It would
thereby include some kinship care scenarios.

» Private fostering under the Foster Children (Scotland) Act 1984. This covers
the situation where a parent or guardian places a child in the care of another
person who is not a close relative for more than 28 days. Parents have a duty to
report the arrangement to the relevant council who must inspect and monitor the
accommodation and other aspects of the arrangements, but the parent or guardian
assesses and approves the carers.

» Those looking after a child in pursuance of a permanence order (see paragraphs
170 to 172 below).

e Those looking after a child under a supervision requirement (see paragraph 173
below).

Employersand referrals

169.  Subsection (2) deemswho the ‘employer’ of the foster carer is considered to be, which
is significant in terms of entitlement to disclosure records. For public fostering, the
employer isdeemed to be the council or voluntary agency who made the arrangements;
for permanence orders and supervision requirements the employer is deemed to be the
council; and for private fostering it is the person who made the fostering arrangements
and has the power to terminate those arrangements. Subsection (3) disapplies the
offences in sections 34 to 37 of the Act in relation to work as a foster carer under a
permanence order or a supervision requirement.

170.  Subsection (5) providesthat section 3 (referral following disciplinary action) will apply
to foster carersand ‘dismissing an individual’ in employment situations should be read
as ‘terminating the fostering arrangements’ in the context of fostering.
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Permanenceorders

171.  Subsection (1) includes an individual who looks after children in pursuance of
permanence orders, created by the Adoption and Children (Scotland) Act 2007, within
the definition of foster carer. These orders can only be applied for by a council and are
granted by a court. The order consists of:

» the mandatory provision, whereby the right to regulate the child’s residence and
the responsibility to provide guidance to the child are vested in the council;

» theancillary provisions, whereby other parental responsibilities and rights (PRRS)
in respect of the child (as set out in sections 1 and 2 of the Children (Scotland)
Act 1995) may be vested in the council or any other person or persons as the court
considers appropriate. Ancillary provisions may also take these PRRs away from
the birth parents; and

» if appropriate, provision granting authority for the child to be adopted.

172.  Sincethechild remainsalooked after child and theresponsibility for hisor her carerests
ultimately with the council, any carer of a child on a permanence order is regarded as
doing regulated work so that disclosure records can be obtained and the carer is subject
to continuous vetting. This will apply whether or not the carer is arelative or friend.
The council is treated as an employer of the foster carer in this context.

173.  The offences in sections 34 to 37 of the Act do not apply to carers of children on a
permanence order, so that an administrative decision by the Central Barring Unit (on
behalf of Scottish Ministers) cannot override a court decision made in the best interests
of the child, by listing an individual who also happens to be the foster carer of a child
on a permanence order. This is to avoid the individual and the council committing a
serious offence by following the order of the court and allowing the child to remain
with the individual beyond the date of the listing decision.

Supervision requirements

174.  Anindividua who looks after achild in pursuance of a supervision requirement, which
cover other types of foster care arrangement, is also brought within the definition of
foster carer. For the duration of the requirement, the child is a looked after child (in
terms of the Children (Scotland) Act 1995) and the foster carer should be regarded as
doing regulated work. This allows disclosure records to be obtained and continuous
vetting of the carer. This applies whether or not the carer is arelative or friend.

Foster care and work

175.  Subsection (4) disapplies subsections (2) to (7) of section 95 of the Act (meaning of
work). These subsections in section 95 concern ‘work’ donein the course of family or
personal relationships which are excluded from the generality of work in section 95.
Subsection (4) prevents any foster care relationships being excluded from regulated
work by being interpreted as family or personal relationships. Section 95(9) could be
used to specify in greater detail the boundary of what constituteswork intermsof family
and personal relationships, if this proves necessary.

Definitions

176.  Subsection (8) imports into this section the meanings of “parental responsibilities’,
“parental rights’, “permanence order” and “ supervision requirement” as defined in the
Children (Scotland) Act 1995 and the Adoption and Children (Scotland) Act 2007, as

appropriate.
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Section 97. General interpretation

177.  Section 97 makes provision for genera interpretation. Some of these terms were
highlighted at paragraph 3 of these Notes. Some terms which appeared in POCSA have
changed their meaning, e.g. “harm” which is defined at section 93 and discussed at
paragraph 18 of these Notes.

Part 7: Final Provisions

Section 98. Ancillary provision

178.  Section 98 provides the Scottish Ministers with the power to make supplementary,
incidental, consequential, transitional, transitory or saving provision for the purposes
of, or in connection with, or for the purposes of giving full effect to, any provision of
this Act. This may include modifying any enactment, instrument or document.

Section 99. Saving: disclosure of information

179.  This section clarifies, for example, that the Act does not affect the police’s common-
law powersto disclose information for the purpose of preventing or detecting crime.

Section 100. Ordersand regulations

180.  Subsection (3) provides that orders and regulations are to be made by negative
resolution procedure except for those listed in subsection (4). Subsection (4) provides
that the following matters require affirmative procedure:

» criterialeading to automatic listing, as set out in section 14;
e amending schedule 1 to modify the list of "relevant offences’;

e organisations required to remove barred individuals from regulated work in
section 35;

» some powersto modify the provisions of this Act or any other enactment, as given
at section 87 or 98;

e any change to the meaning of "protected adult" in section 94; and

» any modification to the definition of regulated work with children or regulated work
with adults using the order making powersin schedules 2 and 3 respectively.

Section 101. Commencement

181.  Section 101 provides flexibility for the Scottish Ministers to commence the various
provisions of the Act at different times. Subsection (3) makes clear that the Scottish
Ministers could bring the provisions into force on an area by area basis.

Schedule 1: Relevant Offences

182.  Schedule 1 lists those offences for which the court must refer an individual for
consideration for inclusion in the children’s list, following conviction (as provided
for in section 7(1) and 11(2)). It replicates schedule 1 of POCSA, updated to include
new offences created by the Protection of Children and Prevention of Sexual Offences
(Scotland) Act 2005 and other offences under the Civic Government (Scotland) Act
1982 and the Sexual Offences (Amendment) Act 2000.

Schedule 2: Regulated Work With Children

183.  Schedule 2 defines regulated work with children for the purposes of this Act. It
supersedes the definition of child care position in schedule 2 to POCSA, which is
repealed by paragraph 42 of schedule 4.
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184. “Work” isdefined (in section 95) very broadly as “work of any kind” and specifically
includes paid and unpaid work, work under a contract, carrying out statutory functions
and caring for or supervising individuals participating in any organised activity.
Regulated work in the schedulesis therefore a subset of work generally. Work does not
cover certain things done in the course of a family or personal relationship, which if
done in other contexts, would constitute work.

Part 1: Preliminary

185.  Paragraph 1 applies the “normal duties test” to the activities set out in Part 2 and the
positions set out in Part 3. The concept of “normal duties’ is extremely important in
limiting the scope of Parts 2 and 3. Normal duties can be considered as something
the individual might be expected to do as part of their post on an ongoing basis, for
example appearing in a job description. Normal duties excludes one-off occurrences
and unforeseeabl e events. No particular frequency for undertaking the work or duration
of work are specified in the Act as these will depend on the context. For example, the
specific plumber identified in a building firm as the individual who always does work
on school premises because he has specialist knowledge of the central heating systems
would be regarded as having that function as part of his*“normal duties’, even if actual
callouts occur quite infrequently. But a random plumber called in to a school for one
emergency in respect of whom no prior arrangements had been made would not be
regarded as working in aschool as part of his*“normal duties’.

186. Part 4 explicitly identifies a number of positions which fall within the definition of
regulated work with children; these are not qualified by any normal duties test.

187.  Paragraph 2 applies exceptionsrelating to children's employment and work to activities
identified in paragraphs 3 to 7. Paragraph 2(a) excludes from regulated work all
activities in paragraphs 3 to 7 carried out in relation to children aged 16 or 17 in the
course of the children'swork. This means, for example, that a shop manager recruiting
or supervising children aged 16 or 17 as assistants (whether as employees or volunteers)
is not within the scope of regulated work with children.

188. Paragraph 2(b) extends the exclusion from regulated work to work with children
under the age of 16 in the course of the children’s employment for being in sole
charge of children (paragraph 5) and unsupervised contact with children (paragraph 6).
“Employment” is defined in section 97. Employment means paid employment whether
under a contract of service or apprenticeship or under a contract for services. Work is
much wider than employment in the Act (see paragraph 164). This paragraph means
that a shopkeeper employing a 14 year-old to do a paper round is outside the scope
of regulated work but a scout |eader supervising a group of 14-year-old scouts calling
door-to-door to do odd jobs for money is within the scope of regulated work.

Part 2: Activities

189. Paragraphs 3 and 4 identify those instances in which an individua is or is not
undertaking regulated work with children when caring for children or training,
instructing, teaching or supervising children. They are qualified with an incidental test
which narrows the scope of regulated work to exclude activities which are aimed at
adults but incidentally include children. For example, a teacher in a school is doing
regul ated work with children by virtue of paragraph 4 (and possibly others) but acollege
lecturer running woodwork classes in the evening aimed at adults is outside the scope
of regulated work even if one or two children attend his class.

190. Paragraph 5 makes provision bringing individuals whose normal duties involve being
in sole charge of children within the scope of regulated work. This paragraph would
include a contracted taxi or minibus driver taking children to school or classes.

191.  Paragraph 6 includes unsupervised contact with children within the scope of regulated
work. Paragraph 5(b)(iii) exempts from unsupervised contact any contact with the child
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supervised by a person who has agreed to do so with the child' s parent, guardian or any
other adult with whom the child lives. The responsible person is the parent, guardian
or adult resident and they must have agreed to the supervision of the contact by the
friend or relative.

For example, suppose a voluntary organisation organises a pantomime trip by coach
involving the organiser, adult A and the coach driver, adult B. If 30 children comealong,
28 accompanied by a parent but two come unaccompanied, paragraph 5(b)(iii) provides
where the parents of those two children to agree to nominate another person (perhaps
another parent on the trip) to supervise their children in respect of contact with adults
A and B that contact would not be unsupervised. This provision puts beyond doubt
that no-one on the trip is doing regulated work with children, so long a each child is
supervised either by aresponsible person or by someone nominated by the responsible
person for that child.

Family relationship and personal relationship, as used in paragraph 6, have the
same meanings as in section 95 (meaning of "work™) which insures consistency of
interpretation in paragraph 6 and section 95.

Paragraph 7 covers positions such as workers on telephone advice lines and children’s
magazine agony aunts. The provision does not cover general broadcasting to children,
such as children’'s television or radio programmes. The words in parentheses narrow
the scope of providing advice and guidance to children so asto exclude from regulated
work those instances where advice or guidanceis given to children which isincidental
to the provision of advice and guidance to individuals who are not children, mirroring
the exceptionsin paragraphs 3 and 4. Advice or guidance in relation to spiritual matters
or spiritual well-being is considered to be captured by advice on emotional well-being
and so within the scope of paragraph 7.

Paragraph 8 covers positions such as those involved in moderating I nternet chat rooms
intended for use by children wheretheindividual hasarolein protecting those children
from harm. It does not cover incidental use by children of chat rooms intended for use
by adults. It does not cover staff involved in maintaining and supporting such services
whose function is not related to child protection, e.g. engineers.

Paragraphs 9 and 10 make provision for care home services and independent healthcare
services for children, as defined in ROCA. These definitions are qualified to limit the
positions covered to those involving contact with children. A cleaner, for example, in
the head office of an organisation providing care home services would not be regarded
as doing regulated work with children.

Part 3: Establishments

197.

198.

Part 3 brings into the scope of regulated work with children all those whose normal
duties involve working in establishments where children are being detained, treated,
educated or |ooked after. The normal duties test applies but note that it does not matter
what type of work the individual is doing in the establishment; the provision covers
cleaners, gardeners, cooks etc as well as any individual involved in front-line care.
Thereisno qualification by time of day, contact with children or purpose so apost isnot
exempt from this provision by virtue of being “after hours’ or for a purpose unrelated
to the purpose(s) of the establishment.

Paragraphs 12 and 13 bring within the scope of regulated work with children anyone
whose normal duties include working in a children's detention institution or children's
hospital. Paragraph 14 brings within scope anyone whose normal duties include
working inaschool. Paragraph 15 coversfurther education institutions and providesthe
Scottish Ministers with the power to adjust the scope of further education institutions
in the event of changes in the organisation of that sector. Paragraph 16 covers
hostels for school pupils or those attending further education institutions. Paragraph 17
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covers children's homes provided by councils, including residential accommodation for
persons with mental disorder.

Part 4: Positions

199.

200.

201.

202.

Paragraphs 18 to 27 make provision to cover specific positions which might not
otherwise be caught by provision in Parts 2 and 3. These are positions which, by
their very nature, put the post-holder in a position of power and trust in respect of
children and those who work with children and could enabl e the post-holder to demand
access to children or sensitive information about them. Additionally, some of these
positionsgivethe post-holder the power to influence or determinerecruitment decisions
or organisational policy and practice. A post-holder of a position included in Part 4 is
doing regulated work with children without exception (i.e. there is no normal duties
test and it isimmaterial whether or not the post-holder is or is not covered by any other
provision).

In particular, paragraph 26 brings foster carers (as defined by section 96) within the
scope of regulated work with children.

Paragraph 27 brings charity trustees of children's charity to the scope of regulated
work with children. A charity whose main purpose is to provide benefits for children
is a children's charity for the purposes of this Act (paragraph 27(b)). Additionally, a
charity is a children’s charity if its workers normally include persons doing regul ated
work and those workers are working under arrangements made for purposes which are
not incidental to (i.e. which are for) the purposes for which the charity is established
(paragraph 27(a)). Therefore, whether a charity is a children’s charity by virtue of
paragraph 27(a) is dependent on the scope of the other provisions of schedule 2.

Consider, for example, the trustees of Higher Education Institutions with charitable
status. To determine whether they fall within the scope of regul ated work with children,
a two step process needs to be followed. The first step is to identify which of the
charity’ s workers are doing regulated work. Having identified that there will be some
doing regulated work (e.g. first year tutors with classes dominated by under-18's), the
second step is to determine whether those workers are working under arrangements
incidental to the purposes for which the charity was established. As an HEI is
established to provide education, those workers doing regulated work with children by
virtue of teaching children are doing so for the primary purpose for which the charity is
established. Therefore, charity trustees of Higher Education Institutions do fall within
the scope of regulated work with children.

Part 5: General

203.

204.

Paragraph 28 permits the Scottish Ministers to amend schedule 2 by order subject to
affirmative procedure. Paragraph 29 clarifies that Ministers power to make orders
under paragraph 28 to modify this schedule, can include provision to disapply or
otherwise modify the application of the offence provisions in sections 34 to 37 of the
Act. Consequently, Ministers have the power to include new types of work within the
scope of regulated work, or modify existing types of regulated work and, in addition,
provide that the offences at sections 34 to 37 do not apply to certain types of regulated
work or that the offences only apply in amodified way.

Therefore, Ministers could create classes of regulated work where the individual is
subject to continuous vetting and disclosure records can be obtained but where the
individual and / or the employer do not commit an offence if the individual is barred.
This power could be used, for example to identify types of foster care not covered by
section 96.
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Schedule 3: Regulated Work With Adults

205.  Schedule 3 of the Act defines “regulated work with adults” and should be read in
conjunction with the definition of protected adult at section 94, explained at paragraph
162 of these Notes. This replaces and expands the definition in regulation 10(2) of
the Police Act 1997 (Criminal Records) (Scotland) Regulations 2006 for the purposes
of eligibility for enhanced disclosure. The criteria in those Regulations is that the
individual is working in a*“ position... of a kind which enablegthem] in the course
of his or her duties to have contact with an adult at risk”. Schedule 3 is directed at
identifying those in the adult work force who should be scheme members due to the
degree of contact they may have with protected adults or otherwise.

Part 1: Preliminary
206. Part 1 setsout that it coverswork in:

e aposition whose normal dutiesinclude carrying out an activity mentioned in Part 2
or (if not already covered by Part 2) work in an establishment mentioned in Part 3;

* aposition whose normal dutiesinclude the day to day supervision or management
of an individual working in one (or more) of the above positions; and

e aposition mentioned in Part 4.

Part 2: Activities

207. Thesearecertaintypesof activity carried out by individualsin the course of performing
their normal duties (e.g. caring, teaching, supervising, advising and guiding etc.), or
carried out where the performance of anindividual’ sdutiesin particular establishments
(e.g. care homes) permits or requires them to have contact with protected adults.
Paragraphs 2 and 6 qualify the scope of regulated work with adults by excluding these
activities where they are done with children only and the presence of protected adults
ismerely incidental. This would prevent, for example, teaching at a secondary school
becoming regulated work with adults merely because afew of the sixth year students
were receiving care services.

208. Paragraphs 3, 4 and 5 qualify the scope of regulated work with adults by excluding
these activities where they are merely incidental to carrying out the same activity in
relation to other individuals who are not protected adults.

Part 3: Establishments

209. These are places in which individuals will do regulated work by virtue of performing
their normal dutiesin aplace providing accommodation for adults. Paragraph 8 clarifies
the meaning of acare home by reference to the accommodation being occupied mainly
or exclusively by adults in order to distinguish this from accommodation which is
provided mainly for children.

Part 4: Positions

210. These are individuals whose positions of management responsibility, trusteeship of a
charity, or membership of a Council Committee whose functions concern the provision
of education, accommodation, social services or health services to protected adults,
mean they will undertake regulated work.

Part 5: General

211.  Paragraph 13 permits the Scottish Ministers to amend schedule 3 by order subject to
affirmative procedure. Paragraph 14 clarifies that Ministers' power to make orders
under paragraph 13 to modify this schedule, can include provision to disapply or
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otherwise modify the application of the offence provisions in sections 34 to 37 of the
Act. These paragraphs mirror provision at paragraphs 28 and 29 of schedule 2.

Schedule 4: Minor and Consequential Amendments and Repeals

212.  This schedule is introduced by section 88. It makes amendments to the Teaching
Council (Scotland) Act 1965, the Foster Children (Scotland) Act 1984, the Criminal
Procedure Act and Police Act. Importantly, POCSA islargely repealed.

Teaching Council (Scotland) Act 1965

213. Paragraphs 1, 3 and 4 allow the General Teaching Council for Scotland (GTCS) to
investigate convictions and misconduct relating to individuals who have applied to be
registered as teachers. They allow the GTCS to regulate trainee teachers in the same
way as registered teachers, monitoring and considering their suitability to work as a
teacher.

214.  Paragraph 2 reflects the replacement of DWCL established by PoCSA with the
children's list established by this Act.

Education (Scotland) Act 1980

215.  Paragraphs 5 to 8 amend the Education (Scotland) Act 1980 to reflect the replacement
of DWCL established by PoOCSA with the children's list established by this Act.

Foster Children (Scotland) Act 1984

216.  Paragraphs 9 to 12 make consequential amendments to sections 7, 15 and 21 of the
Foster Children (Scotland) Act 1984. These makeit an offencefor aperson, wholivesin
the same premises as a barred person, to foster achild. A defenceis provided where the
person proves that he or she did not know, or had no reasonable grounds for believing,
that any other person in the premises was barred.

Criminal Procedure (Scotland) Act 1995

217.  Paragraphs 13 to 26 make amendments to the Criminal Procedure Act consequential
upon the repeal of POCSA (effected by paragraph 42). These provisionsin the Criminal
Procedure Act wereinserted by POCSA and make provision relating to appeals against
acourt’ sdecisionto refer anindividual to the Scottish Ministersfor listing. The Act has
changed the court’ s powers and duties to make such referrals. In addition the Scottish
Ministersare also no longer obliged to list aperson who isthe subject of acourt referral
but at most to consider whether it is appropriate to list them. An appea against any
subsequent listing decision is provided for by section 21 or 22 of the Act. Consequently
these provisions of the Criminal Procedure Act are no longer required.

Police Act 1997

218.  Paragraph 27 identifies the following paragraphs as amending Part 5 of the Police
Act. Paragraph 28 alows the Scottish Ministers to withhold a standard or enhanced
disclosure certificate under Part 5 if a scheme record disclosure could be obtained.
Individuals seeking disclosure to do regulated work should be requesting disclosure
records under this Act and not certificates under the Police Act.

219.  Paragraphs 29, 30, 31, 32 and 35 make a number of technical changes to Part 5 of
the Police Act to allow for information about barred status (in terms of this Act) to be
included on enhanced disclosure certificates in the few situations where it would not
be appropriate for those individual s to become scheme members, but it isright that, as
well as conviction information, the employer receives information about barred status,
for example, where somebody is applying to adopt a child.
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220.  Paragraphs 31 and 32 (and paragraph 41) also make provision for Crown work in the
Police Act, mirroring section 56 of this Act.

221.  Paragraph 33 makes amendments to section 117 of the Police Act which brings the
provision for correcting an inaccurate disclosure in line with provision at section 51
of thisAct.

222.  Paragraph 34 makes amendments to section 118 of the Police Act which correspond
to that made at section 63 of this Act in respect of use of fingerprints and updates the
reference to the I dentity and Passport Service (as at section 64 of this Act).

223.  Paragraphs 36 and 39 make consequential amendments to provision in the Police
Act for registered persons. These paragraphs supplement references to countersigning
applicationsfor standard or enhanced disclosure with referencesto making declarations
in relation to disclosure requests for scheme record disclosure or short scheme record
disclosure.

224,  Paragraph 37 is a consequential amendment which updates references to some of the
sources of information that will be checked when an assessment is being made about
the suitability of an individual to become, or continue to be, aregistered person under
Part 5 of the Police Act. The existing references which are to the English lists and the
DWCL (under POCSA) are replaced with areference to being barred under this Act.

225,  Paragraphs 38 and 40 make provision for the Scottish Ministers to delegate their
functions under Part 5 of the Police Act in the same way as section 74 of this Act makes
provision for delegation of vetting and disclosure functions under this Act. Section
122B of the Police Act, exercised together with section 74 of this Act, would enable all
types of disclosure to be contracted out to athird party.

Protection of Children (Scotland) Act 2003
226.  Paragraph 42 substantively repeals PoCSA.

Criminal Procedure (Amendment) (Scotland) Act 2004 (asp 5)

227.  Paragraph 43 repeals section 24(1) of the Criminal Procedure (Scotland) Act 2004
which made amendments to section 10 of POCSA which isto be repealed by paragraph
42.

Charitiesand Trustee Investment (Scotland) Act 2004 (asp 10)

228.  Paragraph 44 repeals paragraph 15 of schedule4 to the Charitiesand Trustee Investment
(Scotland) Act 2005. That provision made an amendment to paragraph 12 of schedule
2 to POCSA which is aso to be repealed by paragraph 42.

Inquiries Act 2005 (c.12)

229.  Paragraph 45 repeals Part 2 of schedule 2 to the Inquiries Act 2005 which makes
amendment to a section of POCSA which is aso to be repealed by paragraph 42.

Police, Public Order and Criminal Justice (Scotland) Act 2006 (asp 10)

230.  Paragraph 46 repeals certain provisions of the Police, Public Order and Criminal Justice
(Scotland) Act 2006 that would have transferred the Scottish Ministers' functions under
Part 5 of the Police Act (thefunctions carried out by Disclosure Scotland) to the Scottish
Police Services Authority.
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references to the Official report of those proceedings, the dates on which Committee
Reports and other papers relating to the Act were published, and references to those
Reports and other papers.
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