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SOCIAL SERVICESAND WELL-
BEING (WALES) ACT 2014

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes are for the Socia Services and Well-being (Wales) Act 2014
which was passed by the National Assembly for Wales on 18 March 2014 and received
Royal Assent on 1 May 2014. They have been prepared by the Department for Health
and Socia Services of the Welsh Government to assist the reader of the Act. The
Explanatory Notes should be read in conjunction with the Act but are not part of it.

COMMENTARY ON SECTIONS

Section 2 - Meaning of “well-being”

2.

This section sets out the aspects of a person’s well-being which are included within
thisterm. Subsection (2) sets out the aspects which areincluded in the concept of well-
being in relation to all persons, whether adults or children. Subsections (3) and (4) set
out those additional aspects which are included in the concept of well-being in relation
to children and adults respectively.

Section 3—Meaning of “adult”, " child”, " carer” and ” disabled”

3.

Section 3 defines certain key termsfor the purposes of the Act. Subsection (4) definesa
carer as a person who provides or intends to provide care for an adult or disabled child
(disability being defined in subsection (5) by reference to the Equality Act 2010). The
general premiseisthat professional carerswho receive payment should not be included
within the scope of the definition (see subsection (7)). However, local authorities are
afforded awidediscretion to treat aperson asacarer if they consider that, in the context
of the caring relationship, it would be appropriate for a person to be treated as a carer
(see subsection (8)). Thiswould, for example, enable alocal authority to treat a person
asacarer in cases where the caring relationship was not principally acommercial one.

A person cannot be a carer if that person is detained in prison or youth detention
accommodation, or is residing in approved premises after having been convicted of
an offence (see section 187(1)). Approved premises are those used to accommodate
persons granted bail in criminal proceedings or for use for, or in connection with, the
supervision or rehabilitation of persons convicted of offences (see section 188(1) of
this Act, which defines ‘ approved premises’ by reference to section 13 of the Offender
Management Act 2013).

Section 4 —Meaning of “ care and support”

5.

Section 4 sets out the meaning of the term care and support, which is used frequently
throughout the Act.
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Section 5 - Well-being duty

6.

Section 5 requires persons exercising functions under the Act to promote the well-being
of people who need care and support and carers who need support.

Thisoverarching well-being duty appliesto all persons and bodies exercising functions
under this Act, including the Welsh Ministers, local authorities, Local Health Boards
(LHBs) and other statutory agencies.

Section 6 - Other overarching duties: general

8.

10.

Section 6 gives effect to certain key principles by setting out the matters to which a
person must have regard when exercising functions under the Act in relation to certain
individuals. Subsection (1) makes clear that the duty to have regard to these matters
applies at the point when a person is being assessed as to whether they have needs for
care and support (or needs for support in the case of carer), aswell aswhen it has been
determined that the person has such needs. The duty to have regard to these matters also
applies where a person is exercising functions under Part 6 of the Act. Such functions
could be exercised in relation to alooked after child or in relation to other children and
young people, for example care leavers.

Subsection (2) sets out matters to which a person must have regard when exercising
functions under the Act in relation to the individuals listed in subsection (1).

Subsections (3) and (4) set out additional matters to which a person must have regard
when exercising functions under the Act in relation to adults and children respectively.

Section 7 - Other overarching duties: UN Principles and Convention

11.

12.

13.

Section 7 contains two duties. The first is a duty upon persons carrying out functions
under the Act in relation to adults with needs for care and support, or carers with needs
for support. Theduty, inthiscase, isto have due regard to the United Nations Principles
for Older Persons (as adopted by the General Assembly of the United Nations on 16™
December 1991).

The second is a duty upon persons carrying out functions under the Act in relation
to children with needs for care and support, child carers with needs for support and
persons in respect of which functions are carried out under Part 6 (looked after and
accommodated children). The duty, in this case, is to have due regard to Part 1 of the
United Nations Convention on the Rights of the Child (see General Assembly resolution
44/25 of November 1989). The United Nations Convention on the Rights of the Child
isto betreated as having effect in the form set out in the Rights of Children and Y oung
Persons (Wales) Measure 2011 (see subsection (3)).

The Welsh Ministers are already subject to a duty to have regard to the United Nations
Convention on the Rights of the Child, including its Operational Protocols, when
exercising their functions: this duty is imposed by the Rights of Children and Y oung
Persons (Wales) Measure 2011. Subsection (4) takesthisinto account and providesthat
the duty in subsection (2) does not apply to the Welsh Ministers.

Section 8 — Duty to issue a statement of the outcomes to be achieved

14.

Section 8 requires the Welsh Ministersto issue a statement of the well-being outcomes
that are to be achieved by the provision of care and support. It also sets a deadline
by which the statement must be issued and specifies what must be included in the
statement. The Welsh Ministers must keep the statement under review and may revise
the statement if they consider this appropriate. The Welsh Ministers must consult such
persons as they think fit before issuing or revising the statement and they must lay the
issued or revised statement before the National Assembly for Wales and publishiit.
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Section 9 — Power to issue a code to help achieve the outcomes

15.

Section 9 requires the Welsh Ministersto issue, and from time to time revise, acode to
help achieve the outcomes specified in the statement issued under section 8. The code
can give guidance and in the case of local authorities, it can also impose requirements.
Examples of the matters which may be set out in the code include quality standards,
performance measures and performance targets. The current code must be published,
and any versions of the code which are no longer in force must be made available.

Section 10 — Local authorities and the code

16.

Section 10 requires local authorities to act in accordance with any requirements
imposed by the code and to have regard to any relevant guidance contained within
it. Where performance measures are specified in the code, they will be treated
as performance indicators that have been specified under the framework for local
government improvement in Part 1 of the Local Government (Wales) Measure 2009.
Performance indicators are the matters by reference to which a local authority's
performance in exercising its functions are measured. In the same way, where the code
specifies performance targets, these will be treated as performance standards that have
been specified under Part 1 of the 2009 Measure.

Section 12 — Power to help local authorities to comply with the code’ s requirements

17.

Section 12 provides the Welsh Ministers with a general power to do anything which
they consider islikely to help alocal authority to comply with the requirements of the
code. Subsection (2) describes some of the things which the Welsh Ministerscan doin
the exercise of thisgeneral power. Before doing any of thesethings, the Welsh Ministers
must consult the local authority they intend to assist and any relevant stakeholders
(unless these things are being done at the local authority’s request).

Section 14 - Assessment of needs for care and support, support for carers and
preventative services

18.

19.

20.

Subsection (1) requireslocal authorities and LHBsto work together to assess the extent
of the needs for care and support (including the needs of carers for support) in the local
authority’ s area and the extent to which those needs are not being met. They must aso
assess the range and level of services needed to meet the care and support needs that
have been identified, and the range and level of services needed to prevent, delay or
reduce needsfor care and support and to achieve the other purposes set out in section 15.
Thereisal so arequirement to assess the actionsrequired to provide thiscombined range
and level of services through the medium of Welsh.

Therequirement to carry out alocal needs assessment under this sectionisseparatefrom
(and additional to) any requirement to assessthe health and well-being needs of thelocal
population which is imposed by regulations under section 40 of the National Health
Service (Wales) Act 2006. Subsection (3) amends section 40 of the Act 2006 to require
that thislocal needs assessment is taken into account when preparing or reviewing the
relevant health and well-being strategy and to place an obligation on LHBs to take the
lead rolein submitting to Welsh Ministersthose parts of health and well-being strategy
that relate to carers.

Subsection (4) amends section 26 of the Children Act 2004 to require the local needs
assessment be taken into account in the same way when preparing children and young
people’s plans.

Section 15 — Preventative services

21,

Section 15 places ageneral duty on local authoritiesto provide or arrange the provision
of services (generally referred to as “preventative services’). The purposes that are to
be achieved by the provision of preventative services are described in subsection (2)


http://www.legislation.gov.uk/id/anaw/2014/4/section/9
http://www.legislation.gov.uk/id/anaw/2014/4/section/9
http://www.legislation.gov.uk/id/anaw/2014/4/section/10
http://www.legislation.gov.uk/id/anaw/2014/4/section/10
http://www.legislation.gov.uk/id/anaw/2014/4/section/12
http://www.legislation.gov.uk/id/anaw/2014/4/section/12
http://www.legislation.gov.uk/id/anaw/2014/4/section/14
http://www.legislation.gov.uk/id/anaw/2014/4/section/14/1
http://www.legislation.gov.uk/id/anaw/2014/4/section/14/4
http://www.legislation.gov.uk/id/anaw/2014/4/section/15
http://www.legislation.gov.uk/id/anaw/2014/4/section/15

22.

23.

These notes refer to the Social Services and Well-being (Wales)
Act 2014 (c.4) which received Royal Assent on 1 May 2014

and include contributing towards preventing or delaying the development of people's
needs for care and support and reducing the needs for care and support of people who
have such needs. One of the other purposes described i sthe promotion of the upbringing
of children by their families, where this is consistent with the well-being of children.
This element of section 15 replaces provision formerly contained in section 17 of the
Children Act 1989.

Local authoritiesalso haveto consider theimportance of achieving these purposeswhen
exercising their other functions. This means that it is the responsibility of the local
authority as a whole, not just the socia services department, to consider the kind of
preventative services which could be provided.

Inthesameway, LHBsalso haveto consider theimportance of achieving these purposes
when exercising their functions. Although this does not confer any new function on
LHBs, it means that LHBs have to consider whether there are things they can provide
or arrange under their existing functions which would achieve these purposes.

Section 16 — Promoting social enterprises, co-operatives, user led services and the
third sector

24,

25.

Subsection (1) places aduty on local authorities to promote the development of social
enterprises and co-operative organisations or arrangements in their areas to provide
care and support and preventative services. It also places aduty on local authoritiesto
promotetheinvolvement of personsfor whom care and support or preventative services
are to be provided in the design and running of that provision and the availability of
care and support and preventative services from third sector organisations (whether or
not they are social enterprises or co-operative organisations).

Subsection (2) provides definitions for a number of the terms used in subsection (1),
including “social enterprise” and “third sector organisation”.

Section 17 — Provision of information, advice and assistance

26.

27.

28.

29.

30.

31

Section 17 places aduty on local authorities to secure the provision of an information,
advice and assistance service. The purpose of the service is to provide people with
information and advice relating to care and support, including support for carers, and to
provide assistance to them in accessing it. Information, advice and assistance must be
provided in amanner that makes it accessible to the individual for whom it isintended.

Information and advice isto be made available to all people regardless of whether they
have needsfor care and support. Such persons could include carersor interested parties,
for example.

The service must include information (including, but not limited to, financial
information) and advice about the care and support system provided for under the Act,
the types of care and support available in alocal authority area and how to access it,
and how to raise concerns about people who appear to have needs for care and support,
or support.

LHBs and National Health Service (NHS) Trusts are under a duty to facilitate the
service by providing the local authority with information about the care and support
that they provide.

Two or morelocal authoritiesmay jointly securethe provision of aninformation, advice
and assistance service.

This section replaces and expands the dutiesin section 1(2) of the Chronically Sick and
Disabled Persons Act 1970 and paragraph 1(2) of Schedule 2 to the Children Act 1989.
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Section 18 — Registers of sight-impaired, hearing-impaired and other disabled

people
32.

33.

35.

36.

37.

Subsection (1) requires local authorities to establish and maintain a register of people
who are ordinarily resident in the authority’ s area and who are sight-impaired, hearing-
impaired or who suffer from sight and hearing impai rmentswhich, in combination, have
asgignificant effect on their day to day lives. This requirement replaces the requirement
in section 29(4)(g) of the National Assistance Act 1948.

The section does not provide definitions for “sight impairment”, “severe sight
impairment”, “hearing impairment” or “severe hearing impairment”. However, the
regulation-making power in subsection (3) may be used to describe what these terms
mean for the purposes of the local authority’s obligation to establish and maintain a
register so that clinical staff and local authorities have a shared understanding of the
terminology.

Subsection (4) requires local authoritiesto establish and maintain aregister of children
who are in their area and who are either disabled or who have a physical or mental
impairment which may result in needs for social care services. This obligation replaces
the requirement in paragraph 2 of Schedule 2 to the Children Act 1989.

Subsections (5) to (7) give local authorities power to establish and maintain registers of
adults who are disabled and adults who are not disabled but have a physical or mental
impairment or otherwise have needs which the local authority considers may lead to a
requirement for care and support in the future.

Registers established in accordance with subsections (4) to (8) will assist a local
authority in assessing future needs for care and support within its area by identifying
persons who may be suffering from a degenerative condition who, whilst they may not
need local authority assistance at the present time, may well do so in the future as their
condition deteriorates.

Subsections (9) and (10) provide that local authorities are not required to include any
personinaregister unlessthat person hasapplied to beincludedinit or an applicationto
be included has been made on their behalf. A local authority must inform a person that
they have beenincluded in aregister and, if requested by the person, or someone acting
on their behalf, they must remove any personal data relating to that person (although
they may retain the anonymised data).

Section 19 — Duty to assess the needs of an adult for care and support

38.

39.

40.

41.

Section 19 requires local authorities to assess whether an adult has needs for care and
support and if so, what those needs are. The duty istriggered whereit appearsto alocal
authority that an adult may have such needs.

Subsection (3) makesit clear that the duty to carry out an assessment applies regardless
of the level of need for care and support and the level of the adult’ s financial resources.

The assessment must focus on the outcomes the adult wishes to achieve in his or her
daily life: for example, to be able to live at home and feed himself or herself. The
local authority must consider the extent to which the provision of care and support,
preventative services, or the provision of information, advice or assistance, could help
the adult to achieve those outcomes. It might be possible, for example, to help the adult
achieve those outcomes by giving the adult support to access arange of servicesin the
person’s locality such as community equipment, community transport, and volunteer
befriending services, as well as by providing more formal care and support.

Subsection (4)(c) requires the local authority to consider whether and to what extent
other matters could help the adult reach the outcomes they want to achieve. These
matters might include the adult’ s own capabilities and those of others, to achieve those
outcomes themselves, or the removal of barriersto the achievement of those outcomes.
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The assessment itself must be proportionate and must involve the adult and,
where feasible, the adult’s carer. Regulations under section 30 may impose further
requirements in relation to the assessment.

Section 20 — Refusal of a needs assessment for an adult

43.

44,

45.

46.

47.

48.

49,

Section 20 provides that, in general, the local authority’s duty to assess an adult does
not apply if the adult refuses the assessment.

This provision ensures that adults have control over whether an assessment is carried
out. They can decide that they wish to make their own arrangements for meeting their
needs for care and support without the involvement of the local authority.

Similarly, the duty to assess an adult’ s needs does not apply if the adult lacks capacity to
decide whether to refuse an assessment and an ‘ authorised person’ makes the decision
to refuse the assessment on the adult’s behalf. An ‘authorised person’ is defined in
subsection (4) as a person authorised under the Mental Capacity Act 2005 (whether in
general or specific terms) to decide whether to refuse, or ask for, a needs assessment
on the adult’ s behalf.

However, there are some cases where the local authority will be obliged to carry out
an assessment notwithstanding the refusal of the adult concerned or the refusal of an
authorised person. Where the local authority suspects that the adult is experiencing or
is at risk of abuse or neglect, the authority remains under a duty to assess the adult’s
needs. “Abuse” and “neglect” are defined in section 197(1) of the Act.

Where the local authority is satisfied that the adult lacks capacity to decide whether
to refuse an assessment but there is an authorised person to make the decision on the
adult’ sbehalf, theadult’ srefusal of an assessment does not dischargethelocal authority
from its duty to carry out the assessment although the refusal of the authorised person
may do so.

Where the local authority is satisfied that the adult lacks capacity to decide whether
to refuse an assessment and there is no authorised person to make the decision on the
adult’s behalf, the local authority must carry out the assessment notwithstanding the
adult’srefusal if it considers that this would be in the adult’ s best interests.

Where the duty to assess an adult’ s needs has been discharged by arefusal, the duty is
re-engaged if the adult in question (or an authorised person acting on his or her behalf)
changes their mind and subsequently asks for an assessment; or if the local authority
considers that the adult’ s needs or circumstances have changed.

Section 21 — Duty to assess the needs of a child for care and support

50.

51.

52.

Section 21 makes similar provision in relation to the assessment of a child’s needs to
that which ismade by section 19 in relation to the assessment of an adult’ s needs. L ocal
authorities are required to assess whether a child has needs for care and support in
addition to, or instead of, the care and support provided by the child' s family and if so,
what those needs are. The duty is triggered where it appearsto alocal authority that a
child may have needs for care and support. A disabled child is presumed to need care
and support in addition to, or instead of, the care and support provided by the child's
family. This means that in most cases a local authority will be obliged to assess the
needs of adisabled child.

The duty to carry out the assessment applies regardless of the level of the child's need
for care and support. The duty to assess also appliesregardless of thefinancial resources
of any adult on whom acharge might be imposed for meeting the child’ s needsfor care
and support.

There are particular considerations that apply to the assessment of children. The
assessment must take into account the developmental needs of the child, and seek to
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identify the outcomes the child wishes to achieve, taking account of the child's age
and understanding in doing so. It must also seek to identify the outcomes that those
with parental responsibility for the child wish the child to achieve, to the extent that
thisis appropriate having regard to the need to promote the child’s well-being, and to
identify the outcomesthat any persons specified in regulationswish the child to achieve.
Such outcomes might include outcomes relating to physical, social or behavioural
development and, for older children, outcomes relating to self-care skills or access to
education and training.

There must be an assessment of the extent to which the provision of care and support,
preventative services, or the provision of information, advice or assistance, could
contribute to the achievement of those outcomes or otherwise meet needs identified
by the assessment. For example a child might be capable of having some needs met
through access to services such as youth clubs, Families First or Flying Start, whilst
requiring a managed care and support plan to meet other needs identified through the
assessment framework.

Subsection (4)(d) requires the assessment to consider, in addition, the extent to which
other matters could contribute to the achievement of the desired outcomes or otherwise
meet the child's needs Such matters might, for example, include education or housing
provision.

I n undertaking the assessment, the local authority must involve the child and any person
who has parental responsibility for the child.

The assessment itself must be proportionate. Regulations under section 30 may impose
further requirementsin relation to the assessment.

The duty to carry out an assessment under this section does not apply in relation to a
child looked after by alocal authority in Wales, England or Scotland or by aHealth and
Social Care Trust in Northern Ireland. Separate provision ismadein Part 6 for children
who are looked after by alocal authority in Wales.

Section 22 — Refusal of a needs assessment for a child aged 16 or 17

58.

59.

60.

61.

62.

Section 22 makes similar provision in relation to children aged 16 or 17 to that which
is made by section 20 in relation to adults.

In general, the local authority is not obliged to assess the needs of a child aged 16 or
17 if the child refuses the assessment. This recognises the importance of ensuring that
older children have the same control as adults over whether the local authority isto be
involved in providing or arranging services to meet their care and support needs.

Thereisalso no obligation on alocal authority to carry out an assessment if achild aged
16 or 17 lacks capacity to decide whether to refuse an assessment and an authorised
person makesthe decision to refuse the assessment on the child’ sbehalf. An * authorised
person’ is defined in subsection (5) as a person authorised under the Mental Capacity
Act 2005 (whether in general or specific terms) to decide whether to refuse, or ask for,
aneeds assessment on the child’s behalf. Where there is no authorised person to make
the decision on behalf of such a child, the local authority is not normally aobliged to
carry out an assessment if aperson with parental responsibility for the child refusesthe
assessment for the child.

However, there are some cases where the local authority will be obliged to carry out an
assessment notwithstanding the refusal of the child concerned and notwithstanding the
refusal of an authorised person or a person with parental responsibility for the child.

Where the local authority suspects that the child is experiencing or is at risk of abuse,
neglect or other kinds of harm, the authority remains under a duty to assess the child’s
needs. “Abuse’, “neglect” and “harm” are defined in section 197(1). Where the local
authority is satisfied that a child aged 16 or 17 lacks capacity to refuse an assessment
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the child's refusal will not discharge the local authority from its duty to carry out the
assessment. However, arefusal given by a person with parental responsibility for the
child may discharge that duty, unless the local authority believes that not having the
assessment would not be in the child’ s best interests.

Where the duty to assess a child’'s needs has been discharged by arefusal, the duty is
re-engaged if the child subsequently asks for an assessment. If the child lacks capacity,
the duty is re-engaged if an authorised person (or, if there is no authorised person, a
person with parental responsibility for the child) subsequently asks for an assessment.

A change in the needs or circumstances of the child, or a change in the needs or
circumstances of a person with parental responsibility for the child, may also lead to
the duty to assess being re-engaged.

Section 23 — Refusal of a needs assessment for a child aged under 16

65.

66.

67.

68.

69.

70.

In the case of children under 16, thereis no presumption in law that they have capacity
to make decisions. In order for a refusal by a child under 16 to discharge the local
authority’ sduty to carry out an assessment, the local authority must be satisfied that the
child is able to make an informed decision about the refusal of an assessment.

As ageneral rule, there is no duty on alocal authority to assess the needs of a child
aged under 16 if a person with parental responsibility for the child refuses such an
assessment. However, the duty to undertake an assessment continues to apply if the
child has sufficient understanding to make an informed decision about the refusal of
the assessment and does not agree with the refusal given by the person with parental
responsibility.

There are also other safeguards in place to allow arefusal of a needs assessment for
a child under 16 to be overridden in certain circumstances so that the duty to assess
continues to apply.

Where the local authority suspects that the child is experiencing or is at risk of abuse,
neglect or other kinds of harm, the local authority remains under a duty to assess the
child’s needs. “Abuse’, “neglect” and “harm” are defined in section 197(1).

Where the local authority is satisfied that not having an assessment would be
inconsistent with the child’ s well-being, the local authority must disregard any refusal
given by a person with parental responsibility for the child and must undertake an
assessment of the child’'s needs. Where the duty to assess a child's needs has been
discharged by a refusal, the duty is re-engaged if the child subsequently asks for
an assessment and has sufficient understanding to make an informed decision about
having an assessment. The duty to assess is also re-engaged if a person with parental
responsibility for the child subsequently asks for an assessment.

A change in the needs or circumstances of the child, or a change in the needs or
circumstances of a person with parental responsibility for the child, may also lead to
the duty to assess being re-engaged.

Section 24 — Duty to assess the needs of a carer for support

71.

72.

Section 24 requires a local authority to carry out an assessment of a carer’s needs for
support. See the explanatory note to section 3 for further information about who is a
carer for the purposes of the Act.

The duty to assessistriggered if it appears to the local authority that a carer may have
needs for support. The duty applies regardless of the authority’s view of the level of
support the carer needs or the level of the financial resources of the carer or the person
needing care.
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The assessment must include an assessment of the extent to which the carer is able
and willing to provide the care and to continue to provide the care, the outcomes the
carer wishesto achieve and, if achild isthe carer, the outcomes the parent of that child
(and such other persons as are specified in regulations) wishes to achieve for them.
The assessment must also identify the extent to which support, preventative services,
or the provision of information, advice or assistance or any other matters could assist
in achieving the identified outcomes. In carrying out the assessment, the local authority
must involve the carer and, where feasible, the person for whom the carer provides or
intends to provide care.

The assessment also must have regard to whether the carer wishes to work and
participate in education, training or leisure activitiesand, if the carer isachild, must also
have regard to his or her developmental needs and the extent to which it is appropriate
for the child to provide the care. This should lead to consideration by thelocal authority
of whether achild carer isactually achild with care and support needsin hisor her own
right who should be assessed under section 21.

The assessment itself must be proportionate and must involve the adult and,
where feasible, the adult’s carer. Regulations under section 30 may impose further
reguirements in relation to the assessment.

Section 25 — Refusal of a needs assessment for an adult carer

76.

7.

78.

79.

Section 25 provides that the local authority’s duty to assess an adult carer’ needs does
not apply if the carer refuses a needs assessment and has capacity to decide whether
to refuse the assessment.

Similarly, the duty to assess an adult carer’s needs does not apply if the carer lacks
capacity to decide whether to refuse an assessment, and an authorised person makesthe
decision to refuse the assessment on their behalf. An ‘authorised person’ is defined in
subsection (4) as a person authorised under the Mental Capacity Act 2005 (whether in
general or specific terms) to decide whether to refuse, or ask for, a needs assessment
on the carer’s behalf.

However, if an adult carer refuses a needs assessment in circumstances in which the
local authority is satisfied that the carer lacks capacity and that there is no authorised
person who can act on the carer’ s behalf, the local authority is nonetheless required to
undertake an assessment of the carer’ sneedsif it is satisfied that having the assessment
would be in the carer’ s best interests.

Wherethe duty to assessacarer’ s needs has been discharged by arefusal, theduty isre-
engaged if the carer (or an authorised person acting on his or her behalf) asks at alater
datefor an assessment or if thelocal authority is satisfied that the carer’ s circumstances
have changed.

Section 26 — Refusal of a needs assessment for a carer aged 16 or 17

80.

81.

82.

Section 26 providesthat thelocal authority’ s duty to assess the needs of a carer aged 16
or 17 does not apply if the carer refuses a needs assessment and has capacity to decide
whether to refuse the assessment

Similarly, the duty to assess the needs of a carer aged 16 or 17 does not apply if
the carer lacks capacity to decide whether to refuse the assessment and an authorised
person makes the decision to refuse on their behalf. An ‘authorised person’ is defined
in subsection (5) as a person authorised under the Mental Capacity Act 2005 (whether
in general or specific terms) to decide whether to refuse, or ask for, a needs assessment
on the carer’ s behalf.

Where the carer lacks capacity to decide whether to have a needs assessment and there
isno authorised person to make the decision on the carer’ sbehalf, aperson with parental
responsibility may refuse the assessment. Such arefusal dischargesthelocal authority’s
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duty to assessthe carer’ s needs unlessthe local authority is satisfied that not having the
assessment would not be in the carer’ s best interests.

83. Where the duty to discharge a carer’s needs has been discharged by a refusal, the
duty is re-engaged if the carer asks at a later date for an assessment. Where the carer
lacks capacity, the duty to assessis also re-engaged if the authorised person (or person
with parental responsibility if there is no authorised person) subsequently asks for an
assessment.

84. A change in the needs or circumstances of the carer or a change in the needs or
circumstances of aperson with parental responsibility for the carer may also lead to the
duty to assess being re-engaged.

Section 27 — Refusal of a needs assessment for a carer aged under 16

8b. Section 27 provides that the local authority’s duty to assess a carer aged under 16 does
not apply if the carer refuses the assessment and the local authority is satisfied that the
carer has sufficient understanding to make an informed decision about the refusal of
an assessment.

86. Similarly, the duty to assessacarer’ s needs does not apply where a person with parental
responsibility for a carer aged under 16 refuses a needs assessment for the carer. The
effect of such arefusal isoverridden, however, if the carer has sufficient understanding
to make an informed decision about the refusal of the assessment and does not agree
with the refusal. In such circumstances the local authority continues to be under a duty
to assess the carer’ s needs.

87. A local authority is also required to undertake a needs assessment for a carer under 16,
notwithstanding therefusal of the person with parental responsibility for the carer where
itissatisfied that not having the assessment would beinconsi stent with the carer’ swell-
being.

88. Where the duty to assess a carer’s needs has been discharged by arefusal, the duty is
re-engaged if the carer subsequently asks for an assessment and the local authority is
satisfied that the carer has sufficient understanding to make an informed decision about
having an assessment. The duty to assess is also re-engaged if a person with parental
responsibility for the carer subsequently asksfor an assessment, or if thelocal authority
is satisfied that the needs or circumstances of the carer, or any person with parental
responsibility for the carer, have changed.

Section 28 — Combining needs assessments for a carer and a cared for person

89. Section 28 alows a local authority to combine a person’s needs assessment with the
needs assessment of his or her carer. However, the local authority may only do so if
valid consent isgiven by or in respect of those persons, or if the circumstances are such
that the requirement for valid consent may be dispensed with.

0. An adult or achild aged 16 or 17 is presumed to have capacity to give valid consent to
the combining of the assessments. A child under the age of 16 can give valid consent
to the combining of the assessments if the child has sufficient understanding to make
an informed decision about the matter.

91. A person with parental responsibility for a child can give valid consent on behalf of a
child under the age of 16, although this consent will beinvalid if the child has sufficient
understanding to make an informed decision about the combining of assessments and
does not agree with the consent given by the person with parental responsibility.

92. Wherethelocal authority is satisfied that an adult or achild aged 16 or 17 lacks capacity
to give valid consent, such consent can be given instead by an authorised person. An
‘authorised person’ isdefined in subsection (7) as aperson authorised under the Mental
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Capacity Act 2005 (whether in general or specific terms) to decide whether to refuse,
or ask for, a needs assessment on the adult or child’s behalf.

Wherealocal authority is satisfied that an adult lacks capacity to give valid consent and
that there is no authorised person who can do so, the local authority can dispense with
the requirement for valid consent and combine the adult’s assessment if it is satisfied
that thiswould be in the adult’ s best interests.

Where a local authority is satisfied that a child aged 16 or 17 lacks capacity to give
valid consent to the combining of the assessments and that thereis no authorised person
who can do so, the valid consent of a person with parental responsibility for the child
isrequired . However, the local authority can dispense with need for this consent if it
is satisfied that combining needs assessments would be in the child’ s best interests.

In the case of achild under the age of 16 who does not have sufficient understanding to
be ableto give valid consent to the combining of the assessments, the valid consent of a
person with parental responsibility is required. However, the need for this consent can
bedispensed withif thelocal authority issatisfied that combining the needs assessments
would be consistent with the child’ s well-being.

Section 29 — Combining needs assessments and other assessments

96.

97.

98.

99.

Section 29 provides that where someone appears to need support as a carer and also
appears to have needs for care and support in their own right, a local authority can
combine those assessments.

A local authority may carry out a person’s needs assessment at the same time as it or
another body carries out another statutory assessment in relation to that person.

In such cases, thelocal authority may carry out the other statutory assessment on behal f
of, or jointly with, the other body. If the other body has already arranged for the other
assessment to be carried out jointly with athird party, the local authority may carry out
the other assessment jointly with the other body and the third party.

This provision is designed to allow local authorities to carry out multiple assessments
at the same time so that individuals do not need to undergo a series of separate
assessments.

Section 30 — Regulations about assessment

100.

101.

102.

Section 30 requires regulations to be made by the Welsh Ministers about the carrying
out of needs assessments under Part 3.

Subsection (2) requiresthe regul ationsto make provision for thereview of assessments.
Theregulations may, for example, specify who can request areview, the circumstances
in which alocal authority must comply with arequest, and the circumstances in which
it may refuse to do so.

Subsection (3) gives examples of further kinds of provision that may be made in
the regulations. This provision could include requirements to involve other people, in
addition to those specified in sections 19, 21 and 24, in the assessment process. The
regulations could aso require assessments to be carried out in a particular way and
could specify the persons by whom assessments are to be carried out: for example, local
authorities or persons or bodies acting on behalf of local authorities. The regulations
could, in addition, set time limits within which assessments must be completed and
require the results of an assessment to be recorded in a particular way so as to ensure
consistency. Other provision could include a regquirement for local authorities to have
regard to additional considerations when carrying out an assessment and a power for
local authorities to provide information for the purpose of the assessment.
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Section 31 — Part 3: interpretation

103.

Section 31 defines some of the key terms used in Part 3, namely ‘information, advice
or assistance’ and ‘ preventative services'.

Section 32 — Determination of eligibility and consideration of what to do to meet

needs
104.

105.

106.

107.

108.

109.

Section 32 providesthat if an assessment concludes that a person has needsfor care and
support, or, in the case of a carer, needs for support, the local authority must determine
whether those needs meet the eligibility criteriawhich are to be set out in regulations.

If the needs do not meet the eligibility criteria, the local authority will need to consider
whether it is necessary to meet the person’s assessed needs in order to protect them
from abuse or neglect or arisk of abuse or neglect. In the case of a child, this will
also include protection from harm or risk of harm. “Abuse’, “neglect” and “harm” are
defined in section 197(1). If it is concluded that it is necessary to meet the needs for
this reason, the local authority will be obliged to meet those needs, even if they do not

meet the eligibility criteria.

Thelocal authority must also consider whether the needsidentified call for the exercise
of any of its functions under this Act or under Parts 4 and 5 of the Children Act 1989.
For example, it may be that the needs of a child could be met by the local authority
providing accommodation in accordance with its duty under section 76 of this Act
(accommodation for children without parents or who arelost or abandoned etc.) or there
might be the need for the local authority to consider whether there are grounds for a
care order or supervision order or the taking other steps to protect the child under Part
5 of the 1989 Act.

If the local authority determines that it is under a duty to meet the person’s needs or
decides to exercise its powers to meet needs, it must go on to consider what could be
done to meet the identified needs. Section 34 gives examples of what can be provided
or arranged to meet needs, including making direct payments. The local authority must
also consider whether to exercise its powersin Part 5 of this Act to charge for meeting
theidentified needs and how much it would charge. If thereisto be acharge, the person
will only berequired to pay an amount whichitisdetermined it isreasonably practicable
for them to pay, having regard to the outcome of afinancial assessment.

The loca authority must also consider whether the person would benefit from the
provision of preventative services, or information, advice and assistance, or anything
elsethat may be available in the community. This applies whether or not the person has
needs that meet the eligibility criteria.

Regulations describe the needs which meet the eligibility criteria. The regulations can
describe needs by reference to the effect the needs have on the person concerned
or by reference to the person’s circumstances. The regulations will replace the local
eligibility criteriathat local authorities currently apply in accordance with guidance in
“Creating aUnified and Fair System for Assessing and Managing Care” and “Integrated
Assessment, Planning and Review Arrangements for Older People”.

Section 33 — Procedures for regulations under section 32

110.

111

Section 33 provides for the procedure to apply to the making of regulations under
section 32. When the Welsh Ministers make regulations about the eligibility criteria
they must consult such persons as appear likely to be affected by the regulations, such
organisations who appear to represent the interests of those likely to be affected by the
regulations and any other persons they consider appropriate.

The Welsh Ministers must allow a period of 12 weeks for those consulted to submit
comments on the proposed draft regulations on eligibility. They must then consider
those comments and publish a summary of those comments.
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Following the consultation the Welsh Ministers must lay a draft of the regulations
before the National Assembly for Wales, accompanied by a statement giving details of
the differences between the draft regulations as consulted on and the draft regulations
as laid before the National Assembly.

Regulations on eligibility may only be made where a draft of the instrument has been
laid before and approved by a resolution of the National Assembly, and the draft
regulations may not be approved by a resolution of the National Assembly until after
the expiry of a period of 60 days from the date on which the draft regulations are laid.

Section 34 — How to meet needs

114.

115.

116.

117.

Once a local authority has determined it is going to meet a person’s needs and is
considering what could be done to meet those needs, it can seek to meet those needs
in a number of ways. Unlike the current legal framework, the Act does not specify the
provision that local authorities may or must provide.

Section 34 sets out examples of what may be provided to meet a person’s needs and
examples of thewaysin which it may meet aperson’ sneeds. The examplesinclude aids
and adaptations and payments, including direct payments. Local authorities can also
decide whether to provide services itself or to arrange for the services to be provided
by someone else. A person’s needs could also be met by providing services to another
person, for example providing support to the family of a child in order to meet the
child’s needs for care and support.

Where alocal authority is supporting someone' s needs by providing or arranging care
and support in that person’s own home, the local authority must satisfy itself that the
visits to the home are of sufficient length to provide the care and support required.
A code on the exercise of social services functions, issued by Welsh Ministers under
section 145, will include guidelines on the lengths of visits to people’ s homes.

There are some limitations on what a local authority is able to do to meet a person’s
needs. These are set out in sections 47 to 49.

Section 35 — Duty to meet care and support needs of an adult

118.

119.

120.

121.

Section 35 sets out the conditions that must be met for a local authority to be under
a duty to meet the care and support needs of an adult in its area. It is a condition that
the needs meet the dligibility criteria set under section 32. However, subsection (3)(b)
provides saf eguards to ensure that local authorities also have a duty to meet an adult’s
needs for care and support if thisis necessary to protect the adult from abuse or neglect,
or arisk of abuse or neglect, even if their needs do not meet the eligibility criteria
“Abuse’ and “neglect” are defined in section 197(1).

Thelocal authority isnot under a duty to meet any of the adult’ s needs which are being
met by a carer. If a carer was to cease providing care and to stop meeting any of the
adult’ s needs, thiswould trigger areview of the adult's care and support plan, and may
mean that the local authority would then be required to meet the needs. Similarly, if the
person cared for indicates that they do not want some or all of their needs to be met
by acarer, or no longer want their needs to be met in this way, this may mean that the
local authority would then be under a duty to meet the adult’s needs and will need to
consider other ways of doing this.

Subsection (4) provides that the local authority must meet the needs of adults who are
entitled to receive services without charge or whose means are such that they do not
have to pay the full charge.

The local authority does not have to meet the needs of a“self funder”: an adult whose
means are assessed as being above the financia limit so that he or sheis are liable to
pay the full charge unless the adult asks the authority to meet his or her needs. In that
case, the local authority will be under aduty to meet the adult’ s needs and will be able
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to recover the cost of providing or arranging services. The local authority will also be
ableto impose a“brokerage” charge (see section 59(3) in Part 5).

Where there is a charge for care and support, the local authority is also under a duty
to meet an adult’s needs for care and support if the adult lacks the capacity to arrange
the provision of care and support himself or herself, and there is no person authorised
under the Mental Capacity Act 2005 or otherwise in a position to do so on the adult’s
behalf. This duty will apply regardless of the level of the adult’ s financial resources.

Even if these conditions are met, a local authority will only be under a duty to meet
a person’s needs if the residence condition in subsection (2) is met. Subsection (2)
providesthat alocal authority will be under aduty to meet the needs of an adult if they
are“ordinarily resident” inits area.

A local authority must also meet the needs of adults who are within its area and have
no settled residence. The local authority does not have to meet the needs of adults who
are temporarily within its area but are ordinarily resident elsewhere.

Section 36 — Power to meet care and support needs of adult

125.

126.

Section 36 confers a power on local authorities to meet the care and support needs of
an adult without necessarily having first completed a needs assessment or a financial
assessment. This power is available, for example, where it is considered necessary to
meet needs as a matter of urgency.

This power is also available in cases where an assessment has been carried out but the
needs do not meet the eligibility criteria. In these circumstances, thelocal authority may
nonethel ess decide to meet the needs, even though they are not under aduty to do so. If
the local authority is meeting the care and support needs of an adult who is ordinarily
resident in the area of another local authority, then it must notify that other authority
that it is doing so.

Section 37 — Duty to meet care and support needs of a child

127.

128.

129.

130.

131.

Section 37 sets out the conditions that must be met for a local authority to be under a
duty to meet the care and support needs of achild inits area.

Itisacondition that the needs meet the eligibility criteriaset under section 32. However,
subsection (3) provides safeguards to ensure that local authorities have a duty to meet a
child’s needs for care and support if thisis necessary to protect the child from abuse or
neglect, or arisk of abuse or neglect, or other harm or arisk of such harm, even if their
needs do not meet the eligibility criteria. “Abuse”, “neglect” and “harm” are defined
in section 197(1).

The local authority is not under a duty to meet the needs of a child which are being
met by acarer or by the child’ sfamily. If acarer or the child’s family ceased providing
care and stopped meeting the child's needs, this would trigger a review of the child's
care and support plan, and may mean that the local authority would then be required
to meet the needs. Similarly, if the child indicates that they do not want some or al of
their needs to be met by a carer, or no longer want their needs to be met in this way,
this may mean that the local authority would be under aduty to meet the child's needs
and will need to consider other ways of doing this.

The duty is owed to any child who is within a local authority’s area, even if they
ordinarily resident elsewhere. The duty is also owed to children who are being
accommodated outside the local authority’ s area but who were ordinarily resident inits
area before they were accommodated (and about whom the authority has been notified
under section 120).

This section does not apply if the child is looked after by alocal authority in Wales.
They are separately provided for in Part 6. (For the meaning of a child who is looked
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after by alocal authority, see section 74). Neither does the section apply to children
looked after by alocal authority in England or Scotland or by a Health and Social Care
Trust in Northern Ireland.

A local authority may also have a duty to provide accommodation for children under
section 76 or section 77 of the Act and may have other duties to safeguard and protect
the child under Parts 4 or 5 of the Children Act 1989.

Section 38 — Power to meet care and support needs of a child

133.

134.

135.

136.

Section 38 confers a power on local authorities to meet the care and support needs of
a child without necessarily having first completed a needs assessment or a financial
assessment. This power is available, for example, where it is considered necessary to
meet needs as a matter of urgency.

This power is also available in cases where an assessment has been carried out but the
needs do not meet the eligibility criteria. In these circumstances, thelocal authority may
nonethel ess decide to meet the needs, even though they are not under a duty to do so.

If the local authority decides to exercise this power to meet the care and support needs
of achild who is ordinarily resident in the area of another local authority, then it must
notify that other authority that it is doing so.

This section does not apply if the child is looked after by alocal authority in Wales.
They are separately provided for in Part 6. Neither does the section apply to children
looked after by alocal authority in England or Scotland or by a Health and Social Care
Trust in Northern Ireland.

Section 39 — Duty to maintain family contact

137.

138.

139.

Section 39 is a restatement of the provision in paragraph 10 of Schedule 2 to the
Children Act 1989.

It places additional duties on alocal authority in relation to a child in its area who it
considersisin need of care and support and who is living apart from their family but
are not being looked after by the local authority.

Whether or not it has determined such a child has eligible needs which must be met,
the local authority must take steps to enable the child to live with their family or to
promote contact between the child and their family, if it considers thisis necessary to
promote their well-being.

Sections 40 and 41 — Duty to meet support needs of an adult carer

140.

141.

142.

143.

Section 40 sets out the conditions that must be met for a local authority to be under a
duty to meet the support needs of an adult carer who cares for another adult or for a
disabled child.

The question of which local authority is responsible for meeting the support needs of a
carer depends on the residence of the person cared for. Thiswill be the local authority
which would be responsible for meeting the cared for person’s needs if they were
eligiblein their own right, either as an adult (see section 35) or achild (see section 37).

The adult carer's needs must meet the eligibility criteria which are to be set in
regulations under section 32.

There is a link between the duty to meet the adult carer’s needs for support and the
financial resources of the adult carer. In so far as meeting the support needs of the
carer involves the provision of support to the carer, section 40(4)(a) provides the local
authority must meet the needs of a carer who is entitled to receive services without
charge or whose means are such that they do not have to pay the full charge. The local
authority does not have to provide support to an adult carer whose means are assessed
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as being above the financial limit such that they are liable to pay the full charge (often
referred to as“ self funders”) unlessthe adult asksthe authority to meet his or her needs.

Section 44(2) permits alocal authority to meet someor al of acarer’ sneedsfor support
by providing care and support to the person cared for (even if the authority would not
otherwise be under a duty to provide that care and support). But if the local authority
wishesto meet the carer’ sneedsin thisway, it can only do so if therelevant conditionin
section 40(4)(c)or (d) is met. Section 40(4)(b),(c) and (d) sets out different conditions
depending on whether the person cared for is an adult, a disabled child aged 16 or 17
or adisabled child under the age of 16. In each case, there are different considerations
depending on whether there is a financial charge for meeting the cared for person’s
needs.

The conditionsin section 40(4)(b),(c) and (d) need to be considered in conjunction with
the contents of section 41, which is supplementary to section 40. The key principle is
that the cared for person must agree to the carer’ s needs being met by the provision of
care and support to the cared for person. The local authority must be satisfied that an
adult or adisabled child aged 16 or 17 has capacity to make their own decision, and in
the case of a child under 16, the local authority must be satisfied that the child is able
to make an informed decision about the carer’ s needs being met in this way.

Provision is made for what is to happen where the adult or disabled child aged 16
or 17 lacks capacity or where a child under the age of 16 does not have sufficient
understanding to make their own decision.

Where an adult or a child aged 16 or 17 lacks capacity, consent can be given by an
authorised person. Authorised person isdefined in section 41(15) as aperson authorised
under the Mental Capacity Act 2005 (whether in general or specific terms) to decide on
behalf of the person cared for by the carer whether to have the needs in question met
by the provision of care and support to that person.

Where an adult lacks capacity and there is no authorised person, the local authority can
meet the carer’s needs by providing care and support to the adult if this would be in
the adult’ s best interests.

Where adisabled child aged 16 or 17 lacks capacity and thereis no ‘ authorised person’,
the local authority is able to meet the carer’s needs by providing care and support to
the disabled child provided that no objection has been made by a person with parental
responsibility for the child. The local authority is able to disregard any such objection
if it thinks this would not be in the child’ s best interests.

In the case of a disabled child under the age of 16 who does not have sufficient
understanding to make an informed decision about having the carer’ s needs met by the
provision of care and support to them, the local authority is able to meet the carer’s
needs by providing care and support to the disabled child provided that no objection has
been made by a person with parental responsibility for the child. The local authority is
able to disregard any such objection if it thinks this would not be consistent with the
child’ s well-being.

Where the cared for person is a disabled child and a charge would be imposed on an
adult for meeting that child’s needs for care and support, there is a further condition
which requires the adult does not object to the provision of care and support.

In any case where it is not feasible for the local authority to meet some or al of the
carer’s needs by providing care and support to the person cared for, the local authority
is under a duty to find some other way of meeting the carer’s needs for support (see
section 44).

Where the cared for adult'sfinancial resources are above thefinancial limit or where an
adult would beliable to pay the standard charge for the provision of care and support to
adisabled child cared for by acarer, the local authority will be able to charge the adult
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abrokeragefeefor putting in place the arrangements, in accordance with the provisions
in section 59(3) (powers to impose charges).

Sections 42 and 43 — Duty to meet support needs of a child carer

154.

155.

156.

157.

158.

159.

160.

161.

162.

163.

Section 42 sets out the conditions that must be met for aloca authority to be under a
duty to meet the support needs of a child carer who cares for an adult or for a disabled
child.

The question of which local authority is responsible for meeting the support needs of
a child carer will depend on the residence of the person cared for. This will be the
local authority which would be responsible for meeting the cared for person’s needs
if they were eligible in their own right, either as an adult (see section 35) or a child
(see section 37).

The child carer's needs must meet the eligibility criteria which are to be set in
regulations made t under section 32.

Section 44(2) permits alocal authority to meet someor al of acarer’ sneedsfor support
by providing care and support to the person cared for (even if the authority would not
otherwise be under a duty to provide that care and support). But if the local authority
wishesto meet the child carer’ sneedsin thisway, it can only dosoif ‘ Condition 3’ as set
out in in section 42(4) is met. Section 42(4)(a),(b) and (c) sets out different conditions
depending on whether the person cared for is an adult, a disabled child aged 16 or 17
or adisabled child under the age of 16. In each case, there are different considerations
depending on whether there is a charge for meeting the cared for person’s needs.

The conditionsin section 42(4)(a),(b) and (c) heed to be considered in conjunction with
the contents of section 43, which is supplementary to section 42. The key principle is
that the cared for person must agreeto the child carer’ sneeds being met by the provision
of care and support to the cared for person. Thelocal authority must be satisfied that an
adult or adisabled child aged 16 or 17 has capacity to make their own decision, and in
the case of children under 16, the local authority must be satisfied that the child is able
to make an informed decision about the carer’ s needs being met in this way.

Provision is made for what is to happen where the adult or disabled child aged 16
or 17 lacks capacity or where a child under the age of 16 does not have sufficient
understanding to make their own decision. This is similar to the provision which is
made in sections 40 and 41 in relation to the agreement of the person cared for by an
adult carer.

Where an adult or a child aged 16 or 17 lacks capacity, consent can be given by an
authorised person. Authorised person isdefined in section 43(13) as a person authorised
under the Mental Capacity Act 2005 (whether in general or specific terms) to decide on
behalf of the person cared for by the carer whether to have the needs in question met
by the provision of care and support to that person.

Where an adult lacks capacity and there is no authorised person, the local authority can
meet the carer’s needs by providing care and support to the adult if this would be in
the adult’ s best interests.

Where adisabled child aged 16 or 17 lacks capacity and thereis no ‘ authorised person’,
the local authority is able to meet the carer’s needs by providing care and support to
the disabled child provided that no objection has been made by a person with parental
responsibility for the child. The local authority is able to disregard any such objection
if it thinks this would not be in the child’ s best interests.

In the case of a disabled child under the age of 16 who does not have sufficient
understanding to make an informed decision about having the carer’ s needs met by the
provision of care and support to them, the local authority is able to meet the carer’s
needs by providing care and support to the disabled child provided that no objection has
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been made by a person with parental responsibility for the child. Thelocal authority is
able to disregard any such objection if it thinks this would not be consistent with the
child’s well-being.

Further provision is made to deal with the situation where the cared for person is a
disabled child and a charge would be imposed on an adult for meeting the child’ s needs
for care and support. In this case, there is a further condition which requires that the
adult does not object to the provision of care and support.

In any case where it is not feasible for the local authority to meet some or al of the
carer's needs by providing care and support to the person cared for, the local authority
is under a duty to find some other way of meeting the carer’s needs for support (see
section 44).

Where the cared for adult'sfinancial resources are above the financial limit or where an
adult would be liable to pay the standard charge for the provision of care and support to
adisabled child cared for by acarer, the local authority will be able to charge the adult
abrokeragefeefor putting in place the arrangements, in accordance with the provisions
in section 59(3) (powers to impose charges).

Section 44 — Supplementary provision about the duties to meet carer’s needs

167.

168.

169.

Section 44 provides supplementary provisions in relation to the duties in sections 40
and 42.

If it is feasible to do so, local authorities may meet a carer’s needs for support by
providing services to the person cared for, even if the cared for person would not be
entitled to receive servicesin their own right (under sections 35 or 37).

If itisnot feasiblefor thelocal authority to provide care and support to the person cared
for, then the local authority must, as far as it is feasible, identify some other way in
which to meet some or al of the carer’s needs for support.

Section 45 — Power to meet support needs of a carer

170.

171

Section 45 confers a power on local authorities to meet the support needs of a
carer without necessarily having first completed a needs assessment or carrying out
a financial assessment. This power is available, for example, where it is considered
necessary to meet needs as a matter of urgency.

This power is aso available in cases where an assessment has been carried out but the
needs do not meet the eligibility criteria. In these circumstances, thelocal authority may
nonethel ess decide to meet the needs, even though they are not under a duty to do so.

Section 46— Exception for persons subject to immigration control

172.

Section 46 applies in relation to adults who are subject to immigration control within
the meaning of section 115 of the Immigration and Asylum Act 1999. A local authority
may not meet the care and support needs of such an adult which have arisen solely
because the adult is destitute or because of the physical effects, anticipated or actual, of
being destitute. It replaces existing exclusions set out in, for example, sections 21(1A)
and (1B) of the National Assistance Act 1948 and section 45(4A) Health Services and
Public Health Act 1968.

Section 47— Exception for provision of health services

173.
174.

Section 47 sets out limitations on alocal authority’s powersto provide health services.

The starting point (subsection (1)) is that a local authority is not permitted to meet a
person’ sneedsfor care and support by providing health care serviceswhich arerequired
to be provided under a health enactment (defined in subsection (10)). This prohibition
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also applies in relation to a local authority’s powers to provide preventative services
under section 15.

However, this prohibition does not apply to the provision of health care serviceswhich
are “incidental or ancillary” to something else that the local authority is doing to
meet to meet a person’s needs under sections 35 to 45 or to the provision of other
services under section 15. Local authorities can in certain circumstances alow staff
with appropriate training, support and supervision to take on certain specified health
related tasks whilst providing social care. An example of thisisthe provision of support
with the administration of some medication.

Subsection (3) enables the Welsh Ministers to make regulations as to whether local
authorities do, or do not have, powers to provide certain types of services or facilities
and as to whether the provision of health care servicesis“incidental or ancillary”.

Even where alocal authority does have the power to provide health care services, they
are still prohibited from meeting needs or providing preventative services by providing
or arranging the provision of nursing care by a registered nurse. “Nursing care” is
defined in subsection (10).

Subsection (6) makes clear the prohibition on alocal authority providing nursing care
does not prevent it from arranging for the provision of accommodation in a nursing
home, provided consent has been obtained from the relevant NHS body (specified in
regulations), or the case is an urgent one and consent is obtained as soon as possible
after the arrangements are made. In these circumstances, the nursing care element will
be funded by the NHS in accordance with arrangements for NHS funded nursing care.

Subsection (8) enables regulations to be made requiring arrangements to be made in
connection with the resolution of disputes between local authorities and NHS bodies.

Regulations under subsection (8) can also require local authoritiesto beinvolvedin the
process for assessing a person’s needs for health care and deciding how those needs
will be met. Regulations could be made under this subsection, for example, to require
local authority involvement in the proceduresfor determining eligibility for Continuing
Health Care.

Subsection (9) makes clear this section does not prohibit local authorities from doing
anything that they, as local authorities, have the power to do under the National
Health Service (Wales) Act 2006. Thisincludes, in particular, entering into partnership
arrangements with NHS bodies under section 33 of the 2006 Act.

Section 48 — Exception for provision of housing etc

182.

183.

184.

Section 48 provides for other restrictions on how local authorities can meet an adult’s
needs for care and support or provide preventative services under section 15.

In particular they are prohibited from doing anything which a local authority would
be required to do under the Housing Act 1996. This means, for example, that a local
authority cannot meet needs for the purposes of this Act by providing accommodation
if they are required (or ancther local authority is required) to provide accommodation
under its duties towards homeless people under the 1996 Act. This does not prevent
local authorities, under this Act, from providing more specific services (such ashousing
adaptations), or from working jointly with housing authorities.

The Welsh Ministers also have the power to make regulations specifying other
enactments, so that local authorities would not be able to do anything (for the purposes
of their functions under sections 15 or 35 to 45) which a local authority would be
required to do under the specified enactments.
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Section 49 - Restrictions on provision of payments

185.

186.

Section 34 (How to meet needs) provides that making paymentsis one of the ways that
alocal authority can meet an individual’s needs for care and support and that this can
include direct payments. Section 49 sets limits on the circumstances when payments
can be made. Payments can be made under the scheme for direct payments as set out
in sections 50 to 53. They can be made where, in the local authority’sview, aperson’s
needs are urgent and it would not be reasonably practicable to meet the needsin another
way. Subsection (1)(c) allows a local authority to make payments in the course of
contracting for the provision of services. Regulations may set out other circumstances
when payments may be permitted.

Subsection (2) setslimits on the extent to which payments can be used in the discharge
of alocal authority’s dutiesto provide preventative services under section 15.

Section 50 - Direct payments to meet an adult’s needs

187.

188.

189.

Section 50 provides the Welsh Ministers with a power to make regulations that require
or allow a local authority to make payments (direct payments) towards the costs
associated with meeting an adult’s needs for care and support so as to allow the adult
to make his or her own arrangements to purchase the care required.

Subsections (3) and (4) set out the preconditions for any such payments to be made. A
person with capacity must consent to receiving payments instead of services. Where a
person does not have capacity then consent to the making of direct payments can be
given in a number of ways. If there is a person authorised under the Mental Capacity
Act 2005 (through an appropriately worded lasting power of attorney or through
appointment as a deputy by the Court of Protection) then that person can consent, as
the recipient of the payments, or can consent to the payments being made to another
person who must also consent. If there is no-one authorised under the 2005 Act then a
person willing to be the recipient of the payments can give consent so long as the other
relevant conditions of this section are met.

In the case of an adult with capacity or without capacity, payments can be made if the
recipient of the payment might not be able to manage the payment him or herself but
is capable of doing so with support which is available. In both cases there is a need
for alocal authority to be satisfied that making the payments is an appropriate way of
meeting the adult’s care needs. Additionally, where the adult does not have capacity
the local authority must be satisfied that the recipient of the payment will act in the
adult’ s best interests.

Section 51 - Direct payments to meet a child’ s needs

190.

191

192.

Section 51 provides the Welsh Ministers with a power to make regulations that require
or allow aloca authority to make payments (direct payments) towards the costs of
meeting a child's needs for care and support. Payments can be made to a person with
parental responsibility for a child who has needs for care and support, or to the child
who has needs for care and support.

The person to whom the payments are to be made must consent to the making of the
payments. Where the direct payments are being made to an adult or a child aged 16 or
17, the local authority must believe the person who is to receive the payments has the
capacity to consent to the making of the payments. Where the person is a child under
the age of 16, the local authority must be satisfied they have sufficient understanding
to make an informed choice about receiving direct payments.

In al cases the local authority must be satisfied that making the payments is an
appropriate way of meeting the child’s needs, that the well-being of the child will be
safeguarded and promoted by the making of the payments and that the person who isto
receive the paymentsis capable of managing them by him or herself or with support.
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Section 52 — Direct payments to meet a carer’s needs

193.

194.

195.

Section 52 provides the Welsh Ministers with a power to make regulations that require
or alow a local authority to make payments (direct payments) towards the costs of
meeting a carer’s needs for support.

The direct payments must be made to the carer himself or herself, who must consent to
the making of the payments. Where the carer is an adult, or a child aged 16 or 17 the
local authority must believe he or she has the capacity to consent to the making of the
payments. Where the carer isachild aged under 16 the local authority must be satisfied
that they have sufficient understanding to make an informed choice about receiving
direct payments.

In al cases the local authority must be satisfied that making the payments is an
appropriate way of meeting the carer’s needs and that the carer is capable of managing
the payments, whether by him or herself, or with support.

Section 53— Direct payments: further provision

196.

197.

198.

199.

200.

Section 53 contains further provision about the power to make regulations in the
previous three sections (sections 50 to 52) and sets out a wide range of related matters
about which they can make provision.

Subsections (3) and (4) provide that the regulation-making powers may be exercised
to make provision in relation to direct payments which corresponds to the provisions
made in relation to charges under Part 5. By way of example, regulations could make
provision for the amount a person must pay by way of reimbursement or contribution.

Subsection (5) provides that regulations made under sections 50 to 52 must require
local authorities to take specified steps to ensure that ‘relevant persons’ (as defined in
subsection (6)) are enabled to make informed choices about the use of direct payments.

Subsection (7) provides that regul ations made under section 51 must not require direct
payments made to meet a child’'s care and support needs to be subject to a requirement
to reimburse the local authority’s costs where the person is receiving a benefit within
a specified category.

Subsections (9) and (10) provide that a recipient of direct payments can purchase
servicesfrom any person, including thelocal authority itself and, wherethat isthe case,
the local authority may charge even though it is otherwise under a duty to meet the
needs in question.

Section 54 — Care and support plans and support plans

201.

202.

203.

Section 54 providesthat alocal authority must prepare and maintain a care and support
plan or a support plan for a person whose needs it is required to meet. The plans must
be kept under review. If the local authority believes that a person’ s circumstances have
changed, it must conduct a new assessment and revise the plan.

Regulations must make provision about how the plan is prepared, what it must contain
aswell aswhat the review and revision arrangements are. The regul ations must set out
who can reguest areview of the plan (on their own behalf or on behalf of others), when
thelocal authority must comply with arequest for areview of the plan, and when it may
refuse such arequest. The section also sets out who must beinvolved in the preparation,
review and revision of plans.

The process of preparing, reviewing or revising a care and support plan may link in
with the preparation, etc. of plans by other bodies for the person in question.
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Section 55 — Regulations about care and support plans and support plans

204.  Section 55 sets out examples of the provision that may be made in the regul ations made
under section 54(5).

Section 56 — Portability of care and support

205.  Section 56 provides for what is to happen when a person who has needs for care and
support that a local authority is required to meet moves from the area of one local
authority to another.

206. Thelocal authority (the ‘sending authority’) that is under a duty to meet the person’s
needs, must, when notified that the person intends to move to the area of ancther local
authority in Wales, notify that other authority (the ‘ receiving authority’) of the person’s
intention to move. It must also provide it with a copy of the person’s care and support
plan.

207.  The *sending authority’ must also provide any other information about the person,
together with information on the person’s carer, if thereis one (for example a copy of
the carer’ s support plan) that the ‘receiving authority’ reguests.

208.  When the receiving authority is satisfied that the person is moving to its area, it must
notify the sending authority of thisand providethe person (and their carer if thereisone)
with appropriate information. If the person is achild, it must aso provide appropriate
information to any person with parental responsibility for the child.

209. The'receiving authority’ must assessthe person, paying particular regard to any change
in the person’s care and support needs arising from the move. It must also have regard
to the care and support plan forwarded by the sending authority.

210.  Ontheday that the person movestoitsares, if thereceiving authority hasnot yet carried
out an assessment, it must meet the care and support needs set out in the plan that was
prepared by the * sending authority’. It must do so until it completesits own assessment
along with any other steps that need to be taken.

211.  Regulationsmay makefurther provision with regard to the stepsto be taken, the matters
to which the receiving authority must have regard and where the duties in this section

may not apply.

Section 57 — Cases where a person expresses preference for particular
accommodation

212.  Section 57 provides that regulations may be made that require the local authority to
provide or arrange the provision of accommodation that meets a person’s preference.

213.  Theregulations may make provision requiring a person to meet some or all of the costs
of meeting his or her preference, in so far as they exceed the costs that would usually
be incurred in providing suitable accommodation.

Section 58 — Protecting property of persons being cared for away from home

214.  Section 58 providesfor the protection of a person’s movable property if they are being
cared for away from home. In these circumstances, alocal authority hasaduty to protect
the person’s movable property and for this purpose, it is able to enter the person’s
premises and take other steps in order to prevent or mitigate loss or damage. These
powers cannot be exercised unless the necessary consent to the taking of the steps has
been obtained.

215. Before exercising their duties under this section, the local authority must, in the case of
an adult, achild aged 16 or 17 who has capacity or a child under 16 who has sufficient
understanding, obtain their consent.
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Where the person is an adult who lacks capacity, the local authority must obtain the
consent of a person authorised under the Mental Health Act 2005 to give consent on
the adult’ s behalf. Where there is no authorised person, the local authority must satisfy
itself that taking action would be in the adult’ s best interests.

Where the person is a child aged 16 or 17 who lacks capacity, the local authority must
obtain the consent of a person authorised under the Mental Health Act 2005 to give
consent on the child’s behalf. Where there is no authorised person, the local authority
must obtain the consent of a person with parental responsibility for the child.

Where the person is a child aged 16 who does not have sufficient understanding, the
local authority must obtain the consent of a person with parental responsibility for the
child.

The local authority must take reasonable steps to obtain the necessary consent, but if
it has not been able to do so, the duty to take reasonable steps to prevent or mitigate
loss no longer applies.

An officer authorised to exercise powers under this section, must if requested to do so,
produce his or her authorisation. It is an offence to obstruct the exercise of the power.

A local authority can recover reasonable expenses incurred but only from an adult in
relation to the steps taken to protect the adult’ s property.

Section 59 — Power to impose charges

222.

Section 59 provides that a local authority may impose a charge for providing or
arranging the provision of care and support or support. Such a charge can only be for
costs the local authority incurs in meeting the needs for which the charge is made.
Subsection (3) contains an exception to this proposition, which allows alocal authority
to charge an additional sum in the circumstances set out within the subsection. Thelocal
authority's power to impose a charge is subject to regulations made under sections 61
and 62 and to the duties in sections 63, 66 and 67.

Section 60 — Persons upon whom charges may be imposed

223.

224.

225.

226.

Section 60 sets out the persons upon whom charges may be imposed for the provision
of care and support (or, where relevant, support).

Where care and support is provided to an adult (whether to meet the adult’ s own needs
or to meet the needs of the adult’s carer), the charge may be imposed on that adult.

Where care and support is provided to a child (whether to meet the child’s own needs
or to meet the needs of the child' s carer), the charge may be imposed on any adult with
parental responsibility for the child. Where a child’ s needs are met by the provision of
something to an adult, the charge may be imposed on that adult.

Where the chargeis in respect of support provided to a carer, a charge can be imposed
on an adult carer, or in the case of achild carer, on any adult with parental responsibility
for the child.

Section 61 - Regulations about the exercise of a power to impose a charge

227.

Section 61 allows the Welsh Ministers to make regulations about the way that local
authorities exercise their powers to charge for social care services. Subsections (2)
and (3) contain examples of the provision that could be made in the regulations. For
example, provision could be made to specify the maximum amountsthat can be charged
for the provision of servicesfor aperson, the circumstancesin which a charge could be
imposed or the use of any formulato determine the charge.
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Section 62 — Regulations disapplying a power to impose a charge

228.  Section 62 providesthe Welsh Ministerswith apower to make regul ations that disapply
aloca authority's power to impose a charge and which may instead require the local
authority to provide care and support or support free of charge.

Section 63 — Duty to carry out a financial assessment

229.  Section 63 requires alocal authority to carry out afinancial assessment of a person’s
resources when it has concluded that it will meet their needs for care and support or
support.

Section 64 — Regulations about financial assessments

230.  Section 64 requiresthe Welsh Ministersto make regul ations about theway that financial
assessments are to be undertaken by alocal authority. The regulations must provide for
the calculation of an eligible person'sincome and capital. They can also provide for the
extent to which either is to be regarded or disregarded in the calculation of chargesto
be imposed, the circumstances in which a person will be deemed as having financial
resources above a set threshold and circumstances in which anew financial assessment
must or may be carried out.

Section 65 — Regulations disapplying the duty to carry out a financial assessment

231.  Section 65 provides the Welsh Ministers with power to make regulations that set out
the circumstances in which the duty to carry out afinancial assessment is disapplied.

Section 66— Determination asto a person’s ability to pay a charge

232.  Section 66 requires alocal authority to determine, in light of the financial assessment
it has undertaken in accordance with the requirements of regulations made under
section 64, whether it is reasonably practicable for a person to pay its standard charge
for the service and, if not, how much it is reasonably practicable for the person to pay
(if anything). Subsection (3) requires the Welsh Ministers to make regulations which
make further provision regarding how to determine the ability to pay a charge for care
and support or support.

Section 67 — Duty to give effect of determination asto ability to pay a charge

233.  Section 67 requires a local authority to give effect to the determination of a person’s
ability to pay acharge (as determined in accordance with the requirements of section 66
and any regulations made under that section). Subsection (2) allowsthe Welsh Ministers
to make regulations which set out the circumstances in which this duty does not apply.

Section 68 — Deferred payment agreements

234.  Section 68 provides the Welsh Ministers with a power to make regulations about the
circumstances in which a person whose needs are being met by a local authority, or
whose needs are going to be met (in accordance with sections 35 to 45) may enter into
arrangements with that local authority to defer any charges that will be imposed upon
the person in respect of the provision of such services. An arrangement made under
this section is known as a “deferred payment agreement”. The regulations which may
be made by the Welsh Ministers under this section may specify, for example, whether
interest can be charged and the duration of the deferred payment agreement.

Section 69 — Charging for preventative services and assistance

235.  Section 69 provides the Welsh Ministers with power to make regulations about alocal
authority’s ability to impose a charge for the provision of preventative services and
assistance (provided in accordance with sections 15 and 17). Subsection (2) prevents
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such regulations from making provision which would require a person to pay acharge
under this section if a charge has already been imposed in accordance with section 59,
and prevents the charge from covering anything other than the cost of providing the
services or the assistance to which the charge relates. Subsection (2) aso prevents the
imposition of a charge upon a child for services provided in accordance with sections
15and 17.

Section 70 — Recovery of charges, interest etc

236.

Section 70 provides for the recovery of charges imposed by a local authority under
this Part, together with any costs incurred while seeking to recover such charges. The
local authority cannot recover chargesif adeferred payment agreement could have been
entered into, unless the authority has tried to enter one but the person owing money
has refused to do so. Subsection (3) allows alocal authority to seek recovery of monies
owed to it via the magistrates courts (as well as in the civil courts). Regulations may
be made by the Welsh Ministers in accordance with subsection (8) to make further
provision, for example, in relation to due dates for repayment and charging interest.

Section 71 — Creation of a charge over an interest in land

237.

Section 71 alows a local authority, in appropriate circumstances, to create a charge
over aperson’sinterest in land if that person fails to pay a sum recoverable to alocal
authority under this Part, in order to secure payment of the sum due.

Section 72 — Transfer of assetsto avoid charges

238.

Section 72 makes provision about the recovery of chargesimposed in accordance with
this Part where an individual has transferred assets to another person in order to avoid
charges for services to meet a need for care and support or support. Where the transfer
has been undertaken for the reasons or in the circumstances set out in subsection (1),
the person to whom the assets have been transferred may become liable for making
the payment to the local authority. Subsection (7) gives the Welsh Ministers power to
make regulations which specify the casesin which liability for the charges will not be
imposed upon the transferee.

Section 73 — Reviews relating to charging

239.

240.

Section 73 reguires the Welsh Ministers to make regulations about a local authority’s
obligation to undertake a review of a decision made about the charges imposed under
section 59, a determination made in accordance with section 66 or decisions relating
to liability under section 72.

Such regulations may also include provision to specify the procedure to be followed, as
well aswho can request the review and the time period in which arequest for areview
isto be made.

Part 6 - Looked after and Accommodated Children

241.

242.

This Part replaces the mgjority of the powers and duties of local authoritiesin Wales
to provide support for children and families set out in Part 3 of, and Schedule 2 to,
the Children Act 1989 (‘the 1989 Act’). Part 3 and Schedule 2 to the 1989 Act will
continue to apply in relation to local authorities in England but will no longer apply
inrelation to Wales.

The rights and duties which contained in section 17 of the 1989 Act — provision of
services for children in need, their families and others - are not replicated in this Part
but are contained within the provision made in Parts 2, 3 and 4 of the Act, although the
concept of achild “in need” is not replicated within this Act.
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The concept of welfare as abasis upon which decisions are made in respect of children
which runsthrough the 1989 Act isreplaced in this Act with the requirement to promote
the child's “well-being”. Well-being is defined in section 2 of the Act and appliesin
relation to both children and adults for the purposes of the Act; it includes any of the
eight matters set out in section 2(2) and inrelation to achild will also includethe child's

(8 physical, intellectual, emotional, social and behavioural development; and
(b) “welfare” asthat word isinterpreted for the purposes of the Children Act 1989.

Section 74 - Child or young person looked after by a local authority

244,

Section 74 provides the interpretation of key terms used in this Part, in particular, the
definition of “looked after” in relation to achild who islooked after by alocal authority.

Section 75 - General duty of local authority to secure sufficient accommodation for
looked after children

245.

246.

Section 75 places a general duty on local authorities to provide children it looks after
with accommodation within the local authority area that meets the child's needs. (As
to placements out of area, requirements may be imposed by the Welsh Ministers in
regulations, made by virtue of sections 87 and 90. Those sections respectively provide
Welsh Ministers with a regulation making power and set out examples of the way
in which that power may be used to make provision about placement of looked after
children outside the local authority’s area).

Section 75(3) requires a local authority to have regard to the benefits of having a
range of accommodation available and sufficient numbers of foster parentsor children’s
homes.

Section 76 - Accommodation for children without parents or who are lost or
abandoned etc

247.

248.

249.

Section 76 requires a local authority to provide accommodation for any child that
appears to need it as a result of having no person with parental responsibility to look
after them, or who is lost or abandoned, or the person with parental responsibility for
them is prevented, for whatever reason, from providing the child with accommodation
or care. It further provides that if alocal authority is providing accommodation in an
areawhich is not the local authority area where the child normally lives, then the local
authority for that other area can take over the provision of accommodation.

The local authority must also provide accommodation to a child who has reached the
age of 16, if failure to do so would seriously prejudice his or her well-being.

A local authority may not provide accommodation for achildif any person with parental
responsibility for the child objects and is willing and able to provide accommodation
or can arrange for it to be provided. A person with parental responsibility for a child
can also remove the child at any time from the accommaodation provided by the local
authority. These powers of a person with parental responsibility for the child do not
apply in the case of a child who is 16 or over and who agrees to being provided with
accommodation under this section. Nor are they exercisable if any of the following
agree to child being so accommodated: a person with a residence order in relation to
the child; the child’ s special guardian (appointed in accordance with section 14A of the
Children Act 1989); aperson who has care of the child by virtue of aHigh Court Order.

Section 77 - Accommodation for children in police protection or detention or on
remand etc

250.

Section 77 requires the local authority to provide accommodation for children:
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a. who are removed or kept away from home under Part 5 of the Children Act 1989;
b. subject to police protection under section 46(3)(f) of the Children Act 1989,

¢. whom it is requested to receive under section 38(6) of the Police and Criminal
Evidence Act 1984;

d. who are remanded by virtue of paragraph 4 of Schedule 1 or paragraph 6 of
Schedule 8 to the Powers of Criminal Courts (Sentencing) Act 2000;

e. who are remanded by virtue of paragraph 21 of Schedule 2 to the Criminal Justice
and Immigration Act 2008;

f. who areremanded by virtue of paragraph 10 of the Schedul e to the Street Offences
Act 1959; or subject to a youth rehabilitation order imposing a residence or
fostering requirement.

Where costsare incurred by alocal authority asaresult of achild being removed under
Part 5 of the Children Act 1989, being detained under section 38 of the Police and
Criminal Evidence Act 1984, or where the child is not provided with accommodation
by the local authority, or by alocal health board or NHS Trust (or by equivalent bodies
in England), those costs are recoverable from the local authority where the child is
ordinarily resident.

Section 78 - Principal duty of a local authority in relation to looked after children

252.

253.

254.

Section 78 requires alocal authority looking after a child to safeguard and promote the
child's well-being. A local authority also has obligations to make use of services for
the benefit of alooked after child, that are available for children cared for by their own
parents, where it is reasonable to do so.

Subsection (3) requires a local authority, before it makes any decision about a child
whom it is or is proposing to look after, in addition to its duty to have regard to the
considerations within sections 6 and 7 of the Act (which set out the overarching duties
of aloca authority when exercising functions under the Act), to have regard to the
views, wishes and feelings of anyone the authority deems relevant and to take in to
account the child's religion, race, culture and language.

A local authority may exercise its duties with respect to a child otherwise than in
accordance with its duties under this section (or section 6) if it is necessary to do so for
the purposes of protecting members of the public from seriousinjury.

Section 81 - Ways in which looked after children are to be accommodated and
maintained

255.

256.

257.

258.

Section 81 requires a local authority looking after a child to make arrangements for
accommodating the child in a placement which is consistent with their well-being.
Subsection (6) contains a definition of “placement”.

Subsections (2) and (3) describe the placements to which a local authority must give
preference, unless such placements are not compatible with the child's well-being or
are not reasonably practicable. A local authority which is unable to place a child in
accordance with subsections (2) and (3) must instead place the child in the “most
appropriate placement” available.

Subsections (7), (8) and (9) contain matters to which the local authority must have
regard when determining what an appropriate placement is.

If thelocal authority is satisfied that the child should be placed for adoption it must have
regard to the requirements in subsections (10), (11) and (12) which enable the child, in
appropriate circumstances, to be placed with their prospective adoptive parents.
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Subsection (13) givesthelocal authority power to determine the terms of arrangements
that it makes for the placement of a child under this section, including arrangements
about payment.

Subsection (13) also gives power to the local authority to determine the terms upon
which a child is placed with its prospective adoptive parent under this section; it may
make payments to such persons. This power is subject to an order under section 49 of
the Children Act 2004. Section 49 of the 2004 Act gives the Welsh Ministers power to
make provision to set the level of payments to be made to foster parents.

Section 83 - Care and support plans

261.

262.

263.

264.

Section 83 requiresthat any careand support plan (prepared under section 54) for achild
looked after by alocal authority must be reviewed and maintained under this section.
The local authority must carry out a new assessment and revise the plan if it believes
the circumstances of the child have changed in such away asto affect the existing plan.

If the child does not have a care and support plan when he or she first becomes
looked after, the authority must arrange for one to be prepared. The child to whom the
plan relates, together with anyone with parental responsibility for that child, must be
involved in the preparation, review or revision of aplan.

The Welsh Ministers must make regulations (in accordance with subsection (5)) about
the preparation, content, review and revision of the plans; to set out the detail of those
persons who may request areview of the plan and the circumstances in which alocal
authority may and may not, refuse such arequest.

If other plans are being prepared for the child by other bodies, those plans may be
included with the care and support plan. Subsection (9) allows any part of a care
and support plan maintained under this section to be treated as a plan prepared under
section 31A of the Children Act 1989 (care plansrelating to applicationsfor care orders)
for the purposes of that Act.

Section 85 - Contributions towards maintenance of looked after children

265.

Section 85 introduces Schedule 1 which makes provision setting out the circumstances
inwhich thelocal authority can seek contributionsfrom adultstowards the maintenance
of alooked after child. The provision in Schedule 1 is, for the most part, a restatement
of the provision in Part 3 of Schedule 2 to the Children Act 1989; however paragraph
1 of Schedule 1 prevents any contribution being sought from a person under the age of
18 (whether they are the child who islooked after or the parent or person with parental
responsibility for such a child).

Section 86 - Children’s homes provided, equipped and maintained by the Welsh
Ministers

266.

Section 86 provides the Welsh Ministers with a power to determine the terms upon
which a local authority places a child it is looking after in a children’s home that is
provided, equipped and maintained by the Welsh Ministers (in accordance with powers
under section 82(5) of the Children Act 1989).

Section 87 - Regulations about looked after children

267.

268.

Section 87 provides the Welsh Ministers with a power to make regulations to make
further provision about the way in which alocal authority must exercise its dutiesin
relation to children that it looks after.

Sections 88 to 94 contain examples of the sort of provision that such regulations may
make.
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Section 88 - Regulations about conditions under which a child in careis allowed to
live with a parent etc

269.  Section 88 contains an example of the way in which the regulation making power
in section 87 could be used to impose requirements on local authorities about the
circumstances in which a looked after child may be placed with their parent or other
person with parental responsibility. Such regulations may include requirements about
alocal authority’s decision making processes; requirements about the supervision or
medical examination of the child; or circumstances in which children can be removed
from the place where the child isliving.

Section 89 - Regulations about placements of a kind mentioned in section 81(6)(d)

270.  Section 89 contains an example of the way in which the regulation making power
in section 87 could be used to make provision about placements which are made in
accordance with “ other arrangements’ that are permitted by virtue of section 81(6)(d).
Such regulations may specify the persons to be naotified of any proposed arrangements
including any changes to those arrangements; those persons opportunities to make
representations; record keeping and local authorities' supervision arrangements.

Section 90 - Regulations about placements out of area

271.  Section 90 contains an example of the way in which the regulation making power
in section 87 could be used to impose requirements upon a local authority that must
be followed before it places a looked after child outside the authority’s area and for
ensuring the child’ s well-being should such an out of area placement be made.

Section 91 - Regulations about the avoidance of disruption in education

272.  Section 91 contains an example of the way in which the regulation making power in
section 87 could be used to impose requirements upon a local authority when making
any decision regarding a child’s placement when the child isin the fourth key stage of
education as provided for under Part 7 of the Education Act 2002.

Section 92 - Regulations about the placing of children with local authority foster
parents and prospective adopters

273.  Section 92 contains an example of the way in which the regulation making power in
section 87 could be used to make provision about the placement of looked after children
in foster care or with prospective adopters. The regulations may contain provision to
reguire arrangements to be made about the child’s health and education; or that any
accommodation inwhich achild isplaced is subject to inspection by thelocal authority.

Section 93 - Regulations providing for approval of local authority foster parents

274.  Section 93 contains an example of the way in which the regulation making power in
section 87 could be used to make provision about the approval of foster parents by the
local authority. Such regulations may for example:

a) contain provisionwhich specifiesthat achild may not be placed with foster parents
until the local authority has approved their appointment as foster parents;

b) contain provision about the establishment of an independent procedure for
reviewing the approval of foster parentsincluding establishing apanel constituted
by the Welsh Ministers;

¢) make provision regarding the duties and powers such a panel may have;

d) make provision regarding the appointment of members to the panel and how
they are paid and arrangements for the review of a determination of a panel and
procedures for monitoring such reviews; and
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€) make provision which enables the Welsh Ministers to contract with another
organisation to exercise an independent review of such determinations.

Section 94 - Regulations about agency arrangements

275.

Section 94 contains an example of the way in which the regulation making power in
section 87 could be used to make provision about the circumstances in which a local
authority may make arrangements with other organisations or persons to discharge the
local authority’s duties imposed by the regulations.

Section 95 - Promotion and maintenance of contact between child and family

276.

271.

278.

Section 95 requires alocal authority to promote contact between a child whom it looks
after and the child’ s parents, otherswith parental responsibility for the child, thechild's
relatives, friends and anyone el se connected to the child, provided thisis consistent with
the child’ swell-being and it is reasonably practicable to do so. The authority must also
ensure the child’ s parents and others with parental responsibility for the child are kept
informed of where the child is accommodated. Similarly, those persons must ensure
they keep the local authority informed of any changes to their address.

Subsection (6) makes it an offence for a parent or other person with parental
responsibility for alooked after child to fail to keep the local authority informed of his
or her address.

Section 95 further requires alocal authority which is taking over the responsibility for
providing accommodation to a child from another local authority, to inform the child's
parents and anyone else who has parental responsibility for the child. A local authority
however is not required to do so if that would prejudice the child’'s well-being unless
that child is under 16 years of age and accommodated under voluntary arrangements
made by virtue of section 76.

Section 96 - Family visitsto or by children: expenses

279.

Section 96 gives aloca authority power to make payment of travel, subsistence and
other expenses. Such payments may be made to a parent or anyone connected with a
child thelocal authority looks after when that person visitsthe child. The authority may
also make payments to a child or to any person on a child’s behalf, when a child visits
their parents or anyone connected with the child. Payments can only be madeif, without
them, making the visit would cause undue financial hardship and if the circumstances
warrant such payments.

Section 97 - Duty of local authority to ensure visits to, and contact with, looked
after children and other children

280.

281.

282.

Section 97 imposesaduty upon alocal authority to ensurevisitsto, and contact between,
a representative of the authority and a child it looks after; a child it used to look
after; or other categories of children specified in regulations which may be made under
subsection (2). The local authority’s representative must arrange for the provision of
advice, support and assistance to the child. The regulations made under this section may
also make provision about the frequency of visits; the circumstancesin which visitscan
take place; and the functions of representatives.

Subsection (6) requires a local authority to ensure that its representative has the
appropriate skills and experience to perform the functions.

This section largely restates provision made by section 23ZA of the Children Act
1989; however the regulation making power within subsection (1)(c) aso permits the
Welsh Ministers to specify in regulations additional categories of children to whom
the duty provided for within this section would apply and subsection (2) requires such
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regul ationsto make provision about which local authority isresponsiblefor discharging
the dutiesin relation to such children.

Section 98 - Independent visitors for looked after children

283.  Section 98 requires a local authority to appoint an independent person to visit any
child whom the authority looks after, if the child falls within a category specified in
regulations made by the Welsh Ministers, or if it would bein the child’ sinterests.

284. A person appointed as a visitor under this section must befriend and advise the child
and may claim expenses from the authority that have been incurred in the exercise of
their functions under this section.

285.  The independent visitor's appointment comes to an end once the child ceases to be
looked after by the authority; when he or sheresigns; or if thelocal authority terminates
the appointment. A visitor may not be appointed under this section if a child has
sufficient understanding and objects to the making of such an appointment. If the child
objects to having a particular visitor, the local authority is not required to appoint
another person.

286. Regulations which may be made under subsection (9) may specify the circumstances
in which a person is to be regarded as independent.

Section 99 - Appointment of independent reviewing officer

287.  Section 99 requires alocal authority to appoint an independent reviewing officer (IRO)
to review the case of each child it looks after. The IRO must be appointed before the
child’'s case isfirst reviewed in accordance with section 102. Subsection (4) provides
that an IRO must be a person who falls within a category set out in regulations made
by the Welsh Ministers.

Section 100 - Functions of the independent reviewing officer

288.  Section 100 setsout thefunctionsof IROs. Subsection (1)(d) allowstheWelsh Ministers
to make regulations which prescribe additional functions for IROs and subsection (4)
requires a local authority to co-operate with an IRO in the event that he or she is not
an officer of the authority.

Section 101 - Referred cases

289.  Section 101 is a power for the Lord Chancellor to make regulations to extend the
functions of a“Welsh family proceedings officer” (defined in section 197 of the Act)
in relation to cases which are referred under section 100(3). Regulations made under
this section may also make provision about the way that a Welsh family proceedings
officer exercises his or her functions. Regulations made under this section may only be
made with the consent of the Welsh Ministers. This section restates provision made by
section 25C of the Children Act 1989.

Section 102 - Review of cases and inquiriesinto representations

290.  Section 102 gives the Welsh Ministers power to make regulations which require the
review of a case of alooked after child. Subsection (2) contains examples of matters
which may be included in such regulations.

Section 103 - Befriending, advising and assisting looked after children

291.  Section 103 contains a duty which requires a local authority to befriend, advise and
assist a child whom it has ceased looking after, with the intention of promoting the
child’s well-being.
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Section 104 - Young people entitled to support under sections 105 to 115

292.

293.

294.

295.

296.

297.

298.

299.

300.

Section 104 setsout the different categories of young peoplewho are or who were being
looked after by alocal authority for the purposes of this Act. Each category is entitled
to differing types or levels of support. Subsection (2) contains a description of the six
different categories.

A category 1 young personisachild aged 16 or 17 who is being looked after by alocal
authority and who has been looked after by alocal authority (in Wales or England) for a
period (specified in regulations), which began after he or shereached an age specifiedin
regulations and ended after the child had reached the age of 16. This definition restates
the definition of an eligible child in paragraph 19B(2) of Schedule 2 to the Children
Act 1989.

A category 2 young personisachild aged 16 or 17, who is no longer looked after by a
local authority (in Wales or England) but who used to be acategory 1 young person. The
definition of acategory 2 young person replicatesthat of arelevant child in section 23A
of the Children Act 1989.

A category 3 young person is ayoung person who is aged 18 or over, and who used to
be a category 2 young person and would continue to be so if he or she were under the
age of 18; or who was being looked after by alocal authority when he or she reached the
age of 18, and, immediately before ceasing to be looked after, was a category 1 young
person. The definition of a category 3 young person restates that of a former relevant
child in section 23C of the Children Act 1989.

A category 4 young person is a category 3 young person who is under 25 (or a lower
age specified in regulations) and for whom the duties under sections 105, 106, 107(3)
and (10) and 110 have ceased to apply, and who has aso informed the local authority
that he or she is pursuing or wishes to pursue education or training. The definition
of a category 4 young person captures those young persons for whom provision is
made within section 23CA of the Children Act 1989 (persons who qualify for further
assistance to pursue education or training). Such young persons will be able to obtain
advice and assistance by virtue of “reconnecting” with alocal authority for the purposes
of seeking to pursue education or training.

A category 5 young person is a young person who is 16 but not yet 21 in respect of
whom a special guardianship order isin force (or if the person is 18 or over, an order
was in force when he or she reached 18). A category 5 young person will be entitled
to the same support from alocal authority as that provided for a person qualifying for
advice and assistance under section 24A of the Children Act 1989 (on the basis that he
or sheis a person who qualifies for advice and assistance by virtue of section 24(1A)
of the Children Act 1989).

A category 6 young person is ayoung person who has not yet attained the age of 21; is
residing in Wales; and who, whilst not currently being looked after, accommodated or
fostered, has been looked after, accommodated or fostered for a period when they were
between the ages of 16 and 18. This category does not include anyone capable of being
captured by the definition of a category 5 young person. A category 6 young person
will be entitled to the same support from alocal authority as that provided to persons
qualifying for advice and assistance under section 24A by virtue of section 24(1B) of
the Children Act 1989.

Subsections (3) and (4) provide clarification of the terms “looked after”,
“accommodated and “fostered” for the purposes of the definition of acategory 6 young
person.

Subsection (5) clarifies which local authority is the “responsible local authority” for
the purposes of providing support to each of the categories of care leaver described in
subsection (2).
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Regulations may be made by the Welsh Ministers in accordance with the power in
subsection (6) to specify additional categoriesof young person entitled to support under
Part 6 or to modify existing categories, including those not to betreated asfalling within
aparticular category and to provide for which local authority would be the responsible
local authority for any additional young persons so specified.

Section 105 - Kegping in touch

302.

303.

Section 105 requires a local authority to take reasonable steps to keep in touch with
personswho fall within the definition of acategory 2 or 3 young person, whether or not
that person is still physically present in that local authority’ s area. If the local authority
loses contact with a category 2 or 3 young person, it must take reasonable steps to re-
establish contact, and in the case of a category 2 young person, must continue to do so
until it succeeds. Subsection (4) specifies the circumstances when the duties under this
section to category 3 young persons cease.

Subsection (5) requires alocal authority to take reasonable steps to re-establish contact
with a category 6 young person (who was looked after by the local authority) if the
local authority haslost touch with that person. This section restates provision made by
sections 23B and 23C of the Children Act 1989 (in respect of category 2 and 3 young
persons) and section 24 (in respect of category 6 young persons).

Section 106 - Personal advisers

304.

Section 106 requires a local authority to arrange for a young person who falls within
the definition of a category 1, 2, 3 or 4 young person, to have a personal adviser.
The functions of a personal adviser may be specified in regulations. This section
restates provision made in paragraph 19C of Schedule 2 (in respect of category 1 young
persons); sections 23B (in respect of category 2 young persons); 23C (in respect of
category 3 young persons); and 23CA (in respect of category 4 young persons) of the
Children Act 1989.

Section 107 - Pathway assessments and plans. general

305.

306.

307.

308.

Section 107 requires a local authority to carry out an assessment to determine what
advice and support is required by a category 1 young person both while he or she is
being looked after and after he or she ceases to be looked after. This provision restates
the duty contained in paragraph 19B(4) of Schedule 2 to the Children Act 1989.

Subsections (2), (3) and (4) apply to a young person who is a category 2 or 3 young
person who does not already have a pathway plan in place, and to a category 4 young
person. In such cases, the local authority must carry out an assessment to determine the
advice and other support it would be appropriate for thelocal authority to provideto the
young person. Following assessment, the local authority must prepare a pathway plan
and keep it under review. This provision restates the obligations contained in sections
23B, 23C and 23CA of the Children Act 1989.

The purpose and required content of a pathway plan are specified in subsection (7)
which also containsaregulation making power for the Welsh Ministersto add mattersto
beincluded in a pathway plan. This subsection restates provision made in section 23E,
paragraph 19B(4) of Schedule 2, and sections23C(3)(b) and 23CA(3)(a) of the Children
Act 1989.

Regulations about assessments which may be made by the Welsh Ministers, in
accordance with the power in subsection (8), may contain provision about matters such
as who is to be consulted; the manner and timing of such assessments and record
keeping. Thelocal authority must regularly review apathway plan, and subsection (11)
provides that assessment(s) or review(s) carried out in accordance with this section can
be carried out at the same time as any other assessment or review.

33


http://www.legislation.gov.uk/id/anaw/2014/4/section/105
http://www.legislation.gov.uk/id/anaw/2014/4/section/105
http://www.legislation.gov.uk/id/anaw/2014/4/section/105/5
http://www.legislation.gov.uk/id/anaw/2014/4/section/106
http://www.legislation.gov.uk/id/anaw/2014/4/section/106
http://www.legislation.gov.uk/id/anaw/2014/4/section/107
http://www.legislation.gov.uk/id/anaw/2014/4/section/107
http://www.legislation.gov.uk/id/anaw/2014/4/section/107/2
http://www.legislation.gov.uk/id/anaw/2014/4/section/107/3
http://www.legislation.gov.uk/id/anaw/2014/4/section/107/4

These notes refer to the Social Services and Well-being (Wales)
Act 2014 (c.4) which received Royal Assent on 1 May 2014

Section 108 - Pathway assessments and plans: post-18 living arrangements

309.

Section 108 requires a local authority, when it is undertaking an assessment, or
preparing, maintaining or reviewing the pathway plan of a child it looks after in
accordance with its obligations under section 107, to ascertain whether the |looked after
child and their foster parent(s) wish to make a post-18 living arrangement. A “post-18
living arrangement” is defined in subsection (3). Where such an arrangement isdesired,
the local authority must provide advice and support to facilitate such arrangements
unless a post-18 living arrangement would not be consistent with the young person’s
well-being.

Section 109 - Support for category 2 young people

310.

Section 109 requires the local authority that is responsible for a category 2 young
person to safeguard and promote his or her well-being, and (to the extent that it is
required) support the young person by maintaining him or her, providing suitable
accommodation and any other support set out in regulations. Support may be provided
in kind or in cash. Regulations which may be made by the Welsh Ministers in
accordance with the regulation making power in subsection (1)(c) may also define
“suitable accommodation”, and make provision about the suitability of landlords or
other providers of accommodation that alocal authority provides or secures by way of
support under this section. This restates the provision in section 23B of the Children
Act 1989.

Section 110 - Support for category 3 young people

311

312.

313.

314.

Section 110(1) requires a local authority to support a category 3 young person (to the
extent that their well-being requires it) by contributing to expenses incurred by the
young person to enable them to live near their place of work or where they will be
seeking employment. In cases where ayoung person is or will be receiving education
or training, the local authority must (to the extent that the young person's well-being
and education or training needs requireit) contribute to expensesincurredin living near
the place where they are, or will be, receiving education or training and make a grant
to enable the young person to study or train. The local authority must also do anything
else it considers appropriate to support a category 3 young person. Assistance may be
provided in kind or in cash.

Subsection (2) requiresalocal authority to monitor any post-18 living arrangement that
isin place and to provide advice and support to maintain that arrangement (including
providing financial support to the former foster parent).

If the category 3 young person is pursuing full-time further or higher education
then subsection (6) requires the local authority to pay “the relevant amount” to that
young person in accordance with their pathway plan. A local authority must provide
accommodation during the vacation for acategory 3 young person who is pursuing full-
timefurther or higher education when term-time accommodation isunavailable. Section
116 containsaregul ation making power for the Wel sh Ministersto make supplementary
provision about support for young persons in further or higher education, including,
for example, the power to specify the “relevant amount” and to define terms such as
“vacation”, or “full-time”.

If accommodation is not provided then the local authority must provide the young
person with enough money to secure the accommodation needed. This section restates,
in part, provision made in section 23C of the Children Act 1989.

Section 111 - Cessation of dutiesin relation to category 3 young people

315.

Section 111 sets out when the responsible authority’ s duties towards a category 3 young
person cease.
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Section 112 - Support for category 4 young people

316.

317.

318.

Section 112 (1) requires alocal authority to support a category 4 young person (to the
extent that their educational or training needs require it) by contributing to expenses
incurred by the young person to enable them to live near where he or sheis, or will be,
receiving education or training and by making a grant to enable the young person to
meet expenses connected with their education or training.

Subsection (2) requiresthelocal authority, where acategory 4 young personis pursuing
higher education, to pay the relevant amount to him or her in accordance with their
pathway plan. Local authorities must provide accommodation during the vacation to a
category 4 young person who is pursuing full-time further or higher education when
their term-time accommodation is unavailable. If such accommodation is not provided
then the local authority must provide the young person with enough money to secure
the accommodation needed. Section 116 contains a regulation making power for the
Welsh Minister to make supplementary provision about support for young personsin
further or higher education, including, for example, the power to specify the “relevant
amount” and to define terms such as “vacation”, or “full-time”.

This section restates provision made by section 23CA of the Children Act 1989.

Section 113 - Cessation of dutiesin relation to category 4 young people

319.

Section 113 sets out when the responsible authority’ s duties towards a category 4 young
person cease.

Section 114 - Support for category 5 young people and former category 5 young

people
320.

321.

322.

323.

Section 114 requires alocal authority to consider whether specified conditions are met
by young persons who are category 5 or former category 5 young personsto determine
the extent and nature of its obligations to provide support to such young persons. The
conditions (specified in subsection (2)) are that the young person needs support, and
that whoever was looking after the young person does not have the necessary facilities
to advise or befriend them. If these conditions apply then thelocal authority must advise
or befriend the young person and may provide support.

Subsection (4) sets out the type of support the responsible local authority may provide
to a category 5 young person. Support may take the form of contributing to expenses
incurred by the young person to enable them to live near their place of work or where
they will be seeking employment, or where they are or will be receiving education
or training. The local authority may make a grant to enable the young person to
meet expenses connected with their education or training. Support may be provided
in kind or in cash. Local authorities must provide accommodation during the vacation
to a category 5 young person who is pursuing full-time further or higher education
when term-time accommodation is unavailable. If accommodation is not provided then
the local authority must provide the young person with enough money to secure the
accommodation needed.

Subsection (6) givesalocal authority power to disregard any interruption in the young
person’s programme of education if it is satisfied the young person will resume the
programme as soon as reasonably practicable.

This section restates provision madein sections 24A and 24B of the Children Act 1989.

Section 115 - Support for category 6 young people and former category 6 young

people
324.

Section 115 requires alocal authority to consider whether specified conditions are met
by young personswho are category 6 young personsor certain former category 6 young
persons, to determine the extent and nature of its obligations to provide support to such
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young persons. The conditions (specified in subsection (2)) are that the young person
needs support; and for those who fall within the definition of acategory 6 young person
by virtue of section 104(3)(b) to (e), that whoever was looking after the young person
does not have the necessary facilities to advise or befriend them. If these conditions
apply thenthelocal authority must advise or befriend the young person and may provide
support.

Subsection (5) sets out the type of support that may be provided by alocal authority.
Support can take the form of contributing to expensesincurred by the category 6 young
person to enable them to live near their place of work or where they will be seeking
employment or where they are or will be receiving education or training. The local
authority may also make agrant to enable the young person to meet expenses connected
with their education or training; or by providing accommodation in other circumstances.
Support may bein kind or in cash.

Subsection (7) gives alocal authority power to disregard any interruption in the young
person’ s programme of education if it is satisfied that the young person will resumethe
programme as soon as reasonably practicable.

Subsection (8) requires the local authority to provide accommodation during the
vacation for a category 6 young person who is pursuing full-time further or higher
education when their term-time accommodation is unavailable. If accommodation is
not provided then thelocal authority must provide the young person with enough money
to secure the accommodation needed.

This section restates provision madein sections 24A and 24B of the Children Act 1989.

Section 116 - Supplementary provision about support for young personsin further
or higher education

329.

Section 116 contains a power for the Welsh Ministers to make regulations to make
further provision about the support a local authority must or may provide for young
persons who leave care and pursue higher or further education.

Section 117 - Charging for provision under sections 109 to 115

330.

331

Section 117 contains apower for alocal authority to impose acharge for support (other
than the provision of advice) which it providesin accordance with sections 109 to 115
of the Act. Such a charge may only be imposed on the young person receiving the
support if he or she is over 18, or on a person with parental responsibility for ayoung
person receiving the support where that young person is under the age of 18. Subsection
(3) provides that an adult is not liable to pay such a charge if they are in receipt of
such benefit(s) as may be specified in regulations (which may be made by the Welsh
Ministers in accordance with powers contained in subsection (3)).

Subsections (5) and (6) providethat the power to make regulations contained in Part 5 of
the Act (in sections 61 or 62) applies to charges under this section, and that regulations
may also apply any provision made in or under sections 63 to 68 and sections 70 to 73
(with or without modification) to a charge imposed under this section.

Section 118 - Information

332.

333.

Section 118 (1) requires a loca authority that has duties towards a young person by
virtue of sections 105, 114 or 115 to inform another local authority (in Wales or
England) if the young person intendsto live, or isliving in, that other local authority’s
area.

Subsection (2) contains further obligations requiring notification of the movementsof a
child who isaccommodated in Walesin specified types of accommodation, for example
in accommodation provided by or on behalf of a health body.
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Section 119 - Use of accommodation for restricting liberty

334.

335.

336.

337.

338.

Section 119 (1) provides that a child looked after by a local authority (in Wales or
England) may not be placed, and if placed may not be kept, in secure accommodation
in Wales unless it appears that the child has a history of absconding and is likely to
suffer significant harm or that the child is likely to injure himself or others if kept in
any other form of accommodation.

Subsection (2) gives the Welsh Ministers power to make regulations to set out the
maximum period in which a child can be held in secure accommodation without the
court’s authority, and also a maximum period for which the court may authorise a
child to be kept in secure accommodation in Wales. The section also provides for
determinations and orders by the court relating to the use of secure accommodation.

Subsection (7) contains a power for the Welsh Ministers to make regulations as to the
application and modification of this section to a child of a description specified in the
regulations, and as to determinations relating to the placing and keeping of children of
specified descriptions in secure accommodation.

Subsection (10) provides this section is subject to section 76(5), which is concerned
with the right of a person with parental responsibility for a child to remove the child
from accommaodation provided by or on behalf of alocal authority.

This section is based on provision made in section 25 of the Children Act 1989.

Section 120 - Assessment of children accommodated by health authorities and
education authorities

330.

340.

341.

342.

Section 120 requires an “accommodating authority” (that is a local health board,
an NHS Trust or a local authority in the exercise of education functions) that
accommodatesachildin Walesfor aconsecutive period of 3 monthsor more, or intends
to do so, to notify an appropriate officer of the Welsh or English local authority where
the child was ordinarily resident. If the child has no settled place of residence, an
appropriate officer of the Welsh or English local authority where the accommodation
in which the child is placed, must be notified instead. A similar duty arises when the
accommodating authority ceases to accommodate the child. “appropriate officer” is
defined in subsection (4).

The appropriate officer of alocal authority so notified then has a duty to assess whether
the child has needs for care and support (in accordance with section 21) and must aso
consider whether the local authority should exercise any other functions under this Act
or the Children Act 1989.

Subsection (6) disappliesthe obligation to undertake an assessment of children who are
children looked after by alocal authority in Wales, Scotland or England or (in relation
to Northern Ireland) by a Health and Social Care Trust. Any needs of such children for
care and support will be met by the local authority or Health and Social Care Trust that
is responsible for them.

This section is based on provision made in section 85 of the Children Act 1989.

Section 121 - Assessment of children accommodated in care homes or independent
hospitals

343.

Section 121 requires a person who carries on a care home or hospital in Wales where
a child is accommodated for a period of at least 3 months (or where is intended
that the child be so accommodated), to notify the appropriate officer (as defined in
section 120(4)) of the local authority in which the care home or independent hospital
is located, and again notify the appropriate officer when it ceases to accommodate the
child. The appropriate officer then has a duty to assess the child (in accordance with
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section 21) to determineif the local authority should exercise any of itsfunctions under
this Act or the Children Act 1989.

Subsection (4) disapplies the obligation to undertake an assessment of children who are
children looked after by alocal authority in Wales, Scotland or England or (in relation
to Northern Ireland) a Health and Social Care Trust. Any needs of such children for
care and support will be met by the local authority or Health and Social Care Trust that
isresponsible for them.

Subsection (5) makesit an offenceif the person responsiblefor notifying the appropriate
officer under this section fails to do so (without reasonable excuse).

Subsection (6) gives a person authorised by aloca authority the power to enter a care
home or independent hospital to establish whether obligations contained in this section
have been complied with. It is an offence to obstruct such a person in the exercise of
their power of entry.

This section is based on provision made in section 86 of the Children Act 1989.

Section 122 - Visitors for children notified to local authority under section 120 or

121
348.

349.

350.

Section 122 requires the appropriate officer (as defined in section 120(4)) to make
arrangements, in accordance with regulations, for a child who is being accommodated
under sections 120 and 121 (and in respect of whose accommodation the officer has
been natified) to be visited by a representative of the local authority. The regulations
may make provision about, for example, the frequency of visits and the circumstances
in which visits can be made.

Subsection (5) requires alocal authority to ensure the representative who visits a child
who is being accommodated as described in sections 120 and 121, has the necessary
skillsto do the job.

This section is based on provision made in section 86A of the Children Act 1989.

Section 123 - Servicesfor children notified to a local authority under section 120 or

121
351.

Section 123 requires a local authority to provide services for children in respect of
whom they have been notified under section 120 or 121. The services must be provided
with aview to promoting contact between the child and their family. Such dutiesarein
addition to any duty to maintain family contact that the local authority for the areain
which the child is accommodated may have under section 39 (duty to maintain family
contact).

Section 124 - Arrangements to assist children to live outside England and Wales

352.

353.

354.

355.

Section 124 provides that a local authority may only arrange for a child in its care to
live outside England or Wales with the approval of the court.

Subsection (3) makes provision about the considerations which a court should havein
mind before making a determination under subsection (1).

Subsections (4) and (5) contain provision to deal with situations where a court may
dispense with consent required under subsection (3), such aswhereit is satisfied that a
child does not have sufficient understanding to give or withhold their consent.

Section 124 also makes provision as to the effect of the court’s approval during an
appeal period and disapplying the section to circumstances in which alocal authority
is placing a child for adoption with his or her prospective adopters.
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This section is based on provision made in paragraph 19 of Schedule 2 to the Children
Act 1989.

Section 125 - Death of children being looked after by local authorities

357.

358.

359.

360.

361.

Section 125 sets out the action that alocal authority must take in the event of the desth
of achild that it is looking after.

This section also contains power for a local authority to arrange for the buria or
cremation of achild who hasdied whilst being looked after (provided that the conditions
set out in subsections (1)(c) and (3) are fulfilled).

The local authority may make such payments as are permitted by provision made in
subsection (1)(d) (provided that the conditions set out in subsection (2) are fulfilled).

Thelocal authority may also seek to recover any costsincurred under this section from
a person with parental responsibility for a child under the age of 16 who has died
(subsections (4) and (5)).

This section is based on provision made in paragraph 20 of Schedule 2 to the Children
Act 1989.

Section 126 — Adults at risk

362.

363.

364.

365.

Section 126 places a duty on a local authority to carry out an investigation where it
suspects that a person isan “adult at risk”.

An adult at risk is one who is experiencing or at risk of abuse or neglect, has needs for
care and support and is unable to protect himself or herself against the abuse or neglect
(or the risk of abuse or neglect) as aresult of those needs. “Abuse” and “neglect” are
defined in section 197(1) (interpretation), and for the meaning of “care and support”
see section 4.

The local authority must make whatever enquiries it thinks necessary to help it decide
whether action should be taken. Such action could include the provision of care and
support under this Act or taking steps to protect the adult under other legislation, such
as the Mental Health Act 1983 or the Mental Capacity Act 2005. The principles in
sections 6 and 7 will apply to the way the local authority exercises its functions under
this section. This means that it must, for example, have regard to the adult’s views,
wishes and feelings as far as reasonably practicable.

If the local authority decides that action should be taken, it is expected that it will
ensure that an action plan is drawn up. Subsection (3) provides that regulations made
under section 54 (care and support plans) must provide for the conclusions of the local
authority’s enquiries (for example, its decision to take the action recorded in the action
plan) to be recorded as part of the adult’s care and support plan.

Section 127 — Adult protection and support orders

366.

367.

368.

Section 127 enables applications to be made to magistrates’ courts for adult protection
and support orders. The purpose of such orders is to enable an authorised officer to
speak in private to a person suspected of being an adult at risk to establish whether he
or she can make decisions freely, to assess whether the person is an adult at risk and to
establish whether any action should be taken, and if so, what action.

Applicationsfor such orders may be made by an authorised officer who isan individual
authorised by the local authority to perform functions under this section. Regulations
can place restrictions on who may be authorised under this section, for example, by
requiring particular qualifications or experience.

When an adult protection and support order is in force the authorised officer, a police
constable (if considered necessary) and any other person specified in the order has the
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power to enter the premises where the suspected adult at risk isliving, for the purposes
set out in subsection (2). Subsection (7) providesthat the constable may use reasonable
force (for example, to gain access to the premises where the adult at risk lives) if such
force is necessary to enable the purposes of the order to be fulfilled.

369.  Subsection (4) sets out the grounds on which an order may be granted. Subsection (5)
sets out what must be specified in every adult protection and support order. Justices of
the peace may also attach other conditions to orders.

Section 128 - Duty to report adults at risk

370.  Section 128 requiresa‘relevant partner’ of alocal authority (as defined in section 162)
to inform the authority if they suspect a person in its areais an adult at risk (or if the
person is in the area of another local authority, to inform that other authority). It also
requires alocal authority to inform another local authority (in Wales or in England) if
an adult they suspect to be at risk isliving or moving to the area of that other authority.

Section 129 - Abolition of local authority’s power to remove personsin need of care
and attention

371.  Section 129 disappliesin relation to Wales section 47 of the National Assistance Act
1948 which gives local authorities the power to remove a person in need of care from
their home.

Section 130 — Duty to report children at risk

372.  Section 130 requires a ‘relevant partner’ of aloca authority (a youth offending team
or arelevant partner as defined in section 162) to inform the authority if they suspect
that a child in its areais a child at risk (or if the child is in the area of another local
authority, to inform that other authority).

373. A child at risk isone who is experiencing or is at risk of abuse, neglect or other kinds
of harm, and has care and support needs. “Abuse’, “harm” and “neglect” are defined in
section 197(1) (interpretation), and for the meaning of “ care and support” see section 4.
Section 130 also requires alocal authority to inform another local authority (in Wales
or in England) if a child they suspect to be at risk is living or moving to the area of
that other authority.

374. Thisis, in part, arestatement of the duty in paragraph 4 of Schedule 2 to the Children
Act 1989.

Section 131 — Guidance about adults at risk and children at risk

375.  Section 131 provides the Welsh Ministers with a power to publish guidance governing
arrangements covered in sections 126, 127, 128 and 130 of the Act. The Secretary of
State must be consulted before such guidance is issued.

Section 132 — The National I ndependent Safeguarding Board

376.  Section 132 (1) providesfor the establishment of a National |ndependent Safeguarding
Board. The Board is referred to within the Act as the National Board. The National
Board's general duties are to provide support and advice to Safeguarding Boards
(established under section 134) to ensure their effectiveness, report on the adequacy
and effectiveness of safeguarding arrangements for children and adults in Wales
and to make recommendations to the Welsh Ministers regarding how to improve
safeguarding arrangements. The National Board must report to the Welsh Ministers
about safeguarding arrangementsin Wales.
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Section 133 — Regulations about the National Board

377.

Section 133 provides that regulations may be made regarding the National Board and
provides examples of the matters that may be addressed in the regulations.

Section 134 - Safeguarding Children Boards and Safeguarding Adults Boards

378.

379.

380.

Section 134 provides that regulations must be made specifying the areas in Wales
where there are to be Safeguarding Children Boards and Safeguarding Adults Boards
(“ Safeguarding Board areas’). These Boards (collectively referred to as* Safeguarding
Boards’) will have those partners set out in subsection (2), all of whom have an interest
in safeguarding children and adults.

After consulting with these partners, the Welsh Ministers must specify in regulations
who will be the lead partner for a Safeguarding Adults Board and who will be the
lead partner for a Safeguarding Children Board. The lead partners must then establish
Safeguarding Boardsin the Safeguarding Board areawhich areto include representative
of its partners (both those mentioned in subsection (2) or specified in regulations made
under subsection (6)(b)).

It is also possible for a Safeguarding Board to include representatives of other persons
or bodies that the Board considers should be represented and who are involved in
activities or have functionsrelating to children or adultsin the Safeguarding Board area
in question.

Section 135 — Functions and procedures of Safeguarding Boards

381.

382.

383.

Subsection (1) sets out the objectives of a Safeguarding Children Board. These are to
protect children inits areawho are experiencing or are at risk of abuse, neglect or other
harm and to prevent children initsareafrom becoming at risk of abuse, neglect or other
harm. “Abuse”, “harm” and “neglect” are defined in section 197(1).

Subsection (2) sets out the objectives of a Safeguarding Adults Board. These are to
protect adultsin its areawho have needsfor care and support and who are experiencing,
or are at risk of, abuse or neglect, and also to prevent adults with needs for care and
support from becoming at risk of abuse or neglect.

A Safeguarding Board is under a duty to achieve its objectives by coordinating and
ensuring the effectiveness of the contributions made by each partner. Regulations must
make further provision regarding the functions of the Safeguarding Boards including
how children or adults can be involved in its work. A Safeguarding Board may co-
operate with another Safeguarding Board and may act jointly with other Safeguarding
Boards. A Safeguarding Children Board and a Safeguarding Adults Board may form
ajoint Board.

Section 136 — Safeguarding Boards: annual plans and reports

384.

Section 136 providesthat a Saf eguarding Board must, before the start of anew financial
year (which ends on 31 March each year), publish an annual plan setting out its
programme of work for the year ahead. Before 31 July each year, a Safeguarding Board
must publish areport on how it hasexercised itsfunctionsin the preceding financial year
which must include an assessment of the extent to which it has implemented proposals
that were set out initsannual plan. The Welsh Ministers may make regulations making
further provision about the form and content of plans and reports under this section.

Section 137 — Supply of information requested by Safeguarding Boards

385.

Section 137 provides that a Safeguarding Board may ask a person or abody to provide
information to it or another person or body that it specifies. The information request
must be madeto a*“ qualifying person or body” and must be for the purpose of assisting
the Safeguarding Board in the exercise of itsfunctions. A “qualifying person or body”
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is defined in subsection (7) and means a person or body whose activities or functions
are considered by the Safeguarding Board to be such that the person or body is likely
to have information relevant to the exercise of a function of the Safeguarding Board.

386. This section provides a statutory gateway to enable persons to lawfully provide
information to Safeguarding Boards when requested. The processing of personal data
in compliance with alegal obligation to which the data controller is subject, other than
an obligation imposed by contract, can provide alawful basisfor processing data under
the Data Protection Act 1998 (see Schedule 1 (paragraph (&) of the first data protection
principle) and Schedule 2, paragraph 3 of that Act).

387. Thequalifying person or body isunder aduty to comply with arequest for information
made by a Safeguarding Board under this section, unless the qualifying person or body
considersthat doing so would be incompatible with their own duties or have an adverse
effect on the exercise of their powersor duties. A qualifying person or body who decides
not to comply with the request must provide the Safeguarding Board which made the
reguest with written reasons for their decision.

Section 138 — Funding of Safeguarding Boards

388.  Section 138 provides that a Safeguarding Board partner may make payments towards
expenditure incurred by the Safeguarding Board. It may also provide staff, goods,
services, accommodation or other resources. The Secretary of State must be consulted
before regulations are made under subsection (3) insofar as the regulations require
payments to be made by the police or probation services in their capacity as
Safeguarding Board partners.

Section 139 — Safeguarding Boards: supplementary

389. A Safeguarding Board must co-operate with the National Board and provide
information to it, if requested by the Nationa Board. Regulations may make
further provision about the functions of Safeguarding Board partners relating to the
Safeguarding Boards on which they are represented. A Safeguarding Board partner is
under a duty to have regard to any guidance given by the Welsh Ministers and each
partner isalso under aduty to take all reasonable stepsto ensure the Safeguarding Board
on which it is represented operates efficiently.

Section 140 — Combined Safeguarding Boards

390.  Section 140 provides that the Welsh Ministers may, by order, require a Safeguarding
Children Board and a Safeguarding Adults Board to combine, creating a single Board.
The Welsh Ministers must consult Safeguarding Board partners to which the proposals
relate, the Secretary of State and other personsthey consider appropriate before making
an order (see section 141).

Section 142 — I nterpretation of Part 7
391.  Section 142 provides definitions of key terms for the purpose of this Part.

Section 143 — Social services functions of local authorities

392.  Section 143 introduces Schedule 2, which contains a list of enactments in which the
social services functions of local authorities are set out and described. The section also
makes provision for the Welsh Ministers to amend the Schedule by adding, removing
or amending entries by way of secondary legidlation.

Section 144 — Directors of social services

393.  Section 144 requires every local authority to appoint a director of social services and
provides that two or more local authorities may appoint a director for both or all of

42


http://www.legislation.gov.uk/id/anaw/2014/4/section/138
http://www.legislation.gov.uk/id/anaw/2014/4/section/138
http://www.legislation.gov.uk/id/anaw/2014/4/section/139
http://www.legislation.gov.uk/id/anaw/2014/4/section/140
http://www.legislation.gov.uk/id/anaw/2014/4/section/140
http://www.legislation.gov.uk/id/anaw/2014/4/section/142
http://www.legislation.gov.uk/id/anaw/2014/4/part/7
http://www.legislation.gov.uk/id/anaw/2014/4/section/142
http://www.legislation.gov.uk/id/anaw/2014/4/section/143
http://www.legislation.gov.uk/id/anaw/2014/4/section/143
http://www.legislation.gov.uk/id/anaw/2014/4/section/144
http://www.legislation.gov.uk/id/anaw/2014/4/section/144

These notes refer to the Social Services and Well-being (Wales)
Act 2014 (c.4) which received Royal Assent on 1 May 2014

those authoritiesif appropriate. The local authority must ensure the adequate provision
of staff to assist the director in delivering his or her functions and the Welsh Ministers
must specify the competencies which a potential director must possess in order to be
appointed to the post, either by means of a code or in regulations made under the Act.
Currently, the competencies a director must possess are contained in guidance issued
under section 7A of the Local Authority Social Services Act 1970.

Section 145 — Power to issue codes

394.  Section 145 givesthe Welsh Ministers power to issue and publish one or more codes of
practice on the exercise of social services functions under the Act. A code may include
guidelines about aims and objectives, as well as imposing requirements with which
local authorities must comply. The Welsh Ministers must publish each code and must
make available any versions of the code which have been revoked or replaced.

Section 146 — | ssue, approval and revocation of codes

395.  Section 146 requires the Welsh Ministers to consult on a draft of any code or revised
code and stipulates that, if the Welsh Ministers wish to proceed with the draft code
following the consultation, it must be laid before the National Assembly for Wales for
40 days. If the National Assembly resolves not to approve the draft code, it cannot be
issued. In the absence of such aresolution, the code is published in the same form in
which it waslaid. The Welsh Ministers may revoke a code in a subsegquent code made
in accordance with this section or by direction; if a code is revoked by direction then
the direction must also be laid before the National Assembly.

Section 147 — Departure from requirementsin codes

396.  Section 147 enables a local authority to exercise its socia services functionsin a way
that does not adhere to the requirements set out in a code, provided that it considers it
has good reason to do so, it has an alternative policy in place, and that policy is set out
in a policy statement issued under this section.

Section 148 — Policy statements: requirements and ancillary powers

397.  Section 148 requires a policy statement issued under section 147 to explain how the
local authority’s policy differs from the requirement in the code, why it is proposing to
do things differently, and when the policy covered in the statement comesin to effect.
The section also stipulates that the statements must be published and that copies must
be sent to the Welsh Ministers.

Section 149 — Directions to require compliance with codes of practice

398.  Section 149 allows the Welsh Ministers to direct alocal authority to comply with the
codeif they consider that the authority’ salternative policy statement will not adequately
deliver itssocial servicesfunctions. Asset out elsewherein this Part, the direction must
be given in writing and may be revoked by alater direction and the local authority must
comply withit.

Section 150 — Grounds for intervention

399.  Section 150 sets out the grounds on which the Welsh Ministers may interveneinalocal
authority’ sexercise of itssocial servicesfunctions. The section contains three grounds,
namely that the local authority:

a) has failed or is likely to fail in the exercise of a duty that is a social services
function;

b) has acted or is proposing to act unreasonably in the exercise of a social services
function; or

43


http://www.legislation.gov.uk/id/anaw/2014/4/section/145
http://www.legislation.gov.uk/id/anaw/2014/4/section/145
http://www.legislation.gov.uk/id/anaw/2014/4/section/146
http://www.legislation.gov.uk/id/anaw/2014/4/section/146
http://www.legislation.gov.uk/id/anaw/2014/4/section/147
http://www.legislation.gov.uk/id/anaw/2014/4/section/147
http://www.legislation.gov.uk/id/anaw/2014/4/section/148
http://www.legislation.gov.uk/id/anaw/2014/4/section/148
http://www.legislation.gov.uk/id/anaw/2014/4/section/149
http://www.legislation.gov.uk/id/anaw/2014/4/section/149
http://www.legislation.gov.uk/id/anaw/2014/4/section/150
http://www.legislation.gov.uk/id/anaw/2014/4/section/150

400.

These notes refer to the Social Services and Well-being (Wales)
Act 2014 (c.4) which received Royal Assent on 1 May 2014

¢) isfailing or islikely to fail to perform a social services function to an adequate
standard.

This section isderived, in part, from section 7D of the Local Authority Social Services
Act 1970 (which applies in relation to a local authority’s exercise of its adult social
services functions). However, the grounds for intervention are wider than those that
are currently available in respect of alocal authority’s exercise of its social services
functionsinrelation to adults. They reflect, instead, the broader groundsfor intervention
that currently apply in relation to a local authority’s exercise of its socia services
functions in respect of children (under sections 496 to497B of the Education Act 1996
and section 50 of the Children Act 2004). These broader grounds for intervention will
now apply in relation to alocal authority’ s exercise of al its socia services functions,
irrespective of whether those functions are to be exercised in relation to adults or to
children.

Section 151 —Warning notice

401.

Section 151 permits the Welsh Ministers to give a warning notice to alocal authority
if they are satisfied any of the grounds in section 150 exist. Subsection (2) requires
the notice to specify the grounds for intervention, the reasons why the Welsh Ministers
consider the grounds to exist, the action the local authority must take to deal with the
grounds, the period within which the action must be taken and the action the Welsh
Ministerswill be minded to takeif thelocal authority does not take the required action.
Subsection (3) contains requirements for the Welsh Ministers to notify the National
Assembly for Wales of the actions they have taken under this provision.

Section 152 — Power of Welsh Ministersto intervene

402.

403.

404.

405.

Section 152 provide the Welsh Ministerswith apower to intervenein alocal authority’s
exercise of its social services functions if a warning notice has been given and the
authority has not taken the required action (subsection (2)).

Subsection (3) provides the Welsh Ministers with a power to intervene in the exercise
of a local authority’s social services functions without serving a warning notice in
accordance with section 151 where the Welsh Ministers are satisfied that one or more
of the grounds set out in section 150 exist and have reason to believe that there are
health and safety grounds that require urgent intervention or that the local authority is
unlikely to be able to comply or secure compliance with the warning notice.

Subsection (5) requires the Welsh Ministers to keep under review the circumstances
which have given them the power to intervene.

Subsection (4) and (8) contain requirements for the Welsh Ministers to advise the
National Assembly for Wales of the actions they have taken in relation to the exercise
of their power under this section and to keep the Assembly appraised of those matters.

Section 153 — Power to require a local authority to obtain advisory services

406.

Section 153 providesthat where the Welsh Ministers have the power to intervene under
section 152 they may direct the local authority (in respect of whose exercise of its
social services functions they are intervening) to enter in to a contract with a specified
person or body (or aperson or body falling within a specified class) to provide specified
services of an advisory nature. The direction may require the contract with that person
or body to contain specified terms and conditions (subsections (3) and (4)).

Section 154 — Power to require performance of functions by other personson
behalf of authority

407.

Section 154 providesthat where the Welsh Ministers have the power to intervene under
section 152, they can direct the local authority to ensure the functions in respect of
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which they deem intervention to be necessary are to be delivered by another person.
The direction may require the contract with that other person to contain specified terms
and conditions (subsection (3)).

Section 155 — Power to require performance of functions by Welsh Ministers or
nominee

408.  Section 155 providesthat where the Welsh Ministers have the power to intervene under
section 152 they can direct the functions in respect of which they deem intervention to
be necessary are delivered by themselves or by aperson nominated by them. Subsection
(3) clarifies that the local authority must comply with any instructions given by the
Welsh Ministers or their nominee.

Section 156 — Power to direct exercise of other social services functions

409.  Section 156 enables adirection issued under section 154 or 155 to relate to other social
services functions in addition to those to which the grounds for intervention relate,
where the Welsh Ministers have determined that it is expedient to do so. Subsection (2)
contains an example of the matters to which the Welsh Ministers may have regard in
deciding whether a direction should apply to additional social services functions.

Section 157 — General power to give directions and take steps

410.  Section 157 providesthat where the Welsh Ministers have the power to intervene under
section 152, they have ageneral power to give directions or take any other stepsin order
to deal with the grounds for intervention.

Section 158 — I ntervention: duty to report

411.  Section 158 reguires the Welsh Ministers to lay before the National Assembly for
Wales any direction they make under section s153, 154, 155, or 157 and to keep the
National Assembly appraised of the steps taken by the local authority to comply with
the direction.

Section 159 — Directions

412.  Section 159 containsgeneral provision about directions and instructions under Part 6. It
requiresalocal authority, or an officer of an authority, that is subject to such adirection
or instruction to comply with it and sets out the manner in which a direction may be
enforced.

Section 160 — Duty to co-operate

413.  Section 160 requires a local authority to co-operate and give assistance to the Welsh
Ministers (and or to any person listed in subsection (2)) when they are exercising
functions in accordance with this Part of the Act.

Section 161 — Powers of entry and inspection

414.  Section 161 givesthe persons specified in subsection (2) apower to enter local authority
premises and to inspect and take copies of any records or other documents kept by
the local authority, and any other documents containing information relating to the
authority which the person considers relevant to the exercise of his or her functions
under Part 8 of the Act.

415.  This power includes a power to inspect and copy documents containing information
about private individuals. The power is subject to the following limitations:

a) it canonly be exercised in alocal authority premises,
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b) it applies only to records and documents kept by the local authority (and does not
apply to records or documents kept by private individuals); and

c) itisexercisableonly if the person exercising the power considers the information
isrelevant to the exercise of his or her functions under Part 8 of the Act.

The power provided by this section is not intended to be exercised in order to obtain
access to documents held by private individuals (in the unlikely event they hold
documents which fulfil the criteria).

Section 162 — Arrangements to promote co-operation: adults with needsfor care
and support and carers

417.

418.

4109.

420.

Section 162 provides that a local authority must make arrangements to promote
cooperation between the local authority, each of the authority’ s ‘ relevant partners’ and
other bodieswho are engaged in activities relevant to adultsin need of care and support
and carers in need of support. The local authority must also make arrangements to
promote co-operation between the officers of the authority. The arrangements are to
be made with a view to improving the well-being of adults with needs for care and
support and carers. Arrangements also need to focus on improving the quality of care
and support and protecting adults who are experiencing or at risk of abuse or neglect.

All relevant partners may provide staff, goods, services, accommodation, establish and
maintain apooled fund and share information with one another. A ‘ pooled fund’ ismade
up of contributions from the authority and the relevant partners out of which payments
can be made in the discharge of functions. The local authority and its relevant partners
must also have regard to any guidance given by the Welsh Ministers.

This provision for adults and carers mirrors the existing provisions of the Children Act
2004 in relation to children. Section 25 of the 2004 Act enables relevant partners as
defined in that Act to establish and maintain a pooled fund or provide staff, goods and
support to another partner for the purposes of the cooperation arrangements under that
section.

An example where a pooled fund may be used to benefit adults could include the
funding of additional health support workers to support people recovering from
substance misuse or the development of an information and support service for carers.

Section 163 — Arrangements to promote co-operation: children

421.

Section 163 makes amendments to section 25 of the Children Act 2004 (co-operation to
improve well-being: Wales). These amendments are made to ensure the existing duty in
the 2004 Act to make arrangements to promote co-operation to improve the well-being
of children is aligned with the new duty in section 162 of this Act (Arrangements to
promote cooperation: adults with needs for care and support and carers). In particular,
the definition of “well-being” in section 2 of this Act is imported into section 25 of
the 2004 Act in place of the current definition, together with a new definition of " care
and support”.

Section 164 — Duty to co-operate and provide information in the exercise of social
services functions

422.

Section 164 provides that if the local authority requests the cooperation of, or
information from, a relevant partner in exercising its socia services functions, the
relevant partner must do so unless it is incompatible with its own duties or would
otherwise have an adverse effect on its own functions. The relevant partner refusing
to co-operate or provide information must give written reasons to the local authority
explaining itsdecision to refuse. The section also requires|ocal authorities and relevant
partners to have regard to any guidance issued by the Welsh Ministers.
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Section 165 — Promoting integration of care and support with health services etc

423.

424,

Section 165 provides that a local authority must exercise its social services functions
with aview to integrating care and support provision with health provision and health-
related provision where this would promote, in its area, the well-being of children,
adults with needs for care and support and carers with needs for support and contribute
to the prevention or delay of care and support needs and support needs or improve the
quality of care and support and support including the outcomes to be achieved.

“Care and support provision”, “health provision” and “health-related provision” are
defined in subsections (2), (3) and (4) respectively.

Section 166 — Partnership arrangements

425.

426.

Section 166 enablesthe Welsh Ministersto make regul ations which specify partnership
arrangements to be made between local authorities or between local authorities and
Local Health Boards. The partnership arrangements are for carrying out social services
functionsor LHB or NHS Trust functions. The regulations must specify the form of the
partnership arrangement and must make provision for the operation and management
of the arrangement and for sharing information.

Local authorities and LHBs can establish formal partnerships with or without pooled
budgets under existing legidation. Section 33 of the National Health Service (Wales)
Act 2006 allows NHS bodies and local authorities to develop formal partnerships and
enables the partners to delegate functions from one to another with certain restrictions.
The powers in this section will enable the Welsh Ministers to direct partnership
arrangements at local, regional and national level in Wales. There are some services,
for example, which need to be commissioned and provided at the regional or national
level because the numbers of people who would benefit from such services are small
and their needs very complex.

Section 167 — Resources for partnership arrangements

427.

Section 167 provides that a local authority and a LHB may pay towards the
establishment and operation of partnership arrangements by making payments directly
orinto a‘pooled fund’. They may aso provide staff, goods, services, accommodation
and other resources for the partnership or in connection with it. Regulations may make
further provision about the funding of partnership arrangements.

Section 168 — Partnership boards

428.

Section 168 provides that regulations may be made that require a Partnership Board
to be established in respect of partnership arrangements made under regul ations under
section 166. The regulations may provide for the membership of the Board; payment of
remuneration; Board objectives and functions; procedures; and reporting arrangements.

Section 169 — Guidance about partnership arrangements

429.

Section 169 provides the Welsh Ministers must issue guidance about partnership
arrangements and that Partnership Board members and others entering into partnership
arrangements must have regard to any such guidance and to the statement of well-being
outcomes issued by the Welsh Ministers under section 5.

Section 170 — Adoption service: joint arrangements

430.

Section 170 providesfor joint working arrangements to be madein relation to adoption
services. An adoption service is defined in section 2(1) of the Adoption and Children
Act 2002 by referencesto the services maintained by alocal authority under section 3(1)
of that Act. Section 170 inserts a new section 3A in to the Adoption and Children
Act 2002. The effect is to alow the Welsh Ministers to direct two or more local
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authoritiesto work together to provide specified aspects of their adoption service. Such
joint arrangements may direct the establishment of a pooled fund, specify staffing and
accommodation arrangements, direct the establishment of an adoption panel and the
processes to follow for resolving disputes and complaints.

Section 171 — Complaints about social services

431.

432.

433.

434,

435.

Section 171 gives regulation making powers to the Welsh Ministers to establish
procedures for making complaints about social services. These will replace the current
provisions about complaints procedures for Welsh local authority social services under
sections 114 and 115 of the Health and Social Care (Community Health and Standards)
Act 2003, which are disapplied in so far asthey relate to Wales.

Subsection (1) gives the Welsh Ministers the power to make regulations about the
consideration of complaints relating to local authority social services. It sets out the
types of complaints for which the regulations may make provision. These include
complaints about the provision of services by alocal authority or other person under a
partnership arrangement made by the authority under section 33 of the National Health
Service (Wales) Act 2006, or section 75 of the National Health Service Act 2006 in
relation to the functions of an NHS body, so far asexercisablein relation to Wales. The
intention isthat a person receiving both health and social servicesfrom alocal authority
under such an arrangement will be able to complain to that local authority even if the
complaint is about health services which it provides.

Subsection (2) allows the regulations to make provision about the person or body who
will consider acomplaint. It isenvisaged that thisrolewill be giventothelocal authority
concerned, and that the first stage of the process will be for the authority to attempt to
resolve the matter informally. If this attempt is unsuccessful, this may be followed by
aformal investigation.

Subsection (3) provides for complaints, or any matter raised by a complaint, to be
referred elsewhere. It makes specific provision enabling the Welsh Ministersto provide
in regulations that matters may be referred to the Public Services Ombudsman for
Wales (“the Ombudsman”) to consider under the Public Services Ombudsman (Wales)
Act 2005. This is intended to raise awareness amongst complainants of their right to
complain to the Ombudsman. The regulations may also provide that the complaint or
matter raised by the complaint may be referred to any other body so that it can decide
whether to take any action.

Subsection (4) prevents the regul ations from making provision about the consideration
of complaints and representations which are capable of being made under sections
174 or 176 of this Act. A separate procedure is being maintained under section 174
for complaints and other representations relating to specified groups of children and
young people. (This reflects a distinction that currently exists between the complaints
which may be considered under the Health and Social Care (Community Health and
Standards) Act 2003 and the representations which may be considered under Part 111 of
the Children Act 1989, those provisions being largely re-stated in this Act).

Section 172 — Complaints about social services: supplementary

436.

Section 172 sets out further examples of the kind of provision that may be made
in regulations under section 171. Subsection (2) provides that the regulations may
specify such matters as who may make a complaint and to whom it may be made,
the kinds of complaints which may or may not be made, and the procedure for
making and considering a complaint. The regulations may require the making of a
payment in relation to the consideration of a complaint (subsection (3)). Subsection
(4) provides that the regulations may make provision requiring persons or bodies
handling complaints to make information available to the public about the procedures
to be followed under the regulations. The regulations may authorise the production
or disclosure of information or documents (subsection (5)). Where it would not
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be possible, owing to common law duties of confidentiality, to disclose relevant
information about a complaint to the body which isto consider it under the regulations,
or to the body to which a complaint is to be referred for consideration under other
provisions, the regulations may make the disclosure lawful. Thiswill not override the
specific protections of the Data Protection Act 1998, which prohibit the disclosure of
information relating to an individual without the consent of that individual unless the
disclosure is necessary for one or more of the reasons specified in the Data Protection
Act.

Subsection (6) provides that regulations made under section 171 may make provision
for situations in which a complaint raises matters which fall to be considered both
under the regulations and also under another complaints procedure. The regulations
may, for example, allow the complaint to be made under the regulations and provide
that those aspects of the complaint which raise matters considered under the other
complaints procedure are to be treated as having been raised in acomplaint made under
that procedure (e.g. the regulations may provide that a complaint may be made under
section 171 about both NHS and local authority social services, and that those elements
of the complaint that relate to NHS services are to be treated as having been raised in
a complaint made under the NHS complaints procedure). In this way, the complainant
will be able to make his or her complaint to a single body, instead of having to make
two separate complaints, and a single complaint will be able to trigger two separate
complaints procedures. It is envisaged that the two procedures will then operate in
parallel, asfar as possible, so they appear to the complainant to be a single procedure.

Section 173 — Assistance for complainants

438.

Section 173 provides that regulations may be made that require local authorities to
assist people making a complaint under regulations made under section 171. The
regulations may require local authoritiesto provide advocacy servicesto enable people
to make complaints and may specify different groups or types of persons who should
be provided with such assistance. The purpose of this provision is to enable the Welsh
Minsters to target the assistance at groups who are identified as having the greatest
need for advocacy and other support. The regulations may also include provision about
publicising any arrangements for the provision of such assistance.

Section 174 — Representations relating to certain children etc

439.

Section 174 requires a local authority to establish a procedure for considering
representations that relate to certain children and young people and those who ook
after them. It replicates to alarge extent the provisions of section 26(3) to (3C) of the
Children Act 1989 which are to be disapplied in relation to Wales. The representations
that may be considered under this procedure fall into three categories:

a) Representations about the following local authority functions relating either to
children looked after by the local authority or to children who are not looked after
but who may have needs for care and support:

i. functions exercisable under Parts 3 to 6 of this Act (other than functions
which are exercisable in relation to a child as a carer);

ii. functions exercisablein relation to a child under Part 7 of this Act, and;

iii. functions under Part 4 or 5 of the Children Act 1989 but specified in
regulations.

Such representations may be made by the persons listed in subsection (3).

b) Representations about local authority functions under section 14F of the Children
Act 1989 which have been specified in regul ations. Section 14F providesthat local
authorities must make arrangements for the provision within their area of special
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guardianship support services (such as counselling, advice and information). Such
representations may be made by the persons listed in subsection (4).

C) Representations about local authority functions under the Adoption and Children
Act 2002 which have been specified in regulations and that are made by persons
specified in subsection (5).

Subsection (6) requires the local authority to ensure that the procedure it establishes
under this section guarantees that representations will be considered by at least one
person who is not amember or officer of the local authority concerned and that one or
more such persons will also participate in any subsequent discussions about the action
to be taken. Thisisto ensure there is a sufficient degree of independence built into the
process to ensure that the views of potentially vulnerable children and young people
are given adequate weight. The regulations can disapply this requirement in situations
where representations are being considered or discussed for the purposes of trying to
resolve mattersinformally (see subsection (8)). Subsection (9) requiresalocal authority
to publicise the procedure it establishes under this section.

Section 175 — Representations relating to certain children etc: further provision

441.

442.

Section 175 requires a local authority, in considering representations, to comply with
the requirements imposed on it under sections 174(6) to (8) (procedural requirements
and the requirement for representations to include consideration by a person who is
not a member or officer of the local authority concerned). The Welsh Ministers may,
by regulations, require the local authority to monitor the steps it has taken to ensure
compliance.

A local authority must have regard to the findings of the person who considered the
representations considered under section 174, and must notify the person who made
the representation, the person to whom the representation relates (if different), and any
other person who appears to the authority to be likely to be affected, about the local
authority’ s decision and its reasons for that decision. Where the representation relates
to, or appearsto directly affect a child they must be notified about the local authority’s
decision and proposed actions if they have sufficient understanding.

Section 176 — Representations relating to former looked after children etc

443.

445,

Section 176 requires a local authority to establish a procedure for considering
representations by certain categories of children and young persons about the discharge
of its functions under Parts 3 to 7 of the Act, in relation to those children and young
persons. It replicates, to alarge extent, the provision currently contained in section 24D
of the Children Act 1989, which isto be disapplied in relation to Wales.

The children and young persons whose representations may be considered under this
procedure are those who are described in the Act as category 2, 3, 4, 5 or 6 young
persons (see notes to section 104 of the Act). They are essentially older children (aged
16 or 17) who are looked after or were formerly looked after by alocal authority and
young people (aged 18 or older) who are generally care leavers. A child looked after
by alocal authority is defined in section 74 of the Act as a child who is in the local
authority’ scare or who is provided with accommodation by the authority inthe exercise
of specified social services functions.

The Welsh Ministers have the power to make regulations which may impose
requirements about the procedure that must be established by the local authority under
this section and specify time limits for the making of representations. A local authority
isunder aduty to give publicity to the procedure which it establishes under this section
and must comply with any procedural requirements set out in the regulations.
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Section 177 — Further consideration of representations

446.

447.

448.

Section 177 provides that regulations may be made about the further consideration of
representations (including complaints) which have been considered by alocal authority
under section 174 or 176. This replicates the provision contained in section 26ZB of
the Children Act 1989.

Subsections (2) and (3) provide examples of the kind of provision which may be
contained in these regulations.

Subsection (4) provides that the regulations may allow a representation, or any matter
raised by a representation, to be referred elsewhere. The regulations may allow a
representation or matter to be referred to the Ombudsman so that he or she can consider
whether to investigate it under the Public Services Ombudsman (Wales) Act 2005. The
regulations may also allow a representation to be referred to any other body so that it
can decide whether to take any action.

Section 178 — Assistance for persons making representations

4409,

Section 178 provides that a local authority is under a duty to make arrangements to
provide assistance to children who make representations under sections 174 and 176
respectively. The local authority must give publicity to these assistance arrangements.
This provision replicates the provision in section 26A of the Children Act 1989 (which
isto bedisappliedin relation to Wales). The assistance provided under this section must
include assistance by way of representation and will therefore provide for advocacy
support in the making of representations. Thisisin order to assist vulnerable children
and young personsto maketheir representations. Regulations must be made about these
arrangements for assistance. The regulations must require local authorities ensure that
certain people or categories of people are prevented from providing the assistance. The
regulations may also impose other regquirements, such as a duty on the local authority
to monitor the steps it takes to comply with the requirements imposed by or under
section 178.

Section 179 — I nvestigation of complaints about privately arranged or funded social
care and palliative care

450.

Section 179 gives effect to Schedule 3 of this Act. This inserts a new Part 2A, Part
2B and Schedule 3A in to the Public Services Ombudsman (Wales) Act 2005 which
gives the Ombudsman powers to investigate complaints about certain kinds of social
care and palliative care.

Section 180 — I ndependent advocacy services for complaints about privately
arranged or funded palliative care

451.

Section 180 amends section 187 of the National Health Service (Wales) Act 2006
(the 2006 Act). Section 187 of the 2006 Act places a duty on the Welsh Ministers
to arrange the provision of independent advocacy services (that is, services providing
assistance to individuals making or intending to make complaints) in relation to
complaints about certain specified heath services. The amendments to section 187
of the 2006 Act require independent advocacy services to be arranged, in addition,
for (i) complaints made under procedures operated by independent palliative care
providers, and (ii) complaints made to the Public Services Ombudsman for Wales
under the Public Services Ombudsman (Wales) Act 2005 (the 2005 Act) in relation to
independent palliative care providers. The meaning of the term “independent palliative
care provider” is set out in the 2005 Act (as amended by Schedule 3 to this Act).

Section 181 — Provision of advocacy services

452.

Advocacy servicesmay be provided by alocal authority in arange of different contexts
and under different provisions of the Act. They may be provided by alocal authority in
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accordance with its duty under section 178 of the Act (Assistance for persons making
representations) or in accordance with regulations made under section 173 (Assistance
for complainants). Advocacy services may also be provided as a means of meeting a
person’s needs for care and support (see section 34(2)(e)). Advocacy services may,
in addition, be arranged by alocal authority as a means of fulfilling its duties under
section 15 (Preventative services) and section 17 (Provision of information, advice and
assistance).

Section 181 enables the Welsh Ministers to make regulations which impose an
additional duty on local authorities to provide advocacy services to people who need
care and support. The regulations can set out the people to whom such services should
be offered and detail the specific circumstances in which those services are to be made
available. Regulations made under this section will be used to target persons with needs
for care and support in circumstances where the provision of an advocate will assist a
person to articulate their views and their needs. It could be exercised, for example, to
requirelocal authorities to provide advocacy servicesto a person who is being asked to
consider moving into residential care or to otherwise change accommodation, perhaps
because of a home closure or other financial decision taken by the local authority.

The regulations may aso place a duty on local authorities to publicise their
arrangements for making advocacy services available, so as to make sure that uptakeis
not hindered by alack of clarity or understanding of what is available. This provision
supplements the duties placed on local authorities under section 17 to establish an
information, advice and assistance service to provide people with information and
advice relating to care and support, along with assistance in accessing it.

Section 182 - Provision of advocacy services. restrictions

455.

Section 182 placesrestrictions on the purposes for which regulations under section 181
may require advocacy services to be provided. These restrictions prevent regulations
under section 181 from imposing a duty on local authorities to provide advocacy
services where there is already a requirement to provide advocacy services for that
purpose, whether under this Act or in current legidation. The aim is to avoid multiple
advocatesbeing assigned to anindividual for the same purpose, and to avoid duplication
in the provision of advocacy services. Subsection (2) provides that where advocacy
services are being provided under sections 15, 17, 35, 36, 37 or 38 of this Act any
obligation imposed by regulations under section 181 to provide advocacy servicesin
respect of the same matterswill not apply. Where advocacy services are to be provided
under more than one provision of the Act it will usually be best practice for these
servicesto be provided by asingle advocate. Thisapproach will also belessburdensome
on local authorities.

Section 183 — Publicising advocacy servicesin care homes

456.

Access to an advocate is considered to be particularly important for people who fund
their own carein a care home, as they may not be supported by a social worker or have
contact with other services provided by alocal authority. Section 183 amends section 22
of the Care Standards Act 2000 to provide suitable safeguards in this regard. Thisis
done by providing the Welsh Ministers with powers to place an obligation by way
of regulations on registered providers and managers of care homesin Wales to make
arrangements for persons accommodated within such establishments to be made aware
of any advocacy services that may be available to them under section 181 of this Act.

Section 184 — Research and provision of information

457.

Section 184 sets out the powers of the Welsh Ministers, local authorities and Local
Health Boardsto conduct, commission or assist in the conduct of research into specified
matters. Additionally it places requirements on local authorities, LHBs and voluntary
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organisations to provide information to the Welsh Ministers within certain defined
parameters.

This section to a large extent mirrors the approach in section 83 of the Children Act
1989 and, in relation to children, is a partia re-statement of that provision.

This section enables the Welsh Ministers to require loca authorities, LHBs and the
lead partner of a Safeguarding Board (prescribed by regulations under section 134)
to provide them with information. The Welsh Ministers can also require voluntary
organisations to provide information about adults that they accommodate. The
equivalent power of the Welsh Ministers in the case of children accommodated by
voluntary organisationsisin section 83 of the Children Act 1989.

The Welsh Ministers can request information from local authorities that identifies
individual children (see subsection (9)). However, this is only if the information is
needed to inform the review and development of policy and practice relating to the
well-being of children, or for the conduct of research about the well-being of children.
Identifying information may be needed so that the Welsh Ministers can match data
received from a number of sources, and can then assess the data more meaningfully.
For example, children’ seducational attainment datamay sometimesincludeidentifying
information such as pupil reference numbers. The Welsh Ministers, in the context of
developing policy and practice relating to the well-being of children, may wish to
consider the educational attainment of certain cohorts of children, such as |looked after
children. Information about children may also be used to inform the Wales Children
in Need Census. Details of individual children are not included in such reports and
their data is processed securely by the Welsh Ministers in accordance with the Data
Protection Act 1998.

TheWelsh Ministersmust lay asummary of theinformation provided to them under this
section in an annual report to the National Assembly for Wales, but that summary must
not contain any information that identifiesachild or that allows achild to be identified.

Section 185 - Adultsin prison, youth detention accommodation or bail
accommodation etc

462.

463.

464.

465.

Section 185 makes provision as to the ordinary residence, for the purposes of this Act,
of adults detained in prison or in youth detention accommodation or who are required
to reside at “approved premises’ or at other premises as a result of a condition of bail
in criminal proceedings. These adults are to be treated for the purposes of this Act as
ordinarily resident in the local authority areain which they are detained or required to
reside.

This means that it is the local authority in whose area the prison, youth detention
accommodation, approved premises or other premises are located that will be
responsible for undertaking assessments and for providing care and support to meet
eligible needs for the adults detained or required to reside there. An adult’s previous
ordinary residence will not be a consideration.

If, therefore, it appears to alocal authority that an adult in prison, in youth detention
accommodation or resident in approved premises or other premises in its area may
have needs for care and support, the duty to undertake an assessment in accordance
with section 19 will apply. Where such an adult has needs which satisfy the eligibility
criteria, there may be a duty to meet those needs.

This section and section 187 disapply certain provisions of this Act in relation to an
adult who is detained in prison or in youth detention accommodation or who is required
to live in approved premises. If aprovision is not disapplied or modified, it will apply
in the sameway asto any other adult resident in thelocal authority’ sarea. For example,
charging arrangementsfor care and support for adultswho are detained will be the same
asfor other adults resident in the area.
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Subsections (4), (5) and (6) set out the sectionswhich are disapplied in relation to adults
who are detained in prison or youth detention accommodation or who are residing in
approved premises.

Subsection (7) contains a signpost to section 187 which contains further modifications
of the provisions of this Act to both children and adults who are detained or residing
in approved premises.

The terms “approved premises’, “bail in criminal proceedings’, “prison” and “youth
detention accommodation” are defined in section 188.

Section 186 - Children in youth detention accommodation, prison or bail
accommodation etc

4609.

470.

471.

472.

473.

474.

This section makes provision in relation to children who are detained in youth detention
accommodation or in prison, or who are required to reside at “ approved premises’ or at
other premises as aresult of a condition of bail in criminal proceedings. Such children
will often have an established relationship with their local authority, so in order to
ensure continuity of care, that local authority will generally be responsible for carrying
out any assessments, meeting any needs, etc. required under thisAct (unlikethe position
for adults who are detained in youth detention accommaodation or in prison, or who are
required to reside at approved premises or at other premises as a result of a condition
of bail in criminal proceedings).

A child may belooked after by alocal authority in accordance with an order made under
the Children Act 1989 (section 31) or immediately before being convicted may have
been receiving services from alocal authority under Part 4 of this Act. The provision
made by this section recognises the continuing responsibilities of the local authority in
which such achild isordinarily resident (whether under this Act, or under the Children
Act 1989).

However, in the case of achild who is detained in youth detention accommodation or in
prison in Wales, or who isrequired to reside at approved premises or at other premises
as aresult of acondition of bail in criminal proceedingsin Wales, and:

a) whoisnot ordinarily resident in Wales, and

b) for whom no specific provisionismadewithin these provisions (or within sections
21, 37 and 38),

it isthe local authority in whose area the child is detained or required to reside that is
under a duty to carry out any assessment required by this Act, to meet any needs etc.

A child detained in youth detention accommodation or in prison or required to residein
approved premises or other premisesis defined asa“relevant child” by subsection (1).

Subsection (2) makes it clear that if arelevant child has been receiving services from
their home local authority under Part 4 of this Act, or is a looked after child or is
ordinarily resident in alocal authority in Wales, then he or she will be treated as though
they are within the area of their home local authority. It is that home local authority
that will be responsible for undertaking any assessment of needs under this Act, for
meeting needs etc.

Subsections (3) and (4) disapply certain provisions of this Act in respect of a
child detained in youth detention accommodation or in prison or required to reside
in approved premises. This is necessary to ensure the balance of responsibilities
for such a child is adjusted to take account of their detention or the residence
requirement. For example, section 81 (Ways in which looked after children are to be
accommodated and maintained), is disapplied because arelevant child will be provided
with accommodation.
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Subsection (5) disapplies section 119 (Use of accommodation for restricting liberty)
in relation to children who have been convicted of an offence and detained in youth
detention accommaodation or prison or required to reside in approved premises, or who
are remanded to youth detention accommodation in accordance with section 91 of the
Legal Aid, Sentencing and Punishment of Offenders Act 2012.

Subsections (6) and (7) contain provision about children who are detained in youth
detention accommodation or in prison or who are required to reside in approved
premises and who were, immediately before conviction, provided with accommodation
by alocal authority in England in accordance with section 20 of the Children Act 1989.
Thelocal authority in England which provided the child with such accommodation will
retain responsibility for the child in accordance with section 23ZA of the Children Act
1989 and with the regulations made under that section. Accordingly, if such a child
reguires care and support whil st detained in youth detention accommodation or in prison
or required to reside in approved premises, it will be their “home” local authority who
will be responsible for the provision of such care.

Subsection (8) contains a signpost to section 187 which contains further modifications
of the provisions of this Act to both children and adults who are detained or residing
in approved premises.

The terms “approved premises’, “bail in crimina proceedings’, “prison” and “youth
detention accommodation” are all defined in section 188.

A child who, immediately before conviction and detention or being required toresidein
approved premisesin Wales, was being looked after by alocal authority in England (in
accordance with section 31 of the Children Act 1989) will remain the responsibility of
thelocal authority that last looked after them. Their looked after status continues and the
local authority in England, which is the responsible local authority for the purposes of
the Children Act 1989, will continueto be responsiblefor any care and support the child
requires whilst detained in youth detention accommodation or in prison or required to
reside in approved premisesin Wales.

The responsibilities of such achild’ s*“home” local authority are set out in the Children
Act 1989 (applying the judgement in the case of R. (on the application of the Howard
League for Penal Reform) v the Secretary of State for the Home Department and the
Department of Health (CO/1806/2002) (the “Munby judgement”)).

The obligations and powers of the local authority in Wales in whose area the prison,
youth detention accommodation or approved premises are located, to undertake an
assessment of needs, or to provide care and support, to such children are disapplied by
sections 21(8), 37(6) and 38(4) of thisAct.

Section 187 - Personsin prison, youth detention accommodation or bail
accommodation

482.

483.
484.

485.

Section 187 disapplies certain provisions of the Act to persons detained in prison, youth
detention accommodation or who are, having been convicted of an offence, required to
residein “approved premises’. The provisions which are disapplied by this section are
disapplied in relation to both children and adults.

Subsection (1) prevents such a person being a carer for the purposes of this Act.

Subsection (2) prevents such a person receiving a direct payment in accordance with
regulations made under sections 50 and 51 towards the costs of meeting that person’s
eligible needs for care and support.

Subsection (3) makes clear that such persons may not expressapreferencefor particular
accommodation (in accordance with section 57) except where such a person is being
released.
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Subsection (4) makes clear that a local authority’s duty to protect a person’s property
(in accordance with section 58) does not apply to people in prison, youth detention
accommodation or resident in approved premises.

Section 188 — Interpretation of sections 185 to 187

487.

488.

Section 188 is an interpretation section which defines relevant terms used in sections
185to 187.

Subsection (2) provides that if a person is temporarily absent from prison, youth
detention accommaodation, approved premises or other premises they are deemed to be
detained or subject to a residence requirement for this period of time. This means, for
example, that if a person is temporarily away from their place of detention in order to
receive treatment at a hospital in another local authority area, the local authority which
isresponsible for the provision of their care and support will not be affected.

Section 189 — Provider failure: temporary duty on local authority

489.

490.

491.

492.

493.

494,

495.

496.

Section 189 imposes a new duty on a local authority in Wales to take action in the
event that aperson registered under the Care Standards Act 2000 (a*“ registered person”)
becomes unable to provide the accommodation or services that it normally provides
within the area of the local authority as aresult of business failure.

In such circumstances, the local authority has a temporary duty to meet the needs of
the adults for whom the registered person was providing accommodation or services.
The duty to provide such serviceslasts only for aslong asthe local authority considers
it necessary.

Subsections (4) to (7) contain provision about the authority’ sability to charge or recover
costs from another local authority for the provision of services provided as a result of
the temporary duty imposed by subsection (2).

Subsection (8) makes provision about how disputesregarding application of thissection
should be resolved. The procedure referred to in this subsection applies only where the
local authoritiesinvolved in the dispute are within Wales. Any dispute which involves
alocal authority or Health and Socia Care Trust from outside Waleswill be dealt with
in accordance with the requirements set out in Part 1 of and Schedule 1 to the Care
Act 2014.

Part 1 of the Care Act 2014 also places atemporary duty on alocal authority in Wales
to take action to meet adults' needs for care and support (or support) in the event that
a registered person becomes unable to provide accommodation or other services as a
result of business failure, where those adults have been placed in the area of a Welsh
local authority by:

a) alocal authority in England;
b) alocal authority in Scotland;
¢) aHealth and Socia Care Trust in Northern Ireland.

Accordingly, local authoritiesin Wales will be placed under the same temporary duty
in respect of persons within their areawho are in accommodation or receiving services
arranged by (or asaresult of adirect payment provided by) local authoritiesin England
or Scotland or by aHealth and Social Care Trust in Northern Ireland.

The Care Act 2014 aso contains provisions to deal with disputes about such cross-
border placements.

The temporary duties imposed in the event of abusinessfailure by this Act (and by the
Care Act 2014) only apply in relation to services or accommodation provided for adults.
A number of statutory safeguards are already in existencein the event of thefailure of a
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provider which is meeting achild’ sneedsfor care and support (or support) by providing
services or accommodation (for example provision is made under the Children Act
1989 and in secondary legislation which sets out the requirements for continuity in the
provision of care and care settings).

Section 190 — Provider failure: exception to temporary duty

497.

Section 190 sets out the exceptions to the temporary duty imposed by section 189. The
Welsh Government is working with other UK administrations to establish a coherent
approach to safeguarding vulnerable people in the event of business failure. Section
190 makes it clear that a local authority is not required to meet needs as outlined in
section 189 prior to business failure being established.

Section 191 — Provider failure: supplementary

498.

Section 191 provides for additional matters in relation to the new duty at section 189.
In particular, subsection (7) requires the Welsh Ministers to make regulations for the
purposes of this section and section 189 to specify what is meant by “business failure”
and “being unable to do something because of businessfailure’.

Section 192 — Amendment of the National Assistance Act 1948

499.

Section 192 provides for an amendment to section 49 of the National Assistance Act
1948. Section 49 of the 1948 Act applies where an officer of the local authority is
appointed by the Court of Protection as a deputy. It provides a specific power for
the local authority to pay the expenses incurred by the officer in connection with the
exercise of their functions as a deputy. The effect of the amendment will be that this
specific power will not apply to alocal authority in Wales. Local authoritiesin Wales
who wish to pay the expenses of a Court appointed deputy will be able to rely on their
general powers under section 2 of the Local Government Act 2000.

Section 193 — Recovery of costs between local authorities

500.

501.

502.

503.

Section 193 brings together the arrangements for the recovery of costs between local
authorities which are currently found in section 32 of the National Assistance Act 1948
(in relation to adults) and section 29 of the Children Act 1989 (in relation to children).

It sets out the circumstances in which alocal authority providing care and support to a
person who is not ordinarily resident in its areais able to recover the costs of doing so
from the local authority in which the person is ordinarily resident.

The section sets out the circumstances in which alocal authority can recover expenses
incurred in complying with arequest for its cooperation or for information made under
section 164.

The section al so sets out the circumstancesin which alocal authority whichisproviding
accommodation for a child who is ordinarily resident in the area of another local
authority is entitled to recover the costs from that other local authority.

Section 194 — Ordinary residence

504.

505.

Subsection (1) sets out where an adult is to be treated as ordinarily resident, if the
local authority which is responsible for meeting their needs for care and support
makes arrangements for the adult to live in accommodation of a particular type. As
a consequence of these arrangements, the adult may move to another area. In this
situation, the effect of this provision isthat the adult will be treated, for the purposes of
this Act, as being ordinarily resident in the area of the local authority which made the
arrangements (and not in the area to which they move).

Where arrangements are made for the adult to be accommodated in England, Scotland
or Northern Ireland, the provisions in Schedule 1 to the Care Act 2014 will apply, if
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those provisions are commenced before this section. If not, section 24 of the National
Assistance Act 1948 will continue to apply in relation to placements in England only,
the effect of which isthat alocal authority in Wales will retain responsibility for adults
who are placed in a care home in England.

Regulations may specify the types of accommodation to which subsection (1) applies
and may make provision about whether an adult has a need for a particular type of
accommodation. For example, provision could bemadein regulationsfor the provisions
in subsection (1) to apply only where the adult is accommodated in a care home.

Subsection (4) applies to both adults and children. If a person is admitted to hospital
or any other accommodation provided under a health enactment in Wales, England,
Scotland or Northern Ireland, that person is to be treated for the purposes of this
Act as ordinarily resident in the area in which he or she was ordinarily resident
before admission. This means that the local authority for that area will continue to be
responsible for meeting the person’ s needs for care and support. Provision isaso made
for what happens if the person was of no settled residence before the accommodation
was provided.

Subsection (6) makes provision in relation to a child's ordinary residence. The effect
of this provision is that the child's ordinary residence is determined without having
regard to any periods in which the child wasliving in certain types of places, including
schools and local authority accommodation. For example, where a local authority
makes arrangements for a child to be accommodated outside its area, this will have no
effect on the child' s ordinary residence status.

The provision made by this section is based on provision which is made in section 24
of the National Assistance Act 1948 and section 105 of the Children Act 1989.

Section 195 — Disputes about ordinary residence and portability of care and support

510.

Section 195 provides for the Welsh Ministers or a person appointed by them to settle
disputes about where a person is ordinarily resident in Wales and about the application
of section 56 (Portability of care and support) to a person. Regulationsmay make further
provision, for example, to ensure that care and support needs are met while the dispute
is being resolved, and to set out the procedure for referring the dispute to the Welsh
Ministers or appointed person (including the steps the local authorities are required to
take before a referral is made). This section derives from provision which is made in
section 32 of the National Assistance Act 1948 and section 30 of the Children Act 1989.

Section 196 — Orders and regulations

511.

Section 196 makes further provision in relation to the making of orders and regulations
under this Act, including the National Assembly for Wales procedure for their making.

Section 197 — General interpretation and index of defined expressions

512.

This section contains definitions of terms used in the Act and an index of terms defined
in other provisions of the Act.

Section 198 — Power to make consequential and transitional provision etc

513.

514.

Section 198 enables the Welsh Ministers to make regulations which make
supplementary, incidental or consequential provision or which make transitional or
savings provision, in order to give full effect to a provision of the Act or as a
consequence of aprovision of the Act.

This power can be used, for example, to repeal provisions about social services in
Wales that are being replaced by provision in this Act, and to make any consequential
amendments arising from such repeal .

58


http://www.legislation.gov.uk/id/anaw/2014/4/section/194/4
http://www.legislation.gov.uk/id/anaw/2014/4/section/194/6
http://www.legislation.gov.uk/id/anaw/2014/4/section/195
http://www.legislation.gov.uk/id/anaw/2014/4/section/195
http://www.legislation.gov.uk/id/anaw/2014/4/section/196
http://www.legislation.gov.uk/id/anaw/2014/4/section/196
http://www.legislation.gov.uk/id/anaw/2014/4/section/197
http://www.legislation.gov.uk/id/anaw/2014/4/section/198
http://www.legislation.gov.uk/id/anaw/2014/4/section/198

These notes refer to the Social Services and Well-being (Wales)
Act 2014 (c.4) which received Royal Assent on 1 May 2014

Schedule 1 — Contributions towards maintenance of looked after children

515.

516.

517.

518.

519.

520.

521.

522.

Schedule 1 (which is introduced by section 85) sets out the circumstances in which
alocal authority may recover contributions towards the cost of maintaining a looked
after child from an adult with parental responsibility for that child. An adult who may
otherwise be liable to make a contribution is not liable to contribute if he or she is
in receipt of any benefit, allowance or other payment (descriptions of such benefits,
allowances or payment may be specified in regulations made by the Welsh Ministers).

There is also no liability to contribute to the maintenance of a looked after child
where the child is living with a parent (having been placed there in accordance with
arrangements made under section 81).

Any contributions sought from an adult in accordance with this Schedule must be set
out in a written notice, which must be served on the relevant individual. The notice
must specify the amount of the weekly contribution which is being sought and the
arrangements for payment. The weekly contribution may not exceed the amount the
local authority would normally pay local authority foster parents to accommodate a
similar child or the amount the local authority considers that it would be reasonably
practicable for the adult to contribute.

Service of notices may be undertaken by way of personal delivery to the relevant adult
or by registered or recorded delivery post. A relevant adult may serve notice on thelocal
authority to withdraw hisor her agreement to contribute towards the cost of maintaining
the child. In such cases, the local authority may apply to the courts for a contribution
order. Such orders may not specify aweekly contribution greater than that which is set
out in the contribution notice and must have regard to the relevant adult’ s means.

Regulations which may be made by the Welsh Ministers (in accordance with the power
in paragraph 5 of the Schedule) may provide for the considerations which a local
authority must takeinto account when deciding whether to seek to recover contributions
and what the arrangementsfor payment should be, and for the proceduresto befollowed
in reaching agreements with the relevant adult or other local authorities.

The Schedule makes further provision for the revocation, variation and enforcement of
contribution orders.

A contribution order made by a magistrates court is currently enforceable as
a magistrates court maintenance order (in accordance with provision made by
section 150(1) of theMagistrates’ Court Act 1980) (see paragraph 4(1) of the Schedule).
Upon the commencement of section 17 and Schedules 10 and 11 to the (“the 2013 Act”),
the jurisdiction of the county and magistrates’ courtsin relation to family proceedings
will be transferred to the new family court. Paragraph 4(2) confirms that upon the
commencement of the relevant provisions of the 2013 Act, sub-paragraph (1) of the
Schedule will cease to apply.

As aresult of legidative changes made by the 2013 Act to establish the new family
court, a contribution order made under this Schedule will continue to be enforceablein
accordance with the Family Proceedings Rules 2010 but will, upon the commencement
of the provisions effecting the transfer of jurisdiction, be enforceable within the new
family court (see paragraph 91 of Schedule 10 to the 2013 Act, which amendsthe Courts
Act 2003).

Schedule 2 — Social services functions

523.

Schedule 2 lists, and gives ageneral description of, those functions of alocal authority
which are social services functions for the purposes of this Act. The Schedule is
introduced by section 143 of the Act, which also gives the Welsh Ministers the power
to amend entries in this Schedule and to add or remove entries by way of an Order.
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Schedule 3 — I nvestigation of complaints about privately arranged or funded social
care and palliative care

524.

525.

526.

527.

528.

529.

530.

Paragraphs 1 and 2 insert a new Part 2A and 2B into the Public Services Ombudsman
(Wales) Act 2005 (“the 2005 Act).

New section 34A setsout the three mattersto which Part 2A applies: (1) action taken by
a care home provider in connection with the provision of accommodation, nursing or
personal carein acare homein Wales; (2) action taken by adomiciliary care provider
in connection with the provision of domiciliary care in Wales; and (3) action taken by
an independent palliative care provider in connection with the provision of apalliative
care service in Wales. Part 2A does not apply to complaints which may be dealt with
under Part 2 of 2005 Act or to matters described in new Schedule 3A to the 2005 Act.
The Welsh Ministers may by order amend Schedule 3A (matters excluded from the
Ombudsman’s consideration) but must consult the Ombudsman before doing so. Such
an order must be laid before and approved by aresolution of the National Assembly for
Wales. The terms used in this section are defined in sections 34R to 34T.

Section 34B mirrors the general approach taken in section 2 of the 2005 Act. By virtue
of section 34B(1) the Ombudsman may only investigate acomplaint relating to amatter
to which Part 2A of the 2005 Act appliesif:

a) the complaint has been duly made or referred to him/her; and

b) prior to the Ombudsman considering the complaint, the matter must have been
brought to the attention of the provider to whom the complaint relates. The
provider must al so have been given areasonabl e opportunity to consider the matter
and to respond.

In the case of complaints about independent palliative care providers there is an
additional condition that the independent palliative care provider must have received
public funding within threeyears preceding the date of the action to which the complaint
relates. “ Public funding” is defined in subsection (3) and means funding from the Welsh
Ministers, a Local Hedth Board established under section 11 of the National Health
Service (Wales) Act 2006, an NHS Trust or acounty council or county borough council
inWales. Thiscould, for example, cover grant funding provided by the Welsh Ministers
to the independent palliative care service.

Sections 34B(4) and 34E set out the circumstances in which a complaint is duly made
to the Ombudsman. Section 34B(5) and section 34F set out the circumstancesin which
a complaint is duly referred to the Ombudsman by a provider to whom it relates.
Section 34B(7) enables the Ombudsman to investigate a complaint even if the specific
requirements as to the way acomplaint isto be made or referred have not been fulfilled
if the Ombudsman considersit reasonable to do so. Sections 34B(8) and (9) providethe
Ombudsman with awide discretion as to whether to begin, continue or discontinue an
investigation. Section 34B(10) makes clear that the Ombudsman may begin or continue
aninvestigation even if the complaint has been withdrawn. This may be appropriate, for
example, where a ‘lead’ complainant has made a complaint about a provider’s action
which has also affected other persons, but has subsequently withdrawn hisor her ‘lead’
complaint. In such cases, the Ombudsman may consider it appropriate to begin or to
continue an investigation, despitethewithdrawal of the*lead’ complaint, so asto protect
the interests of the other persons.

Section 34C mirrors section 3 of the 2005 Act and provides the Ombudsman with a
wide power to take steps to resolve complaints made under Part 2A of the 2005 Act
without proceeding to formal investigation. The power is available to the Ombudsman
to useinstead of, or in addition to, the power to investigate under this Part.

Section 34D is based on section 4 of the 2005 Act. It lists the persons who may
make a complaint to the Ombudsman under Part 2A of the 2005 Act. A person may
make a complaint if he or she is a member of the public (“the person aggrieved”)
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who claims to have sustained injustice or hardship as a result of maladministration or
service failure (as the case may be), or if he or she has been authorised to act on such
a person’s behalf, or otherwise appears to the Ombudsman to be appropriate to act on
such a person’s behalf. However, it is not only individuals who can complain to the
Ombudsman: compani es and organi sations can al so complain to the Ombudsman about
injustice or hardship suffered by members of the public, provided that the conditions
in subsection (1) are satisfied. The Ombudsman has the power to decide whether the
reguirements of section 34D have been met in a particular case.

Section 34E requires complaints to the Ombudsman to be made in writing (which
includes by electronic means). However, under section 34B(7), the Ombudsman may
decide to accept a complaint made otherwise than in writing if he or she thinks it
reasonable to do so. For example, if the person aggrieved has a disability which makes
it difficult for that person to make his or her complaint in writing, the Ombudsman has
discretion to accept an oral complaint instead.

Section 34E(2) provides that the time-limit (“the permitted period”) for making a
complaint to the Ombudsman is:

a) where the person aggrieved has notice of the matter before the date on which
section 34B comesinto force, the period of 12 months beginning with the date on
which the section comes into force; and

b) in any other case, the period of 12 months beginning with the day on which the
person aggrieved first had notice of the matter.

Again, under section 34B(7), the Ombudsman has discretion to consider a complaint
made outside that time limit if he/she considers that in the circumstances of the case
it is reasonable to do so. The Welsh Ministers also have a power to make regulations
modifying the application of the 2005 Act to former care home providers in Wales,
former domiciliary care providers in Wales and former independent palliative care
providers in Wales (see the amendments made to section 42 of the 2005 Act by
paragraph 29 of Schedule 3 to this Act). It is anticipated this power may be used to
vary, for example, the time-limit in respect of which complaints about the actions of
such persons must be made to Ombudsman.

Subject to the particul ar express requirementsin the 2005 Act, it isfor the Ombudsman
to decide his or her own procedures and, in particular, section 34E(3) provides that it
is for the Ombudsman to decide whether the requirements of section 34E have been
met in a particular case.

Under section 34F aprovider can refer to the Ombudsman a complaint which has been
made to the provider. However, the provider may do so only if the complaint has been
made to the provider by a person who would have been entitled to make that complaint
directly to the Ombudsman. The complaint must also have been made to the provider
before the end of the“ permitted period” referred to in section 34E(2). Where aprovider
refers a complaint to the Ombudsman, the referral must be in writing and must occur
before the end of one year beginning on the day on which the complaint was made to
the provider. Under section 34B(7) the Ombudsman may, for the purposes of accepting
areferred complaint, disregard either (or both) of those time-limitsif he/she considers
that it is reasonable to do so.

Section 34G provides that the Ombudsman must prepare a statement of reasons in
relation to any decision by him/her not to begin, or to discontinue, aninvestigation. Such
adecision may be made, for example, where the Ombudsman has resolved a complaint
through alternative means under section 34C and therefore decided not to undertake a
formal investigation.

Under section 34G(2), the Ombudsman must send a copy of that statement to:

a) the person who made the complaint to him/her; and
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b) the provider to whom the complaint relates.

Under section 34G(3) the Ombudsman may also send a copy of the statement to any
other person.

The Ombudsman may publish such a statement if the requirements of section 34G(4)
are met. The Ombudsman may only publish such a statement if he/she considersthat it
isin the public interest to do so. In reaching his/her view, the Ombudsman must take
account of the interests of the person aggrieved and any other persons he/she thinks

appropriate.

Sections 34G(7) and (8) prohibits the Ombudsman from sending out or publishing a
statement that:

a) names any person (other than the provider to whom the complaint relates); or

b) includesinformation which, inthe opinion of the Ombudsman, islikely to identify
such a person and which, in the opinion of the Ombudsman, can be omitted from
the statement without impairing its effectiveness,

unless the Ombudsman considersthat it isin the public interest to include such aname
or identifying particulars. This prohibition does not apply in relation to the version of
the statement sent to the complainant.

Section 34H(3) provides that subject to the requirements in subsections (1) and (2)
of that section, it is for the Ombudsman to decide the procedure for conducting an
investigation. The Ombudsman could, for example, establish different procedures for
different types of complaints and he/she could, in any particular case, depart from any
such established proceduresif he/she considered it appropriate.

Section 34H(4)(a) makesit clear that the Ombudsman may make such inquiries as he/
she thinks appropriate. Section 34H(4)(b) provides that it is for the Ombudsman to
decide whether a person may be legally represented or be represented in some other
way (for example by an independent advocate).

Section 34H(6) empowers the Ombudsman to make payments towards the expenses of
persons assisting him/her in aninvestigation, provided they are properly incurred, and to
pay certain allowances. It isfor the Ombudsman to determine whether it is appropriate
to make such payments or to impose any conditions on such payments.

Section 341 confers wide powers on the Ombudsman to require the production of
information or documents in relation to an investigation (section 341(2) and (3))
and to require certain persons to provide him/her with any facilities he/she may
reasonably required (section 341(4)). The latter provision may be needed, for example,
if the Ombudsman requires the use of certain computer hardware or software to view
documents or information provided.

The Ombudsman has the same powers as the High Court in relation to the taking of
evidence from witnesses (section 34I(3)).

Section 341(5) provides protection for those from whom the Ombudsman may require
evidence or the production of information or documents. Such a person cannot be
required by the Ombudsman to give any evidence or produce any documentswhich that
person could not be compelled to give or produce before the High Court.

Section 341(6) prevents information from being withheld by the Crown on the ground
that it is subject to an obligation to keep it secret or arestriction on its disclosure.

The effect of section 341(7) is that, in relation to the Ombudsman’s power to require
evidence or the production of information or documents, the Crown cannot rely on
either its specia privileges or immunities to defeat the Ombudsman’s right of access
to such information under section 341(5).
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Sections 34J(1) and (2) enable the Ombudsman to certify to the High Court that, in
his/her opinion, a person has without lawful excuse obstructed the Ombudsman (or a
member of higher staff ) in the discharge of his/her functions under Part 2A or that the
person has acted in away that, if the act was donein relation to High Court proceedings,
would amount to a contempt of court.

If the Ombudsman issues such a certificate then the High Court may inquire into
the matter and if the High Court finds that the person concerned has obstructed the
Ombudsman, the High Court may deal with the person as if he/she had committed
contempt in relation to the High Court (section 343(4)).

Section 34K(2) provides that after conducting an investigation the Ombudsman
must, unless he/she decides to report under the alternative procedure set out under
section 34N, prepare a report on hig’her findings and send a copy of that report to the
persons specifiedin section 34K (3). The Ombudsman may also send acopy of thereport
to any other persons he or she thinks appropriate.

The Ombudsman may publish his/her report if the requirements of section 34K (5) are
met. The Ombudsman may only publish such areport if he/she considersthat itisinthe
public interest to do so. In reaching his/her view, the Ombudsman must have regard to
the interests of the person aggrieved and any other persons he/she thinks appropriate.

Sections 34K (8) and (9) prohibit the Ombudsman from sending out or publishing a
report that:

a) names any person (other than the provider to whom the complaint relates); or

b) includesinformation which, inthe opinion of the Ombudsman, islikely toidentify
any person and which, in the opinion of the Ombudsman, can be omitted from the
report without impairing its effectiveness,

unless the Ombudsman considers that it isin the public interest to include such aname
or identifying particulars. This prohibition does not apply in relation to the versions to
the report that are sent to the complainant or the Welsh Ministers. In reaching hisor her
view as to whether it would be in the public interest to include this information in the
other versions of the report, the Ombudsman must have regard to the interests of the
person aggrieved and any other persons he/she thinks appropriate.

Section 34L provides the Ombudsman may publish a notice about an investigation
report in anewspaper or other broadcast/electronic media. Any decision to publish such
a notice must take account of the public interest, the interests of the person aggrieved
and any other persons the Ombudsman thinks appropriate (see section 34L(4)). The
notice may (amongst other things) include the matters specified in section 34L(2). The
provider to whom the report rel ates must reimburse the Ombudsman for the reasonable
costs of arranging the publication of the notice, if requested to do so by the Ombudsman.

Section 34M provides that if, following an investigation, the Ombudsman reports
(under section 34K) that the person aggrieved has sustained injustice or hardship as
a consequence of the action investigated, the provider concerned must consider the
Ombudsman’s report and notify him/her of the action that the provider has taken or
proposesto take in response and al so of the time within which such action will be taken.
The provider concerned must make the notification within one month starting on the
day the provider receives the report or such longer period as the Ombudsman in his/
her discretion specifies.

Section 34N providesthat the full reporting procedure under sections 34K to 34M does
not apply if the Ombudsman decides to report under the alternative procedure set out
in this section. If, after an investigation, the Ombudsman concludes that the person
aggrieved:

a) hasnot sustained injustice or hardship asaconseguence of the actioninvestigated;
or
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b) has sustained such injustice or hardship and the provider to whom the complaint
relates agrees within the permitted period (as defined in section 34N(3)) to
implement the Ombudsman’ s recommendations,

then the Ombudsman may decide to report under the aternative procedure under
section 34N. However, the Ombudsman may do so only if he/she is satisfied that the
public interest does not require him/her to report under the full reporting procedure set
out in sections 34K to 34M.

A report under the alternative procedure in this section is subject to similar restrictions
with respect to naming or identifying individual s to those which apply to areport under
section 34K (section 34N(9) and (10)).

Under section 340, the Ombudsman may issue a special report in three cases:

1. The Ombudsman has concluded in an investigation report that the person has
sustained injustice or hardship as aresult of the matter investigated but:

i. the Ombudsman has not been notified by the provider, in accordance with
section 34M (Action following receipt of investigation reports), about the
action that the provider has taken/proposes to take, or about the period
within which when any proposed action is to be taken, or

ii. the Ombudsman, having been notified about such matters in accordance
with section 34M, is not satisfied with the action/proposed action or the
period within which it isto be taken, or is not satisfied that the action has
been taken before the end of the permitted period.

2. The Ombudsman has prepared a report under section 34N(2) (Alternative
procedure) and is not satisfied that the provider has implemented his or her
recommendations within the permitted period; and

3. The Ombudsman has concluded, in resolving a complaint under section 34C
(alternative resolution of complaints), that the person aggrieved has sustained
injustice or hardship, the provider has agreed to take particular action and the
Ombudsman is hot satisfied that the provider has taken that action before the end
of the permitted period.

Section 34P(1) requires the Ombudsman to set out, in a specia report, the facts that
entitle him/her to prepare the report and to make whatever recommendations that he
or she thinks appropriate, with respect to the action he/she thinks should be taken
to remedy the injustice or hardship suffered by the person aggrieved, and to prevent
similar injustice or hardship being caused again. Sections 34P(2) and (3) set out the
persons to whom the special report must be sent. The requirements that apply where
the Ombudsman previously considered the matter in a full report under section 34K
differ from those that apply where he/she previously considered the matter under the
aternative procedure under section 34N or by meansof an alternative resol ution process
under section 34C.

Sections 34P(4) to (10) makes further provision with regard to special reports. In
particular, a special report is subject to similar restrictions with respect of naming or
identifying individuals to those which apply to areport under section 34K.

Section 34Q providesthe Ombudsman with the power to publish anotice about aspecial
report in a newspaper or by means of broadcast and electronic media. In determining
whether to publish, the Ombudsman must take into account the public interest, the
interests of the person aggrieved and the interests of any other person the Ombudsman
considers appropriate. A provider to whom areport relates must, if requested to do so
by the Ombudsman, reimburse the Ombudsman for the reasonable costs of arranging
publication. If a provider fails to do so, the Ombudsman may recover these costs as a
civil debt.
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Section 34R provides definitions of “ carehome” and “ care home provider” by reference
to the Care Standards Act 2000 (see sections 3 and 121(9) of that Act for the definition
of a care home). It also provides that a care home provider’s actions include actions
taken by the provider’s staff and others acting on the provider’s behalf.

Section 34S provides definitions of “domiciliary care” and “domiciliary care provider”.
It also provides that a domiciliary care provider’s actions include actions taken by the
provider’s staff and others acting on the provider’s behalf.

Section 34T providesdefinitionsof “palliative care service” and “independent palliative
care provider”. Theterm “palliative care” is not defined. However, it is generally used
to describe the aleviation of pain of those with terminal conditions, the relief of pain
without dealing with the cause of the condition and the general improvement in the
quality of life of persons with life limiting conditions. Life limiting conditions are
normally described asthosein which aperson’ slife expectancy islikely to be shortened
as aresult of acondition or illness.

In deciding whether a particular form of care amounts to palliative care or nat, it is
anticipated that the Ombudsman will give some weight to the definition of “palliative
care’ that is used by the World Health Organisation. This definition provides that
“palliative care is an approach that improves the quality of life of patients and
their families facing the problem associated with life-threatening illness, through the
prevention and relief of suffering by means of early identification and impeccable
assessment and treatment of pain and other problems, physical, psychosocial and
spiritual”. Weight is also likely to be given to the Nationa Institute for Clinical
Excellence (NICE) definition, which providesthat “ palliative care isthe active holistic
care of patients with advanced progressive illness. Management of pain and other
symptoms and provision of psychological, social and spiritual support is paramount.
The goal of palliative care is achievement of the best quality of life for patients and
their families. Many aspects of palliative care are also applicable earlier in the course
of theillness in conjunction with other treatments’.

A palliative care service is a service the main purpose of which isto provide palliative
care. The term is therefore not intended to cover services that provide a degree of
palliative care but where such care is incidental to the main service being provided. It
is intended, however, to capture a wide range of palliative care services ranging from
community based services to palliative care hospitals. Section 34T provides that an
independent palliative care provider’s actions include actions taken by the provider's
staff and others acting on the provider’s behalf.

Part 2B appliesto complaints made under Part 2 of the 2005 Act (complaintsrelating to
listed authorities), aswell asto complaints made under Part 2A of that Act (complaints
relating to other persons about socia care and palliative care). Part 2B re-states, with
minor modifications, the provision formerly contained in sections 25 to 27 and 32 of
the 2005 Act.

Section 34U(1) and (2) requires the Ombudsman to consult another specified
ombudsman whenever he/she thinks that a complaint is about a matter that could be
the subject of investigation by that other ombudsman. The other ombudsmen that the
Ombudsman is required to consult are specified in section 34U(7). There is power for
the Welsh Ministers, by order, to amend thislist of specified ombudsmen.

Where the Ombudsman is required to consult with another ombudsman on a matter,
he/he may also co-operate with that other ombudsman on that matter (section (34U
(3)). The consultation and co-operation may extend to anything relating to the matter.
Examples of matters on which there may be consultation and co-operation are set out
in section 34U(4), namely:

a) how aninvestigation into the complaint should be conducted; and

b) the form, content and publication of areport following an investigation.
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Sections 34U(5) and (6) provides that, where such consultation takes place, the
Ombudsman and any of the specified ombudsmen (other than the Scottish Public
Services Ombudsman) can conduct joint investigations and publish joint reports.

In cases of consultation on a complaint, the Ombudsman will be able to use higher
supplementary powersin paragraph 21 of Schedule 1 to the 2005 Act to forward a copy
of the complaint to the other ombudsman. Furthermore, the Ombudsman will be able
to use those supplementary powers to inform the person who has made the complaint
how he or she can make a complaint to the other ombudsman.

Section 34V deals with situations where the Ombudsman, when dealing with
a complaint, identifies matters which could be subject to examination by the
Commissioner for Older People in Wales or the Welsh Language Commissioner. It
requires the Ombudsman to inform and consult the Commissioner for Older Peoplein
Wales about the matter and allows the Ombudsman to inform and consult the Welsh
Language Commissioner similarly. The Ombudsman and the relevant Commissioner
may then co-operate, and conduct ajoint investigation, and prepare ajoint report about
the matter.

Section 34W contains further provision about collaborative working between the
Ombudsman and , the Commissioner for Older People in Wales and the Welsh
Language Commissioner where complaints raise matters (referred to as “connected
matters’) that could be dealt with by the Ombudsman or by the respective
Commissioners.

Section 34X provides that information obtained from other ombudsmen or
commissionersinrelation to, or in connection with, complaintsisto be kept confidential
except in limited circumstances. Section 34X(2) sets out the circumstances in which
such information may be disclosed.

Section 34X(6) provides that neither the Ombudsman nor a member of hig’her staff
or other person acting on his’her behalf or assisting him/her can be required to give
evidence in any proceedings (except proceedings specified in section 34X (2)) about:

a) information obtained to assist the Ombudsman in deciding whether to investigate
acomplaint, during theinvestigation of acomplaint or in resolving acomplaint; or

b) information obtained from another ombudsman in consulting and co-operating
with that Ombudsman.

Section 34Y (1) provides that a Minister of the Crown may give notice to the
Ombudsman that disclosure of any document or information or class of document or
information specified in the notice would, in the opinion of the Minister, be prejudicial
to the safety of the United Kingdom or otherwise contrary to the public interest. Where
such a notice is given, this Act neither authorises nor requires the Ombudsman, a
member of his’her staff or any other person acting on his/her behalf or assisting him/
her, to disclose such specified information.

Where the Ombudsman or a member of his’her staff etc. is obliged by virtue of some
other legal requirement to disclose the information then nothing in this section prevents
that person from complying with that obligation.

Section 34Z provides that the following are absolutely privileged for the purposes of
defamation, namely:

a) the publication (which will bear its usual meaning within the law relating to
defamation) of any matter by the Ombudsman, a member of hig’her staff or
another person acting on his/her behalf or assisting him/her in the discharge of
his/her functions under the 2005 Act;
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b) the publication of any matter in any report published by a person in the discharge
of itsfunctions under section 17 of the 2005 Act (Reguirement on listed authorities
to publish the Ombudsman’s report of an investigation); and

c) the publication of a matter in connection with a complaint made or referred to
the Ombudsman under the 2005 Act, where that matter is published in one of the
following communications:

i. communications between alisted authority as specified in section 28 and
Schedule 3 of the 2005 Act (including a member or co-opted member,
officer or member of staff or another person acting on behalf of or
assisting in the discharge of the functions of that authority) and the
Ombudsman (or hisgher staff or persons acting on hisher behalf or
assisting him/her in the discharge of his/her functions);

ii. communications between acare home provider, domiciliary care provider
or independent palliative care provider, (including an officer or member
of staff or another person acting on behalf of or assisting in the discharge
of the functions of that provider) and the Ombudsman (or hisher staff or
persons acting on his’her behalf or assisting him/her in the discharge of
his/her functions);

iii. communications between the person aggrieved or the person making the
complaint on behalf of the person aggrieved and an elected member of
the National Assembly for Wales; and

iv. communications between the person aggrieved or the person making the
complaint on behalf of the person aggrieved and the Ombudsman (or his
staff, persons acting on his behalf or assisting him in the discharge of his
functions).

This provision generally replicates similar protection under the legislation relating to
other ombudsmen.

Paragraph 3 of the Schedule to this Act makes transitional provision so that the
provisions of section 34V and 34W of the 2005 Act do not apply inrelation to the Welsh
Language Commissioner before the Commissioner’s functions under Part 5 of Welsh
Language (Wales) Measure 2011 arein force.

Paragraph 4 of the Schedule inserts a new Schedule into the 2005 Act. This new
Schedule (Schedule 3A) sets out matters which the Ombudsman is prohibited from
investigating under Part 2A of the 2005 Act.

Paragraphs 5 to 36 of the Schedule make consequential changes to the 2005 Act and
related legidlation.
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The following table sets out the dates for each stage of the Act’ s passage through the
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